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TIMOTHY L. TAYLOR #8001

Utah County Attorney

RYAN MCBRIDE #13079

Deputy Utah County Attorney

100 East Center, Suite 2100

Provo, Utah 84606

Phone: (801) 851-8026

Fax: (801) 851-8051

IN THE FOURTH JUDICIAL DISTRICT COURT 

UTAH COUNTY, STATE OF UTAH

STATE OF UTAH, 

Plaintiff,

vs.

STEVEN CLARKSON TURLEY,

Defendant.

STATE'S MEMORANDUM IN OPPOSITION

TO DEFENDANT'S MOTION TO DISMISS

COUNTS 2, 3, AND 4

Case No. 111402028

Judge James R. Taylor

Plaintiff, through Deputy Utah County Attorney Ryan McBride, respectfully requests the

Court to deny Defendant’s Motion to Dismiss Counts 2, 3, and 4.

FACTS

1. In 2006 Defendant, a Provo City Councilman, was involved in the construction and the sale

of twin homes to various buyers. Defendant induced the buyers by representing that they

could rent the basements of the homes as accessory apartments. At the same time, Defendant

was aware that accessory apartments were not permitted due to the zoning of the
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neighborhood. These facts are the basis for counts 2, 3, and 4, which the State will refer to

as the “Twin Homes Case.”

2. At some point previous to April 1, 2010, John Hanson, a private investigator hired to

investigate Defendant for a civil case unrelated to the Twin Homes Case, had lunch with

Craig Johnson, a deputy Utah County Attorney. Def. Ex. B. 

3. Between April 13, 2010 and September 7, 2010, John Hanson gave a copy of his report to

Lt. Mike Brower, Utah County Sheriff's Office, Sgt. Eric Knudzen, Utah County Sheriff's

Office, or Sgt. Hales of the Utah County Attorney's Office. Sgt. Hales is the only one who

made a record of the delivery of the report; he recorded receiving it on September 7, 2010.

4. On July 6, 2010, Defendant wrote a letter to the Utah Attorney General inviting him to

investigate articles appearing in the newspaper. Defendant attached the articles. Def. Ex. C.

5. On July 8, 2010, Provo City Council members Midge Johnson and Rick Healy and Provo

City Mayor John Curtis wrote a letter to the Utah Attorney General requesting “that the Civil

Review Committee of your office conduct a review” regarding the allegations raised in the

newspaper articles. Def. Ex. D

6. On July 9, 2010, council member Sherrie Hall Everett wrote a letter to the Utah Attorney

General “requesting that the Attorney General fully investigate all civil, ethical and criminal

matters with regard to the activities of Mr. Turley.” Def. Ex. E.
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7. On September 24, 2010, Sgt. Richard Hales signed an Affidavit in Support of Motion for

Order Permitting Issuance of Investigative Subpoenas. Def. Ex. F.

8. On November 19, 2010, Provo City Mayor John Curtis and three other citizens of Provo met

with Sgt. Hales and described some of the facts underlying the Twin Homes Case.

ARGUMENT

Defendant contends that the State is barred from prosecuting the Twin Homes Case because

(1) the four year statute of limitations listed in Utah Code Ann. § 76-1-302 had lapsed prior to the

filing of the information, and (2) because the information, which charged fraud, was not filed “within

one year after a report of the offense has been filed with a law enforcement agency.” Utah Code Ann.

§ 76-1-303(1). The State concedes that it did not file the information within four years of the

commission of the offense. However, the State filed the information within one year of the report,

as allowed in cases involving fraud by Section 76-1-303(1).

I. Applicable Standards

Defendant claims the State has the burden of proving that a prosecution is not barred by the

statute of limitations beyond a reasonable doubt. Def. Mot. 8, citing State v. Pierce, 782 P.2d 194

(Utah Ct. App. 1989). Defendant misstates both the burden and the standard. As to the standard, the

law is clear: “When an issue concerning the Statute of limitations is raised, the judge shall determine

by a preponderance of the evidence whether the prosecution is barred by the limitations in this part.”

Utah Code Ann. Section 76-1-306 (adopted in 1998). 



1 Moreover, because Section 76-1-306 does not allocate the burden of proof, under common-law

principles it rests with Defendant.  “The common-law rule was that affirmative defenses ... were

matters for the defendant to prove. Because Congress did not address ... the burden of proof for

withdrawal, we presume that Congress intended to preserve the common-law rule.” Id. (citations

and quotation marks omitted).

2 At the very least, Defendant has the burden of producing “some evidence” supporting the

defense, State v. Drej, 2010 UT 35, ¶ 15, 233 P.3d 476; Utah Code Ann. § 76-1-502, which then

shifts the burden to the State.  Drej, 2010 UT 35, ¶ 15; Utah Code Ann. §76-1-502.
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As to the burden, it rests with Defendant. The statute of limitations is a defense which the

defendant must raise. State v. Jackson, 2011 UT App 318, ¶ 30, 263 P.3d 540; James v. Galetka, 965

P.2d 567, 573 (Utah Ct. App. 1998); see also Beehive Tel. Co. v. PSC of Utah, 2004 UT 18, ¶ 52,

89 P.3d 131 (“A statute of limitations is an affirmative defense that must be expressly pleaded and

proved by the party raising such defense” in a civil case (citing Utah R. Civ.P. 8(c)). The State is not

bound to negate the defense by proof, “unless: (a) The defense is in issue in the case as a result of

evidence presented at trial ... or (b) The defense is an affirmative defense, and the defendant has

presented evidence of such affirmative defense.” Utah Code Ann. § 76-1-502(2). The statute of

limitations is not an issue for trial, see Utah Code Ann. § 76-1-306, it is not an affirmative defense

as defined by statute, see Utah Code Ann. § 76-2-308, nor is it an element of the offense. Smith v.

U.S., 133 S. Ct. 714, 720, 2013 U.S. ----; Utah Code Ann. § 76-1-501 (“'element of the offense'

mean[s]: (a) the conduct, attendant circumstances, or results of conduct proscribed, prohibited, or

forbidden in the definition of the offense; (b) the culpable mental state required.)” Consequently,

Defendant has the burden of proving it.1 2
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As a matter of law, none of the communications Defendant has raised constitute a report of

the offense triggering the statute of limitations. Moreover, Defendant has not met his burden to prove

by a preponderance of the evidence that the Twin Homes Case is barred by the statute of limitations.

Consequently, Defendant's motion should be denied.

II. The report of the Twin Homes Case occurred on or after November 19, 2010

On November 19, 2010, Provo City Mayor John Curtis and three other citizens of Provo met

with Sgt. Hales at his office to discuss various issues relating to Defendant. Among the issues, these

individuals described some of the facts underlying the Twin Homes Case. Having received a report

from the mayor and the citizens, Sgt. Hales began to investigate the Twin Homes Case along with

the other crimes he was already investigating. As part of his investigation, he interviewed the victims

of the Twin Homes Case and eventually gathered enough evidence to support criminal charges.

III. The communications raised by Defendant did not trigger the limitations period

Defendant argues that five communications triggered the one-year limitations period and that

the period lapsed before the State commenced prosecution. These communications are: (1) a report

from John Hanson, a private investigator; (2) an interim report by John Hansen; (3) a letter from

Defendant to the Attorney General; (4) letters from Provo City officials to the Attorney General; and

(5) correspondence between the Attorney General's Office and the Utah County Attorney's Office.

None of these communications was an effectual report of the offense to law enforcement.

Consequently, Defendant's motion should be denied.
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In State v. Green, 2005 UT 9, 108 P.3d 710, the defendant was charged with rape of a child,

a thirteen-year-old female, and other offenses. The defendant argued that the statute of limitations

had run, and, consequently, the state was barred from proceeding. The statute at issue in Green

required that prosecution be initiated “within four years after the report of the offense to law

enforcement officials.” Id. at ¶ 18 (quoting Utah Code Ann. § 76-1-303(c)(1991)).  The court

considered various communications given to law enforcement and found none of them to trigger

limitations period.

First, the defendant's brother-in-law testified that he told police of the offense outside of the

limitations period. The trial court found the brother-in-law's testimony incredible due to bias – his

relationship to the defendant, and due to the lack of foundational specificity – “he did not specify the

date or time of his report, nor which sheriff's office he contacted.” Id. at ¶ 30. The Supreme Court

affirmed. Id.

Second, the court considered two reports to a deputy which occurred outside of the

limitations period. A female told the deputy “that someone in 'Horseshoe Bend' was selling or trading

young women. About the same time, he was told that a local resident, Dale Stevens, had arranged

for the marriage of his thirteen-year-old daughter to one of [the defendant's brother-in-law's

friends].” Id. at ¶ 32. The deputy stated that the victim's name was never mentioned. Id. The court

found that, due to lack of specificity, these reports did not trigger the statute of limitations. Id. 
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The defendant argued that the statute of limitations begins to run “when 'the facts once made

known to a reasonable investigator, even if the exact claim is unknown then a duty of the due

diligence is imposed upon the State to investigate and produce the claim.'” Id. [sic] at ¶ 41 (quoting

the defendant's brief). The court rejected such a liberal interpretation of “report of the offence,” and

went on to describe the requirements of an effectual report.

["Report of the offense"] is a phrase that contains two related

elements: a description of a type of communication--a report--and the

content of that communication--the offense. Under its most prominent

definition, a report is "[a] formal oral or written presentation of facts."

Black's Law Dictionary 1303 (7th ed. 1999). This connotation of

formality distinguishes a report from, for example, an overheard

remark. The word "report" is also strongly suggestive of purposeful

communication. Its use in the 1991 amendment underscores this

component of the meaning of a report. In its statutory setting, the

report is a communication made for the purpose of alerting law

enforcement to the existence of criminal conduct.

The language of the 1991 amendment also requires that the

"offense" be reported. While it would be unreasonable to adopt an

overly narrow interpretation of an "offense," for instance, one that

could be satisfied only through reference to Utah Code sections, the

disclosure of mere clues that criminal conduct has occurred is not

enough. Just as the requirement of a report implies some degree of

formality in its communication, so the requirement that an offense be

disclosed implies a degree of articulation of criminal conduct

sufficient to permit a law enforcement agency to conclude what was

done and who did it without additional investigation or analysis.

Id. at ¶¶ 42-43. The court rejected the defendant's argument to impose the responsibility on law

enforcement to exercise reasonable diligence to follow up on any information provided to them. Id.
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at ¶ 44.  The court clarified that a report which may lead to discovery of an offense is not the same

as a report of an offense and does not trigger the statute of limitations. Id.

The court went on to approve of a three-part definition of a report of an offense:

(1) a discrete and identifiable oral or written communications [sic] (2)

that is intended to notify a law enforcement agency that a crime has

been committed and (3) that actually communicates information

bearing on the elements of a crime as would place the law

enforcement agency on actual notice that a crime has been committed.

Id. at ¶ 46.

The statutes at issue in Green are nearly identical to those which are controlling in this case.

Consequently, Green is applicable here. Under Green, none of the communications referenced by

Defendant constitutes a “report of the offense” to a law enforcement agency. 

A. John Hanson's report did not trigger the statute of limitations

Defendant contends that (1) an interview/lunch with Deputy County Attorney Craig Johnson,

which was referenced in an “Interim Report on Interviews,” constituted a report and (2) that

providing the report to Deputy Sheriffs constituted a report. Neither communication was a report

under Green.

 1. The interview with Craig Johnson was not a report

The Interim Report on Interviews contains a section entitled “Craig Johnson – Provo

Presecutor [sic] – 1 hour & lunch.” The entirety of the entry is as follows:

I described the Canyon Road purchase, what I knew of the Bayview

Project, and the State Canyon Gravel Pit project to Craig and
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indicated that we were interested in pursuing criminal charges if the

facts warranted. Craig agreed that if we could produce sufficient

proof & witnesses, that a prosecution would be possible. He said he

was interested in the case and asked me to get back to him on this.

(Defendant's Exhibit B, p. 2708). Mr. Johnson recalls the meeting, but believes he told Mr. Hanson

to meet with police if he wished to start an investigation. Examined in light of the three-part test

endorsed by Green, this communication did not constitute a report. 

As to the first factor, the conversation was “a discrete and identifiable oral communication.”

As to the second factor, the communication was not “intended to notify a law enforcement

agency that a crime [had] been committed.” Rather the conversation with Mr. Johnson was intended

to gather information about criminal prosecution in order to report that information back to Mr.

Hanson's employer – a civil attorney involved in civil litigation with Defendant on a matter unrelated

to the Twin Homes Case. This is made clear in the final sentence where Mr. Johnson asked Mr.

Hansen to get back to him.

Finally, the conversation cannot be said to “actually communicate information bearing on

the elements of a crime as would place the law enforcement agency on actual notice that a crime has

been committed.” The only mention of any particularity, as to the facts relating to the Twin Homes

Case, is the statement, “I described ... what I knew of the Bayview Project.” We do not know what

the substance of that knowledge was nor to we know what was described. In fact, we do not even

know the date the conversation took place so as to be able to deduce what information Mr. Hanson

knew at the time. Moreover, the use of conditional language (“if the facts warranted” and “if we
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could produce sufficient proof and witnesses”) indicates that the discussion was either hypothetical

or, at least, lacking in certainty as to material details. 

2. Providing the report to the Sheriff's Office or to the County Attorney's

office did not trigger the statute of limitations

Defendant does not meet his burden to prove that the report was provided to law enforcement

prior to July 21, 2010. Moreover, even if the report was provided prior to July 21, 2010, it did not

trigger the statute of limitations because its purpose was not to report the offense. Consequently, the

delivery of the report is insufficient to trigger the statute of limitations.

a. There is no evidence that the report was provided prior to July

21, 2010.

The most glaring problem with Defendant's argument on this point is that there is no

indication as to when the report was provided to the Sheriff's Office or the County Attorney's Office.

The State notes that Defendant's current motion was filed more than two years after the State filed

charges. The tardiness of the motion has a substantial effect on the evidence as memories of the key

witnesses at issue have dimmed. John Hanson does not remember the date on which he delivered

the report. Neither Lt. Brower nor Sgt. Knudzen remember the date on which they met with Mr.

Hanson nor do they remember receiving a report from him. Craig Johnson does not recall ever

receiving the report, and Sgt. Hales believes he received the report on September 7, 2010. Because
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Defendant bears the burden of proving the statute of limitations defense, the lack of evidence of the

date the report was delivered defeats his argument. 

Defendant cites an interview with Deanna Thorn where Sgt. Hales acknowledged receiving

a report “some time ago,” and concludes that Sgt. Hales was referring to Mr. Hansen's report.

(Statement appears at 42:45 of 9/9/2010 interview). The reference does not warrant the conclusion.

Sgt. Hales statement was made in response to Ms. Thorn's question of how many people had issues

with Defendant. In response, Sgt. Hales mentioned Trudy Childs, Carpenter Seed, and Ms. Thorn.

None of these entities were involved in the Twin Homes Case. Furthermore, the statement gives no

indication as to when the referenced report was given. Because the conversation with Ms. Thorn did

not involve the Twin Homes Case or give any particularity as to the date of an earlier report, it does

nothing to rebut Sgt. Hales's testimony that he received Mr. Hanson's report on September 7, 2010.

b. The delivery of Mr. Hanson's report was not a “report of the

offense” under the statute

Even if the report were provided before July 21, 2010, it was not an effectual report. As to

the factors endorsed by Green, providing the report constituted a written communication and

identified potential offenses, but did not have the purpose of notifying law enforcement of a crime.

The context of the report is the best evidence of its purpose: this was not a report made by persons

claiming to have been victims of a crime and asking for justice; it was a report provided by a private
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investigator at the behest and employ of a civil attorney involved in civil litigation which had no

relation to the Twin Homes Case. The purpose of the report was to influence civil litigation.

Merely providing a private investigator's report to law enforcement is not synonymous with

reporting a crime. There are important differences between the two. First, a private investigator's

motivation is pay. A victim or witness, on the other hand, is often motivated by injustice which leads

to the ultimate lawful recourse – reporting the crime. This action is much different than filing a civil

suit because it may result in taking the freedom of another individual. If the gravity of the

consequences to the suspect were not severe enough to motivate a truthful report, the criminal

consequences of false reports do. See Utah Code Ann. § 76-8-506. No such consequence applies to

a private investigator reporting hearsay. A private investigator carries less credibility and reliability

due to his motivation, bias, or due to the quality of his investigation. A private investigator's report

consists primarily of hearsay; witnesses and victims base their reports on first-hand observation.

In this case, Mr. Hanson was paid by parties to civil litigation, he had no duty to report to law

enforcement but did so at the request of his employer. He was motivated by pay – both in making

the report and in providing it to law enforcement. Mr. Hanson's report consisted entirely of hearsay.

Law enforcement had no knowledge of the investigative techniques used or of Mr. Hanson's

qualifications in conducting investigations. Because Mr. Hanson's report did not have the same

indicators of reliability of a report by a victim or witness, it was not entitled to the same weight or

response. 
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Finally, Mr. Hanson stated that “Mark Alphin, Larry DiMartini and Trudy Childs cases are

the basis for [the determination that Defendant defrauded others].” While the report offers some

detail regarding the Twin Homes Case, this statement makes clear that the Twin Homes Case was

not the basis for his determination. Moreover, the State understands that Mr. Hanson was hired by

counsel for Trudy Childs. If the report did have a purpose to report an offense, it would have been

to report the offenses involving Mr. Alphin, Mr. DiMartini, and, in particular, Trudy Childs, who

presumably paid for it.

B. Defendant's July 6, 2010 letter to the Attorney General did not trigger the

statute of limitations

As to the first factor described in Green, Defendant's letter was a written communication to

law enforcement. However, the letter does not meet the remaining requirements of an effectual

report. The letter's intent was not “to notify a law enforcement agency that a crime [had] been

committed,” but to request an investigation into “allegations of impropriety to “clear the air,” and

restore public confidence in Mr. Turley. As held in Green, requesting an investigation is not

equivalent to reporting an offense. Id. at ¶ 44.

As to the third factor, the letter did not “actually communicate information bearing on the

elements of a crime as would place the law enforcement agency on actual notice that a crime has

been committed.” Mr. Turley never reported an offense; in fact, he denied any wrongdoing.

Defendant argues that by attaching a series of newspaper articles to his letter he was reporting
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any offenses that could be supported by the articles. Reports by the media do not constitute reports

to law enforcement. See State v. Green, 2005 UT 9, ¶ 44 (noting that the Utah statute of limitations

does not run upon discovery but upon report); see also Merck & Co. v. Reynolds, 559 U.S. 633, 652-

653 (2010) (Letter issued by FDA as well as news publications did not trigger the statute of

limitations; holding that “the 'discovery' of facts that put the plaintiff on 'inquiry notice' does not

automatically begin the running of the limitations period”). There are various reasons a news story

is not an effective report. First, news media does not have the same interests as a witness, or a victim

of a crime. The news media's intent is to grow its audience – not to report crime. Second, the

reliability of the news media is questionable. News reports are based on hearsay, and their accuracy

depends on the perception, and even the bias of the reporter and his or her employer. Third, the news

media does not bear the same consequences of making a false report as someone actually making

a report to police. See Utah Code Ann. § 76-8-506. Accordingly, the attachment of the news articles

to Defendant's letter did not make the letter a report of an offense under the statute.

C. The July 8 letter did not trigger the statute of limitations

The defendant argues that the July 8, 2010 letter sent by Midge Johnson, Rick Healy, and

John Curtis to Attorney General Mark Shurtleff triggered the limitation period. While this letter was

a written communication, this letter did not have the purpose to report an offense, nor did it give the

requisite detail to trigger the limitations period. In the authors' own language the articles “intimate”

“inappropriate conduct, including possible conflicts of interest.” Even the choice of language
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suggests uncertainty. Not only do the authors fail to make any report themselves, they only request

an investigation under the Utah Officers' Employees' Ethics Act by the Civil Review Committee of

the Attorney General's Office. The letter was not intended to notify a law enforcement agency that

a crime had been committed nor did it actually communicate information bearing on the elements

of a crime; it merely requested an investigation. 

Under a “discovery rule” this may have been enough to provide inquiry notice to trigger the

statute of limitations (although even this is doubtful, see Reynolds, 559 U.S. at 652-653), but Utah

does not have a discovery rule. State v. Green, 2005 UT 9, ¶ 44. Utah requires report of the offense

with a “heightened level of specificity,” id., not just a request for an investigation. This letter does

not meet that standard.

D. The July 9 letter did not trigger the statute of limitations

Sherrie Hall Everett's July 9 letter differs from the July 8 letter in two regards. First, it

requests investigation into “all civil, ethical, and criminal matters.” Second, it states that there “may

be additional matters” not featured in the articles and that there are citizens who may have additional

“information and insights that may assist” the investigation. Neither addition makes a difference.

First, merely stating the words “criminal,” along with the request for civil and ethical

investigations does not amount to a report of the offense. Ms. Everett, like the others, was not

reporting an offense but calling for an investigation. Ms. Everett provided no additional information

about Defendant's actions or what crime Ms. Everett believed had been committed. This
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communication may have been enough to trigger the limitations period in a discovery jurisdiction,

but it was not a report of the offense under the heightened level of specificity required under the Utah

statute.

Similarly, the reference to additional citizens who may have information relevant to an

investigation provided no description whatsoever as to what crime, if any, Defendant had committed.

As to the Twin Homes Case, Ms. Everett's letter provided no information to describe an offense.

E. The communication between Sgt. Hales and Ken Wallentine did not

trigger the statute of limitations

In Sgt. Hales Affidavit in Support of Motion for Order Permitting Issuance of Investigative

Subpoenas, paragraph 6, he states that on July 12, 2010, he corresponded with Ken Wallentine of

the Attorney General's Office, and that Mr. Wallentine stated that “the Attorney General had no

intention of investigating Steven Turley based on newspaper articles in a local paper.” Mr.

Wallentine referred the matter to Sgt. Hales, who stated he had opened an investigation. 

In context, this communication was merely referring the complaints Mr. Wallentine had

received in the aforementioned letters to Sgt. Hales. No greater specificity appears to have been

communicated. Consequently, this communication has no greater effect in triggering the limitations

period than any of the letters upon which it was based. Moreover, Mr. Wallentine's statement

illustrates the point previously made by the State: a story in the news is not the same as a report to
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police and does not trigger the statute of limitations. Mr. Wallentine's referral was merely a courtesy

to the local agency; it was not a report of a crime nor an approval of a decision to investigate.

Sgt. Hales's response that an investigation had been opened did not indicate that a report had

been filed with regard to the Twin Homes Case. In fact, the absence in the affidavit of any mention

of the facts supporting the Twin Homes Case demonstrates that the investigation had not centered

on the Twin Homes Case. According to Sgt. Hales, he did not learn of the Twin Homes Case until

he received Mr. Hanson's report on September 7, 2010, and did not commence his investigation into

the Twin Homes Case until Mayor Curtis approached him and discussed in on November 19, 2010.

CONCLUSION

Defendant fails to meet his burden of proving that the Twin Homes Case is barred by the

statute of limitations. None of the communications referenced by Defendant meet the statutory

standard, as explained in Green, for filing a report with a law enforcement agency. Consequently,

Defendant's motion should be denied. 

DATED this 8th day of November, 2013.

UTAH COUNTY ATTORNEY’S OFFICE

 

By:______________________________

RYAN MCBRIDE

Deputy County Attorney

Attorney for Plaintiff

100 East Center, Suite 2100

Provo, Utah 84606
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CERTIFICATE OF SERVICE

I hereby certify that on the 8th day of November 2013, I sent a true and correct

copy of the foregoing

X via first class mail, postage prepaid to the following:

via facsimile, to the following:

via hand delivery to the following:

via interoffice mail to the following:

Brent L. Tolman

Eric G. Benson

RAY QUINNEY & NEBEKER P.C.

36 South State Street, Suite 1400

P.O. Box 45385

Salt Lake City, Utah 84145-0385

______________________________

Legal Assistant
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