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JURISDICTION 

 The Court has jurisdiction over this appeal under Utah Code § 78A-4-

103(2)(e).  

ISSUES PRESENTED FOR REVIEW 

 Four issues are presented challenging the convictions themselves.  A fifth 

issue is raised regarding the trial court’s interpretation of Utah’s restitution statute. 

Issues relating to the conviction 

 ISSUE I:  The defendant was a manager of a Utah limited liability company 

(LLC).  By law, the authority of an LLC manager is prescribed by the LLC’s written 

Operating Agreement and the LLC Act, interpretation of which are questions of law.  

The trial court ruled that interpretation of an operating agreement is a question for the 

jury in a criminal case.  The court also permitted the jury to give the operating 

agreement whatever weight it wished in determining the manager’s authority, and did 

not instruct the jury on contract interpretation or the LLC Act.  The question for 

review is whether a new trial should be granted due to these errors. 

  Standard of Review:  The interpretation of a contract is a question of 

law reviewed for correctness, as is the interpretation of case law and of a statute.  Salt 

Lake City Corp. v. Big Ditch Irrigation Co., 2011 UT 33, ¶ 19, 258 P.3d 539.  If the 

Court is required to find manifest injustice, plain error, or ineffective assistance of 

counsel on this issue, those issues are reviewed de novo.  State v. Lucero, 2014 UT 
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15, ¶ 11, 328 P.3d 841; State v. Holgate, 2000 UT 74, ¶ 11, 10 P.3d 346; State v. 

Cram, 2002 UT 37, ¶ 4, 46 P.3d 230; Utah R. Crim. P. 19(e). 

  Preservation:  Didericksen’s contention that interpretation of the 

LLC’s operating agreement was an issue of law for the court was preserved.  (E.g., 

R.1515, p. 4:4-23; R.1521, pp. 194-195:22-6; R. 984; R.1382; R.1443.)  Trial 

counsel did not specifically request the court to interpret the LLC Act. However, 

such a request would have been similar to the request to construe the LLC’s 

operating agreement and would have been futile in light of the court’s rulings on the 

latter.  Additionally, the issue can be reached under the doctrines of manifest 

injustice, plain error, or ineffective assistance of counsel.  State v. Holgate, 2000 UT 

74, ¶ 11, 10 P.3d 346; State v. Cram, 2002 UT 37, ¶ 4, 46 P.3d 230; Utah R. Crim. P. 

19(e). 

 Trial counsel did not object to the court’s failure to instruct the jury on any 

principles of law relating to contract interpretation or Utah’s LLC Act.  Counsel 

averred that he did not request contract-related instructions because he believed 

that an agreement had been reached with the State that the Operating Agreement 

would be interpreted by the court as a matter of law post-verdict.  (R.1383.)  As 

discussed below, either counsel’s belief was unreasonable or the State unfairly 

induced counsel’s reliance.  Either way, the jury instructions can be reached under 

the doctrines of manifest injustice, plain error, or ineffective assistance of counsel.  
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State v. Holgate, 2000 UT 74, ¶ 11, 10 P.3d 346; State v. Cram, 2002 UT 37, ¶ 4, 46 

P.3d 230; Utah R. Crim. P. 19(e). 

 ISSUE II: The alleged victims had (at most) a 25 percent profits interest in 

the LLC.  The remaining interest belonged to Didericksen and his co-defendant 

Bruun.  The “value” of property under the theft statute is limited to the victim’s legal 

interest in the property.  The trial court allowed the State to charge 100 percent of the 

face value of the 12 checks at issue, rather than the victims’ 25 percent.  Had the trial 

court correctly applied the law, all but four of the counts would have been chargeable 

only as misdemeanors and therefore barred by the statute of limitations.  The issue on 

appeal is whether those counts should have been dismissed as a matter of law. 

  Standard of review:  This issue involves interpretation of a statute (i.e., 

the theft statute), and of a written, integrated Operating Agreement.  Both are 

questions of law.  (See cases cited in Issue I.)  If the Court is required to find manifest 

injustice, plain error, or ineffective assistance of counsel on this issue, those issues 

are reviewed de novo.  (See cases cited in Issue I.) 

  Preservation:  Didericksen’s contention that the value of the property 

allegedly stolen was limited to the alleged victims’ interest in the property, and that 

all but four of the theft counts were therefore chargeable only as misdemeanors, was 

preserved.  (R.163-164; R. 233-235; R. 985; R.1514, p. 12:2-18; R.1515, pp. 4-5:4-3, 

and pp. 12-13:21-3; R.1523, pp. 178-180.) 
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 Because the lower court ruled against Didericksen on these threshold legal 

issues and allowed the State to pursue the counts as felonies, there was no procedural 

opportunity, and it would have been futile, to seek dismissal of the charges under the 

two-year statute of limitations for misdemeanors.  Given this procedural background, 

the statute of limitations was adequately preserved.  If it were not, however, the 

failure to raise a valid statute of limitations defense could be reviewed under the 

doctrines of ineffective assistance of counsel or manifest injustice.  State v. McCloud, 

2005 UT App 466, ¶ 5, 126 P.3d 775, cert. denied, 133 P.3d 437 (Utah 2006). 

 ISSUE III: By statute, wrongful appropriation is a lesser-included offense of 

theft.  The jury was not instructed on wrongful appropriation, and it was not included 

on the verdict form.  The issue for review is whether the defendant should receive a 

new trial because the court failed to instruct the jury as to this lesser included offense. 

  Standard of review:  Claims of erroneous jury instructions present 

questions of law reviewed for correctness.  State v. Jeffs, 2010 UT 49, ¶ 16, 243 P.3d 

1250; State v. Bryant, 965 P.2d 539, 544 (Utah Ct. App. 1998).  If the Court is 

required to find manifest injustice, plain error, or ineffective assistance of counsel on 

this issue, those issues are reviewed de novo.  (See cases cited in Issue I.) 

  Preservation:  Trial counsel did not object to the court’s failure to 

instruct on wrongful appropriation.  However, as discussed below (pp. 44-47), 

counsel forwent such instruction pursuant to what he believed was an agreement with 
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the State.  Apart from whether the State unfairly induced reliance by trial counsel, the 

jury instructions and verdict form can be reached under the doctrines of manifest 

injustice, plain error, or ineffective assistance of counsel.   State v. Holgate, 2000 UT 

74, ¶ 11, 10 P.3d 346; State v. Cram, 2002 UT 37, ¶ 4, 46 P.3d 230; Utah R. Crim. P. 

19(e). 

 ISSUE IV:  The defendant was convicted of a violation of the Utah Pattern of 

Unlawful Activity Act, which requires that the predicate offenses occur over a 

“substantial period of time.” 

  A.  The trial court did not instruct the jury that the activities must have 

occurred over a substantial period of time.  Additionally, as a matter of law the period 

of time alleged in the Information was insufficient to satisfy that element.  The issue 

on appeal is whether the case should be reversed with direction to dismiss the 

UPUAA count due to an insufficient period of time, or whether defendant should be 

granted a new trial due to the deficient jury instructions. 

   B.  If the convictions are reversed due to the failure to instruct on the 

lesser included offense of wrongful appropriation (see Issue III), the issue on appeal 

is whether the defendant should receive a new trial on the UPUAA count because 

wrongful appropriation is not a predicate offense under the Act. 

  Standard of review:  Claims of erroneous jury instructions present 

questions of law reviewed for correctness.  See cases cited in Issue III.  If the Court is 
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required to find manifest injustice, plain error, or ineffective assistance of counsel on 

this issue, those issues are reviewed de novo.  See cases cited in Issue I. 

  Preservation:  Trial counsel did not object to the trial court’s failure to 

instruct the jury on the element of substantial period of time, or move the court to 

dismiss the UPUAA count due to insufficiency of the period alleged.  However, 

failure to give an elements instruction for a crime satisfies the manifest injustice 

standard under Utah R. Crim. P. 19(c) and constitutes reversible error as a matter of 

law.  State v. Stringham, 957 P.2d 602, 609 (Utah Ct. App. 1998).  These issues can 

also be reached under the doctrines of ineffective assistance of counsel or plain error.  

See pp. 52-53, infra. 

Issue relating to restitution 

 ISSUE V:  The trial court ordered Didericksen to pay restitution to the Poseys 

of $189,574.33.  (R.1377.)  This amount represented the total face amount of the 12 

checks for which Didericksen was convicted of theft. 

  a) Prior to charges being filed, the Poseys had accepted full 

compensation for all potential claims relating to those checks.  The issue for review is 

whether the trial court was required to take into account compensation previously 

received by the victims when determining complete or court-ordered restitution. 

  b) Restitution cannot exceed the victim’s actual damages caused by 

the defendant’s actions for which the defendant was convicted.  As described in Issue 
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II, the maximum pecuniary loss caused to the Poseys from the alleged theft of LLC 

funds was their 25% interest in those funds.  The issue for review is whether the court 

erred in interpreting the restitution statute as allowing restitution based on the face 

value (100 percent) of the checks, rather than the Poseys’ actual loss. 

  Standard of review:  A trial court’s interpretation of the restitution 

statute is a question of law reviewed for correctness.  State v. Birkeland, 2011 UT 

App  227, ¶ 7, 258 P.3d 662. 

  Preservation:  This issue was preserved.  See R.1077 and preservation 

cites in Issue II. 

Cumulative error 

 ISSUE VI: The final issue for review is whether the cumulative errors in the 

case require reversal. 

DETERMINATIVE STATUTES, RULES, 
AND CONSTITUTIONAL PROVISIONS 

 
Utah Code §§ 48-2c-803 and -804 (LLC Act), 76-1-302 (Time limitations for 

prosecution of offenses... Commencement of prosecution), 76-6-404.5 (Wrongful 

appropriation–penalties), 77-17-10 (Court to determine law), and 77-38a-102(6) 

and 77-38a-302(1) and (2) (Restitution Criteria) are set forth in Addendum Exh. C. 
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STATEMENT OF THE CASE 

Nature of the case, course of proceedings, and disposition below 

 As described more fully below, the defendant James Didericksen (and a 

second defendant, Allen Bruun) were managers of a limited liability company.  The 

alleged victims, Kerry R. Posey and Bobbie M. Posey, were members of the LLC. 

 The State charged Didericksen (and Bruun) with 28 counts of theft in 

connection with 28 checks written by them from the LLC’s bank account, plus one 

count of a pattern of unlawful activity.  (R.69.) 

 Prior to trial, the defendants filed various motions or objections asking the 

court to interpret the written Operating Agreement under which the defendants 

managed the LLC.  (See, e.g., R.98-99, 101, 107-110, 113, 117, 163-164, 224-236.)1 

 The trial court denied the motions, and the case proceeded to trial in 

November 2013.  The defendants moved to dismiss at the end of the State’s case in 

chief, which motion was denied.  (R.1535, pp. 178-181.)  During trial, the State 

voluntarily dismissed two counts.  (R.1536, pp. 207-209.)  Of the remaining counts, 

                                                            
1  The defendants also filed a motion for bill of particulars, asking that the State be 
required to identify what portions of the Operating Agreement were allegedly 
violated.  (R.162-163.)  The trial court denied the motion, ruling that the State was 
not required to identify a legal theory.  (R.1514 and id., p. 9:5-11 (“Well, don’t you 
generally look – if somebody says you’re in violation of Title 76 don’t you 
generally look at what your client did and then you can kind of decide whether he 
murdered somebody, or whether he took drugs, or whatever it was…?”).) 
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the jury found the defendants guilty on 12 counts of theft (2, 3, 4, 5, 7, 8, 15, 19, 21, 

22, 24, and 28), and on the single Pattern of Unlawful Activity Act count (29).  

(R.971-973.)  The defendants filed a motion for new trial (R.1193), which was 

denied.  (R.1473.) 

 The trial court sentenced the defendant to prison, but suspended the sentence 

and ordered probation.  As part of the probation, Didericksen was ordered to serve 

one year in the Salt Lake County jail commencing forthwith.  (R.1107.) 

 The court also ordered the defendant to pay restitution to the Poseys in the 

amount of $189,574.33.  (R.1377.)  Didericksen separately appealed both the order of 

restitution and the conviction.  (R.1378; R.1475.)  The restitution and conviction 

appeals were consolidated by the Court into the above-captioned case. 

Statement of facts 

 In 2007, a Utah limited liability company called Tivoli Properties, LLC, was 

formed.  (Deft’s Exh. 29, p. 20, and R.1534 (State stipulating to defendants’ 

exhibit).)  The LLC was governed by a written Operating Agreement signed by all 

three of the LLC’s members:  Equity Partners, LLC, Manager/Member, Kerry R. 

Posey, Member, and Bobbie M. Posey, Member.  Id.  For the Court’s convenience, a 

copy of Tivoli’s Operating Agreement is attached hereto as Addendum Exh. D.2 

                                                            
2 The managing member, Equity Partners, LLC, had a single member, Four Winds 
Development Group, LLC.  Defendants Didericksen and Bruun were managing 
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 The Operating Agreement provided that Kerry and Bobbie Posey had a 

combined sharing interest in Tivoli of 25 percent.  The remaining 75 percent interest 

belonged to Equity Partners (i.e., Didericksen and Bruun).  (See Add. Exh. D, §§ 

1.2.12 (“‘Membership Interest’ or ‘Interest’ means a Member’s percentage interest in 

the Company, consisting of the Member’s right to share in Profits, receive 

distributions, participate in the Company’s governance, approve the Company’s acts, 

participate in the designation and removal of a Manager, and receive information 

pertaining to the Company’s affairs.  The Membership Interests of the Initial 

Members [Equity, Posey and Posey] are set forth in Article 3.3.”) and § 3.3 (“[T]he 

initial Sharing Ratio of Equity Partners is 75%, and the initial Sharing Ratio of Kerry 

R. and Bobbie M. Posey is 12.5% each”).  See also Utah Code § 48-2c-906 (profits 

of an LLC “shall be allocated among the members in the manner provided in the 

operating agreement”).3 

                                                                                                                                                                                                

members of Four Winds.  (R. 84; State’s Exh. 14 and 19.)  As a result, Didericksen 
and Bruun were the managers of both the Equity Partners and Tivoli LLCs. 
 
3 In a later addendum, Equity and the Poseys agreed to a slight adjustment of their 
capital accounts which reduced the Poseys’ percentage to 23.8%.  See Add. Exh. 
D, Deft’s Exh. 29.  Because it is immaterial to resolution of the issues on appeal 
and Section 3.3 of the operating agreement was not expressly amended in the 
addendum, Didericksen uses the stated percentages from Section 3.3 (75/12.5/12.5) 
herein. 
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 The funds in Tivoli’s bank account came from a hard money loan taken out by 

Equity Partners, personally guaranteed by Bruun and Didericksen.  The loan was for 

the purchase of 29 acres of land in Saratoga Springs owned by the Poseys, which 

Equity bought from the Poseys.  (R.1534, pp. 287-289:12-6.)  Equity used the 29 

acres as security for the hard money loan, and assigned its rights in the property to 

Tivoli.  Id. 

 From the hard money loan, a portion was used to pay off the underlying 

mortgage on the purchased property, and the remainder was placed in Tivoli’s bank 

account.  The State’s investigator and expert witness confirmed that the funds were 

placed in Tivoli’s account, that they were Tivoli’s money at that point, and that the 

Poseys’ interest in the funds at that point was in their capacity as members of the 

Tivoli LLC.  (R.1535, pp. 67-69:20-1.))4 

 Under the Operating Agreement, Tivoli agreed to pay the Poseys $10,000 

monthly from the operating capital of the LLC.  (Add. Exh. D, p. 5, § 3.1.1.) 

 Between December 21, 2007, and April 11, 2008, Didericksen signed 11 

checks (among others) drawn from Tivoli’s bank account.  One additional check was 

signed on September 4, 2008, for $983.81.  (State’s Exh. 4 (checks) and R. 971-972 

                                                            
4  The State’s theory throughout the case was that the money was obtained lawfully, 
and then later misappropriated.  (R. 86 (State’s Memorandum of Probable Cause).) 
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(verdict).)  These are the checks for which the jury found Didericksen guilty of theft.  

Id. 

 The State contended, and the defendants agreed, that most of these disputed 

checks went in some way toward development of a project called Hidden Acres, 

which was being developed by an affiliated entity, Hidden Acres, LLC.  (E.g., 

Checks 1007 (“lot closing Hidden Acres Lot #2”), 1015 (dump fee), 1029 

(landscaping), 1098 (dirt removal)5.) 

 With respect to the disputed checks, Kerry Posey and Bobbie Posey testified 

that they were not asked about nor consented to the checks, that the defendants’ 

actions were contrary to oral discussions they had had with the defendants, and that 

the use of the funds was contrary to the LLC purpose.  (E.g., R.1554, pp. 147-148, 

160, 163-167; R.1533, pp. 78-79, 85-86, 146-147, 160-163, and 227-228.) 

 Equity Partners (through Didericksen and Bruun) had executed a joint venture 

agreement between Tivoli and Hidden Acres, LLC with respect to the Hidden Acres 

development.  (R.1535, p. 213:4-7.)  While the Poseys acknowledged visiting the 

Hidden Acres development site with the defendants multiple times (R.1520, pp. 38-

39:17-25; R.1533, pp. 135-136:3-8), they averred that they did not consent, and 

                                                            
5 Some of this construction work was performed by other companies of which Bruun 
or Didericksen were principals.  (E.g., State’s Exh. 13, 15, 18 (U. S. General 
Construction Group, LLC, Construction Advisers, LLC, Granite Builders, LLC, 
Hidden Acres, LLC).) 
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would not have consented, to Tivoli’s entry into a joint venture on the Hidden Acres 

project.  (R.1520, p. 34:6-24.) 

Provisions of the Tivoli Operating Agreement 

 The LLC’s Operating Agreement began with a recitation of the members’ 

intent to “appoint a person or persons to assume responsibility for certain 

management matters (the ‘Manager’),” and to “provide for the restriction on the 

transfers of ownership interests in the Company (‘Interests’)[.]”  (Add. Exh. D, p. 1.)  

“Manager” was defined as “a Person, Persons or Committee, whether or not 

consisting of a Member, Members or not, who is vested with authority to manage the 

Company in accordance with Article VII.”  Id., § 1.2.10. 

 Article VII, in turn, provided: 

 7.1.  Business of the Company.  (a) Equity Partners, LLC (“EP”) shall 
have full, exclusive and complete authority and discretion in the management 
and control of the business of the Company for the purposes stated herein and 
shall make all decisions affecting the business of the Company.  A[s] such, any 
action taken shall constitute the act of, and serve to bind, the Company.  EP 
shall manage and control the affairs of the Company to the best of its ability 
and shall use its best efforts to carry out the business of the Company and will 
be compensated for providing various services…. 

 
(Add. Exh. D, p. 12.) 

 The manager’s authority was further described in Section 7.4, General Powers 

of Managers, which included authority to: 

 7.4.1  Purchase, lease, or otherwise acquire any real or personal 
property; Sell, convey, mortgage, grant a security interest in, pledge, lease, 
exchange, or otherwise dispose or encumber any real or personal property; 
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 7.4.2  Open one or more depository accounts and make deposits into, 
and write checks and withdrawals against such accounts…; 
 7.4.7  Participate with others in partnerships, joint ventures, and other 
associations and strategic alliances only where same are directly in pursuit of 
the Business, as defined above. 

 
(Add. Exh. D, p. 13.) 
 
 Section 7.4.7.1 included a limitation on the manager’s authority: 

There is an express limitation on the nature of the Business and the powers 
granted the Managers herein, the Company is intended to purchase and 
develop, hold and sale [sic] real estate for investment purposes only, and no 
activities inconsistent with such limited purposes shall be undertaken. 

 
(Add. Exh. D, p. 14.) 
 
 Article 9.1 authorized Tivoli to make payments to affiliated entities: 

Affiliates of the parties to this Agreement may be engaged to perform services 
for the Company.  The validity of any transaction, agreement or payment 
involving the Company and any affiliates of the parties to this Agreement 
otherwise permitted by the terms of this Agreement shall not be affected by 
reason of the relationship between them and such Affiliates or the approval of 
said transactions, agreement or payment. 
 

(Add. Exh. D., p. 16.) 

 The Operating Agreement conferred authority on Tivoli’s managers to resolve 

disputes in its interpretation.  See Add. Exh. D, p. 8, § 5.3.5 (“Any questions 

regarding the conduct of the Company business shall be determined by a vote of 

100% of the Managing Members of the Company.”) and p. 18, § 12.6 (“In every 

instance where agreement between the members does not exist with reference to the 

policies to be followed by the company, the managing members shall have the right 
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to decide what policy or policies shall be followed and the other member or members 

shall consider the decision as final.”). 

 The Operating Agreement contained an integration clause: 

This Agreement embodies the entire understanding and agreement among the 
parties concerning the Company and supersedes any and all prior negotiations, 
understandings or agreements in regard thereto. 
 

(Add. Exh. D, p. 19, § 12.10.)   

 Prior to trial, the defendants asked the trial court to interpret the Operating 

Agreement, both with respect to its provisions regarding managers’ authority and the 

degree of the Poseys’ interest in the LLC.  (E.g., R.98, 99, 101, 107, 108, 109, 110, 

113, 117, 163, 164, 224-236.) 

 The initial judge on the case (the Hon. Randall K. Skanchy) had previously 

interpreted one portion of the Operating Agreement as a matter of law.  Judge 

Skanchy had concluded that a section requiring “Members” to obtain consent for 

expenditures exceeding $500 applied only to persons acting in their capacity as 

members, not to “Managers.”  (R.146 n.1.)6 

                                                            
6 Judge Skanchy wrote:  “The defendants make much of Mr. Posey’s preliminary 
hearing testimony that he believed each expenditure made by defendants over the 
amount of $500 violated the Operating Agreement because that document limited 
expenses over $500 unless by unanimous consent.  In fact, the Operating 
Agreement imposed that limitation only on ‘members’ of Tivoli Properties, such as 
Mr. Posey and Ms. Posey, but it does not apply to managers such as the 
defendants.  The Court determines that Mr. Posey’s testimony as to defendants’ 
breach of the Operating Agreement in this manner is not asserted by the State as a 
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 A successor judge (the Hon. Katie Bernards-Goodman), however, ruled that 

interpretation of the Operating Agreement was for the jury.  The court accepted the 

State’s argument that interpretation of an LLC’s operating agreement in a criminal 

case is for the jury, not the court.  (E.g., R.1514, p. 13:1-8 (Court: “This isn’t a civil 

case.”); R.1535, p. 180:5-7 (Court: “[D]espite what percentages are written in the 

contract, we are here talking about criminal matters.”); id., p. 194:12-21 (State:  “It’s 

up to the jury to decide what the operating agreement means.  The jury’s not bound 

by this operating agreement.”).)  The Operating Agreement was given to jurors as an 

exhibit to give whatever weight they thought it deserved.  (R.1444.) 

 As a consequence, much of the trial was consumed with witnesses reading 

aloud, and then offering their interpretations of, various language in the Operating 

Agreement.  (See, e.g., R.1533, pp. 147-151, 154-156, 158-161, 190-193, 207-213, 

260, 265-266; R.1534, pp. 4-10, 49-51, 121-126, 220-222, 264-265, 279-282; 

R.1535, pp. 70-71, 108-121, 125-137, 141-142, 146-148, 158-167, 176-177, 264-

271, 282-283, 299-301, 304-307, 314-315, 331-332.) 

 Under the court’s ruling, the State was allowed to argue that the defendants 

lacked authority because of alleged oral discussions that predated the signed 

Operating Agreement.  For example, the State elicited testimony from its expert that 

                                                                                                                                                                                                

basis for any of the theft charges.  That Mr. Posey’s legal conclusion may be 
incorrect has no relation to the crimes charged.”  (R.146 n.1.) 
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he had “investigated several cases where the stuff on paper doesn’t necessarily match 

the verbal agreement,” and that he believed “[t]here had been verbal conversations 

about what the deal was.”  (R.1534, p. 228:2-9, p. 234:6-18.) 

 The State and the Poseys also argued to the jury the very interpretation of 

Tivoli’s operating agreement that Judge Skanchy had already rejected, i.e., that the 

consent of all members was required for all expenditures over $500.  (E.g., R.1534, 

p. 240:4-9, p. 241:6-19, p. 246:4-22, pp. 248-249:20-7 (State’s investigator 

repeatedly testifying that “everyone should have agreed” to release funds).) 

 The State even asked its investigator whether, in his “experience when it 

comes to interpreting contracts,” witnesses in other trials commonly testify as to what 

contract language means.  The witness replied, “Yes.  Almost in every case.”  

(R.1535, p. 158:4-14.) 

The Information 

 A Criminal Information was filed in the Third District Court on May 9, 2011.  

(R.1.)  An Amended Information was filed on March 23, 2012.  (R.69.)  (Except 

where otherwise noted, references to “the Information” herein are to the Amended 

Information.) 

 The Information alleged that Didericksen had committed 10 counts of second-

degree felony theft, 11 counts of third-degree felony theft, 4 counts of class A 
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misdemeanor theft, and 3 counts of class B misdemeanor theft, plus one count of 

Pattern of Unlawful Activity, a second degree felony.  (R.69.) 

 Each theft count stated that “the defendants obtained or exercised unauthorized 

control over the property of another (Kerry and Bobbie Posey) with a purpose to 

deprive them thereof.”  Each count identified a specific “check #” and a statement 

that “the value of the property is or exceeds” a dollar amount depending on the 

amount of the check.  For example, Count 1 says it is based on “check #1006,” which 

was a check written on December 10, 2007, in the amount of $2,000.00.  (See State’s 

Exh. 4, p. 1.)  Thus, for Count 1 the Information reads: 

COUNT 1 
THEFT 

a third degree felony 
 

 From on or about December 2007, the defendants obtained or 
exercised unauthorized control over the property of another (Kerry and 
Bobbie Posey) with a purpose to deprive them thereof.  The value of the 
property is or exceeds $1,500.00 but is less than $5,000.00 (check 
#1006).  This is a violation of Utah Code § 76-6-404, a third degree 
felony. 

 
The checks found to be theft 

 A table of the 12 checks for which the jury found theft, their dates, their face 

amounts, and those amounts reduced to the Poseys’ 25 percent (with the resulting 

degree of offense) is set forth here: 

 
Check (count) 

 
Date 

Face amount 
of check 

25% of face 
amount 
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Check (count) 

 
Date 

Face amount 
of check 

25% of face 
amount 

Count 2 
Check #1007 

12/21/2007 $31,506.85 $7,876.71 
(2nd degree 

felony) 
Count 3 

Check #1012 
1/7/2008 $5,300 $1,325 

(class A 
misdemeanor) 

Count 4 
Check #1015 

1/15/2008 $4,080 $1,020 
(class A 

misdemeanor) 
Count 5 

Check #1016 
1/04/2008 $4,500 $1125 

(class A 
misdemeanor) 

Count 7 
Check #1018 

1/11/2008 $18,493.15 $4,623.29 
(3rd degree 

felony) 
Count 8 

Check #1019 
1/9/2008 $100,000 $25,000 

(2nd degree 
felony) 

Count 15 
Check #1029 

1/25/2008 $3,475 $868.75 
(class A 

misdemeanor) 
Count 19 

Check #1041 
2/15/2008 $4,015.52 $1,003.88 

(class A 
misdemeanor) 

Count 21 
Check #1047 

3/31/2008 $5,000 $1,250 
(class A 

misdemeanor) 
Count 22 

Check #1098 
2/20/2008 $4,000 $1,000 

(class A 
misdemeanor) 

Count 24 
Check #1051 

4/11/2008 $7,500 $1,875 
(3rd degree 

felony) 
Count 28 

Check #1070 
9/4/2008 $983.81 $245.95 

(class B 
misdemeanor) 
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(See also R. 83 (State’s summary of checks, dates, amounts, and payees); State’s 

Exh. 4 (checks); R. 900-951 (jury instructions specifying which checks are associated 

with each count), and 971-973 (verdict).) 

The defendants’ settlement with the Poseys 

 In November 2008, more than two years before any criminal charges were 

filed, the Poseys entered into a Settlement Agreement and Release with Equity 

Partners, Didericksen and Bruun.  (R.294-305, attached hereto as Add. Exh. F.)  

Pursuant to the settlement and release, Equity Partners signed over to the Poseys 

the 29 acres in Saratoga Springs plus a $174,000 payment from UDOT for a small 

parcel, and the Poseys paid Equity Partners $25,000.00.  The Poseys released any 

claims relating to the 28 checks that the Poseys were questioning.  Id. 

SUMMARY OF ARGUMENT 

 Liability for theft turns on whether the expenditures made were authorized.  

In this case, a controlling statute (the Utah Limited Liability Company Act) 

expressly authorized the alleged misconduct:  Under the LLC Act, owners of two-

thirds or greater interests in an LLC can apply company resources to activities 

outside the stated purposes of the company or the operating agreement, regardless 

of allegedly contrary desires of minority owners.  The defendants here owned at 

least 75% of the profits interests of the LLC.  Additionally and separately, a 
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controlling document (the LLC’s Operating Agreement) also authorized the 

defendants’ alleged actions. 

 The LLC Act and Operating Agreement should have been interpreted as a 

matter of law and applied by the trial court; at a minimum, the jury should have 

been instructed as to their provisions and effect.  To the extent the LLC Act was 

not preserved below, this dispositive principle is reviewable under the doctrines of 

ineffective assistance of counsel, plain error, and manifest injustice. 

 An additional error occurred when the trial court allowed the State to charge 

100% of the value of the checks when the alleged victims had (at most) a 25% 

interest in those funds under the Operating Agreement and statute.  Had the court 

correctly applied Utah law, the charged amounts would have dropped to 

misdemeanor level and would have been barred by the statute of limitations as to 

all but four counts. 

 A third error occurred with the trial court’s failure to instruct the jury on a 

lesser included offense.  By statute, wrongful appropriation is a lesser included 

offense of theft.  The State’s own argument to the jury supported a conviction of 

wrongful appropriation rather than theft, which would have resulted in reduced 

penalties and eliminated the Utah Pattern of Unlawful Activity Act count (because 

wrongful appropriation is not a predicate act under UPUAA).  This reversible error 
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is reviewable under the doctrines of ineffective assistance of counsel, plain error, 

or manifest injustice. 

 In addition to the theft counts, Mr. Bruun was charged and convicted under 

the Utah Pattern of Unlawful Activity Act, which requires at least three predicate 

offenses occurring over a “substantial period of time.”  The jury was not instructed 

as to this required element.  Additionally, although the Utah Supreme Court has 

not determined the parameters of this element, other courts have overwhelmingly 

held that less than one year does not meet this requirement.  The checks at issue 

were made over a four-month period (with one isolated check five months later), 

which was insufficient as a matter of law.  Moreover, had the jury been given the 

opportunity to and found wrongful appropriation (instead of theft), these would not 

be predicate offenses as defined under UPUAA.  Either way the count should be 

dismissed as a matter of law.  These reversible errors are reviewable under the 

doctrines of ineffective assistance of counsel, plain error, and manifest injustice. 

 With respect to restitution, the trial court ordered Didericksen to pay the full 

face amounts of the 12 checks for which he was convicted.  By law, restitution 

cannot exceed the (at most) 25% ownership interest the alleged victims had in the 

funds.  Furthermore, the court erred in failing to consider amounts previously 

received by the Poseys in compensation for the allegedly misappropriated funds.  

This double recovery by the Poseys is reversible error. 
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 Finally, the cumulative effect of all of the above errors was to deprive 

Didericksen of a trial and sentencing that was fair in either appearance or reality. 

ARGUMENT 

I. THE CONVICTIONS SHOULD BE REVERSED BECAUSE 
INTERPRETATION OF THE LIMITED LIABILITY ACT AND THE 
WRITTEN OPERATING AGREEMENT WERE QUESTIONS OF 
LAW FOR THE COURT, AND AUTHORIZED DIDERICKSEN’S 
ACTIONS AS A MATTER OF LAW. 

 
 Didericksen was charged with multiple counts of theft of an LLC’s property.  

The State was thus required to establish, as a threshold element, that Didericksen’s 

use of the LLC’s property was “unauthorized.”  This question should never have 

reached a jury because, as a matter of law, Didericksen’s alleged actions were 

expressly authorized by two sources that should have been interpreted, and applied, 

by the trial court as a matter of law:  1) the Limited Liability Company Act, Utah 

Code § 48-2c-100, et seq., and 2) the LLC’s written Operating Agreement. 

A. Under the LLC Act, the defendants’ alleged actions were 
authorized as a matter of law because they owned more than two-
thirds of the profits interests in the LLC. 

 
 As noted above, Tivoli’s Operating Agreement expressly states that the 

defendants’ profit-sharing interest in Tivoli was 75 percent.  See p. 10, supra.  That 

undisputed fact in itself precludes the criminal charges here. 

 The legislature wanted majority owners of LLCs to have considerable 

flexibility in operating their companies, and provided accordingly.  Under the Utah 
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Limited Liability Company Act, owners of two-thirds or more of the sharing 

interests in an LLC have extremely broad authority – even to take actions in 

contravention to the operating agreement or the stated purpose of an LLC. 

 Utah Code § 48-2c-804(4) provides that “[N]o manager shall have authority 

to do any act in contravention of the articles of organization or the operating 

agreement, except as provided in Subsection 6(g).”)  (Emphasis added.)  Under 

Subsection 6(g) [48-2c-804(6)(g)], “members holding 2/3 of the profits interests in 

the company, and 2/3 of the managers shall be required for all matters described in 

Subsection 48-2c-303(3).”7 

 The latter subsection [48-2c-303(3)], in turn, permits members holding two-

thirds of the profits interests in a company to “authoriz[e] a member or any other 

person to do any act on behalf of the company that is not in the ordinary course of 

the company’s business, or business of the kind carried on by the company.”  § 48-

2c-303(3). 

 Holders of a two-thirds or greater profits interest are further authorized to 

“mak[e] a substantial change in the business purpose of the company[.]”  § 48-2c-

                                                            
7  Profits interest means that portion of the company’s profits to be allocated to an 
individual member upon an allocation of profits.  § 48-2c-102(20).  The State’s 
expert acknowledged that the allocation of profits to the Poseys was 12.5% each 
(R.1535, p. 167); see also § 48-2c-906 (profits and losses of an LLC “shall be 
allocated among the members in the manner provided in the operating 
agreement”). 
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803(3)(d).  And they may “resolv[e] any dispute connected with the usual and 

regular course of the company’s business[,]” among other things, see § 48-2c-

803(3)(c), all in contravention of the Operating Agreement. 

 Under the plain language of the statute, the trial court’s error is manifest. Put 

simply, the court should have dismissed the counts from the inception.  Because 

the defendants undisputedly held a greater than two-thirds profits interest in Tivoli 

as defined in the LLC Act, the court should have recognized that the defendants 

had express statutory authority to enter into the joint venture and expend Tivoli 

funds on the Hidden Acres development, regardless of any allegation that it was in 

contravention of the Operating Agreement or not in the course of Tivoli’s regular 

business.8 

B. The Operating Agreement authorized defendants’ alleged actions 
as a matter of law, and should have been interpreted by the court, 
not the jury. 

 
 Didericksen’s alleged actions were also authorized as a matter of law by the 

Operating Agreement.  Under the LLC Act, the adoption of an LLC’s initial 

operating agreement must be by “unanimous consent of the members.”  Utah Code 

§ 48-2c-501.  The reason for that is obvious:  The manager of an LLC must be 

                                                            
8 At a minimum, the jury should have been instructed as to these dispositive 
provisions of the LLC Act. 
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entitled to rely on a written document through which all members have conferred 

certain authority. 

 Once an operating agreement is executed, that document is not simply one 

piece of evidence that jurors may give “whatever weight” they choose.  If the 

Operating Agreement authorizes the manager to do certain things – for example, to 

enter into joint ventures (Add. Exh. D, § 7.4.7) – then a disgruntled LLC minority 

member cannot ask that such provisions be ignored.  Alleged oral discussions or 

understandings predating the signed Operating Agreement are legally irrelevant.  

Indeed, such discussions were not even admissible here, because Tivoli’s 

Operating Agreement was fully integrated. 

 An integrated agreement is “a writing or writings constituting a final 

expression of one or more terms of an agreement.”  Tangren Family Trust v. 

Tangren, 2008 UT 20, ¶ 12, 182 P.3d 326.  A contract is integrated if it contains a 

clear integration clause, and extrinsic evidence is not admissible on the question of 

integration.  Id., ¶¶ 17, 19. 

 The Tivoli Operating Agreement has an integration clause.  See p. 15, supra.  

Under settled Utah law, therefore, evidence of prior oral communications or 

understanding is not admissible to contradict the provisions of the agreement.  

Tangren Family Trust, supra.  Nonetheless, the trial court expressly allowed such 

testimony.  (E.g., R.1534, 11/8/13 Tr., p. 14:1-11 (State’s expert testifying that, 
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from the Posey’s testimony, it was his opinion that expenditures had to be 

approved by all Tivoli members); id., pp. 39-40:20-5 (“[W]e look to the evidence 

as were the transactions authorized or approved?  Under the agreements, under the 

representations, verbal and otherwise, under the understanding of the parties, were 

those transactions authorized?”) and pp. 49-50:23-8 (stating that his conclusion 

that a majority of expenditures discussed were unauthorized was based “partly” on 

the operating agreement, as well as “verbal, and email representations[.]”).) 

 Once evidence of allegedly inconsistent oral communications, etc., is 

excluded, all that should have been left was interpretation of the applicable 

provisions of the Operating Agreement.  Interpretation of a written document is a 

question of law, Salt Lake City Corp. v. Big Ditch Irrigation Co., 2011 UT 33, ¶ 19, 

258 P.3d 539, which means that it was a question for the court, not the jury.  Utah 

Code § 77-17-10(1) (“In a jury trial, questions of law are to be determined by the 

court[.]”). 

 The State successfully argued below, however, that interpretation of the 

Operating Agreement was for the jury for the sole reason that this is a criminal 

case.  According to the State, parties lose their right to have operating agreements 

interpreted by a court if the party is charged criminally – in other words, the 

greater the stake (loss of liberty), the fewer the rights.  The State’s argument, as the 

State itself wrote, was this: 
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The State filed theft charges under § 76-6-404 of the Utah Criminal Code.  
Thus, this is obviously not a breach of contract action.  The Operating 
Agreement is merely one of several exhibits that the State introduced as 
evidence to support the charges.  The jurors heard extensive testimony 
regarding the Operating Agreement, had ample opportunity to review it, and 
give it whatever weight they thought it deserved.  The defendants offer no 
rule of evidence or any other legal authority holding that only the District 
Court – instead of the jury – can interpret the Operating Agreement as an 
item of evidence in a criminal action.  As for the cases that the defendants 
cite in their Supplemental Brief, they are all civil cases involving breach of 
contract claims – not criminal theft allegations.  In essence, the defendants 
are confusing questions of evidence with questions of contract law. 
 

(R.1444 (all emphasis in original).) 

 The State (and trial court) were simply wrong.  Just as in civil cases, the 

court is also required to decide questions of law in criminal cases.  Utah Code § 

77-17-10(1).  There is no “criminal case” exception to the concept that 

interpretation of contracts is a question of law.  In fact, this Court has interpreted 

contracts as a matter of law for the very purpose of assessing whether a 

defendant’s use of property was (un)authorized for purposes of a theft conviction. 

 In State v. Burton, 800 P.2d 817 (Utah Ct. App. 1990), the defendant sold 

his house to a buyer through a private financing agreement.  Under the written 

agreement, the buyer was to pay the defendant, and the defendant would make 

payments on the deeds of trust encumbering the house.  The contract did not 

specifically state that the buyer’s payments were to be used solely to make 

payments on the deeds of trust; however, the defendant’s requests that the buyer 

pay him on time so that he would not become delinquent on the deeds of trust 
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suggested that, in practice, the payments were being so applied.  The defendant 

was convicted of two counts of second-degree felony theft when he accepted two 

payments from the buyer and did not apply them to the trust deeds. 

 This Court reversed.  The defendant could be convicted of theft only if the 

State showed “unauthorized control over the property of another with a purpose to 

deprive him thereof,” the court’s analysis began.  Id. at 818-819 (emphasis in 

original).  The State acknowledged that “the contract terms [were] not explicit” 

that the defendant was obligated to pay money received from the buyer toward the 

trust deeds.  Id. at 819.  The State sought to remedy that problem by arguing that 

the buyer’s subjective intent, coupled with the defendant’s requests for timely 

payment, demonstrated an obligation to remit the payment, i.e., that “he was not 

authorized to do anything with [the buyer’s] money but pass it along to the 

lenders.” 

 The Court rejected the State’s attempt, interpreting the contract as a matter 

of law.  “[T]he terms of the contract underlying this transaction are unambigious 

and create no express duty requiring [the defendant] to pay over the sums received 

from [the buyer],” the Court concluded.  Id.  “We construe unambiguous contracts 

as a matter of law and accord no deference to the trial court’s ruling.”  Id. (citing 

civil contract cases).  The Court went on: 

The contract imposes an uncontroverted requirement that [the defendant] 
pay [the trust deeds], but does not mention any requirement that [the 
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defendant] apply [the buyer’s] payments to the trust deeds, nor does the 
contract limit [the defendant] to making payments only with funds received 
from [the buyer].... We find nothing in the language of the agreement which 
requires [the defendant] to apply funds received from [the buyer] to the 
Valley and First Security loans. 
 

Id. 
 
 The Court noted that the case involved 

the criminal prosecution of what is essentially a breach of a real estate sale 
agreement…. In that posture, we are loathe to give approval to the broad 
construction of section 76-6-404 [the theft statute] urged upon us by the 
state.  Were we to do so, it is likely that memorials of commercial 
transactions would soon be drafted to include boilerplate language designed 
to impose criminal liability for interruptions in the stream of payments – a 
circumstance which would normally be nothing more than a breach of 
contract, traditionally viewed as adequately remedied through an action of 
law. 
 

Id. at 819; see also State v. Kerekes, 622 P.2d 1161, 1167 n.6 (Utah 1980) (“A 

theft conviction requires proof of the intent to illegally and permanently deprive 

one of his property, not merely of a breach of the terms of a business agreement.”). 

 The Court has similarly interpreted written agreements in other criminal 

cases.  E.g., State v. Stringham, 957 P.2d 602, 610 (Utah Ct. App. 1998) 

(reviewing terms of written agreement found to exist by the jury, noting that 

“double-payment was not authorized by defendant’s agreement with APA”); cf. 

State v. Snyder, 747 P.2d 417, 418 (rejecting claim of authority to use funds where 

only written provision cited by defendant regarding authority was a general 

nonrefundability clause in an earnest money agreement). 
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 As noted in Burton, it is a court’s role to interpret unambiguous agreements 

as a matter of law.  The result would be the same, however, even if the trial court 

had found the operating agreement to be ambiguous.  To do so, the court would 

first have had to conclude that “it is capable of more than one reasonable 

interpretation because of uncertain meanings of terms, missing terms, or other 

facial deficiencies.”  Daines v. Vincent, 2008 UT 51, ¶ 25, 190 P.3d 1269 (citations 

and internal quotations omitted). 

 If a provision is ambiguous, the jury’s role is to decide the parties’ intent at 

the time they adopted that specific provision.  The State did not argue that, 

however, and the jury was not so instructed – most likely because it would have 

been fatal to the State’s case:  By definition, a finding of ambiguity would have 

meant that the defendants’ interpretation of their authority was reasonable. 

 More problematically for the State, the legislature has prescribed a specific 

method for resolving ambiguities in operating agreements.  Under the LLC Act, 

the holders of two-thirds profits interests are expressly authorized to resolve 

disputes regarding the conduct of the business.  Utah Code § 48-2c-803(3)(c).  

That broad provision, by its terms, would include disputes over which of two 

reasonable interpretations of an operating agreement to follow.  (Indeed, as noted, 

the legislature has even authorized such super-majority interest holders to 
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contravene operating agreements.)  The Operating Agreement itself also confers 

similar authority on Tivoli’s managers.  See pp. 14-15, supra. 

 In short, by statute and express written agreement, Equity Partners 

(Didericksen and Bruun) had the authority to interpret or reconcile inconsistent 

provisions or resolve ambiguities.  If the Operating Agreement were ambiguous, 

the State could not meet its burden of proving beyond a reasonable doubt that the 

Operating Agreement did not authorize, for example, the Hidden Acres joint 

venture.  State v. Franks, 649 P.2d 3, 4 (Utah 1982) (“[T]he burden is on the state 

to show unauthorized control, not on the defendant to show authorized control.”) 

(emphasis in original). 

 In sum, reversal and dismissal of all counts is compelled by both the LLC 

Act and the Operating Agreement. 

C. Any of the foregoing issues not preserved should be reviewed for 
ineffective assistance of counsel, plain error, and manifest 
injustice. 

 
 The defendants argued below that the trial court was required to interpret the 

Operating Agreement as a matter of law.  See p. 2, supra, Issue I Preservation.  

That issue, accordingly, was fully preserved.  If the Court concludes that the effect 

of the LLC Act was not preserved, the Court should still reverse under the 

doctrines of ineffective assistance of counsel, plain error, or manifest injustice. 
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1. Ineffective assistance of counsel. 

 To prevail on a claim of ineffective assistance of counsel, a defendant must 

show 1) that his counsel rendered a deficient performance in some demonstrable 

manner, which performance fell below an objective standard of reasonable 

professional judgment and 2) that counsel’s performance prejudiced the defendant.  

State v. Larrabee, 2013 UT 70, ¶ 18, 321 P.3d 1136.  In this case, those elements 

would be met. 

 As shown above, the LLC Act expressly authorizes the exact conduct of which 

the defendants were accused, i.e., allegedly acting in contravention of an operating 

agreement or changing or going outside the business of the company.  See pp. 23-25, 

supra.  The Act also contains other provisions directly supportive of the defendant’s 

innocence in this case.  See pp. 24-25, supra. 

 Didericksen’s trial counsel did not mention this governing statute, however, let 

alone ask the trial court to apply it or to instruct the jury in accordance with its 

provisions.  Failing to discover or address a dispositive state statute is a deficiency 

that falls well below any objective standard of care.  See, e.g., State v. Jeffs, 2010 UT 

49, ¶ 38, 343 P.3d 1250.  That this omission was prejudicial is shown above – among 

other things, the statute affords a complete defense to all charges. 
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  2. Plain error. 

 To show plain error, an appellant must show that “(i) an error exists; (ii) the 

error should have been obvious to the trial court; and (iii) the error is harmful, i.e., 

absent the error, there is a reasonable likelihood of a more favorable outcome for the 

appellant, or phrased differently, that confidence in the verdict is undermined.”  State 

v. Bedell, 2014 UT 1, ¶ 20, 322 P.3d 697.  Those elements are, again, met here. 

 Didericksen has shown above that it was error not to apply governing 

provisions of the LLC Act and that, but for that error, the counts would have been 

dismissed.  That error should have been obvious to the trial court:  The entire issue 

before the court was whether the managers of an LLC were authorized to use LLC 

funds.  It should be obvious that LLC statutes would come into play.  When a 

dispositive issue is the subject of a clear statute, failure to apply that statute is plain 

error. 

 Given that the statute is straightforward (not fact-intensive or complex) and 

could not conceivably have been ignored on strategic grounds, it should have been 

obvious to the court and parties below.  State v. Nielsen, 2014 UT 10, 326 P.3d 645 

(2014) (citing State v. Gornick, 340 OR.160, 130 P.3d 780, 783 (2006) as 

“identifying the following considerations as suggesting that an error is ‘plain’:  that 

the error is one of law; that it is ‘obvious, not reasonably in dispute’; that it ‘appears 

on the face of the record,’ meaning that the reviewing court does not need to ‘go 
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outside the record to identify the error or choose between competing inferences,’ 

such as a strategy of the parties; and that ‘the facts constituting the error are 

irrefutable’)”). 

 The prejudice from such error is also obvious: the convictions cannot stand, 

and the jury would likely have reached a different result if instructed about the 

statutory authority possessed by two-thirds profits holders. 

  3. Manifest injustice. 

 Apart from the preceding two contentions, the governing LLC Act 

provisions should be reached to prevent manifest injustice.  A state statute directly 

relates to, and exonerates, the defendant’s alleged acts.  The defendant has multiple 

felony convictions on his record, has a large restitution judgment against him, and 

his freedom will be constrained well into the next decade, all unnecessarily. 

II. ALL BUT FOUR COUNTS SHOULD HAVE BEEN DISMISSED, OR 
A NEW TRIAL GRANTED, BECAUSE THE VALUE OF THE 
PROPERTY ALLEGEDLY STOLEN IS LIMITED TO THE 
VICTIM’S INTEREST IN THE PROPERTY. 

 
A. The value of “property of another” is limited to the other’s 

interest in the property. 
 
 The State acknowledged below that, under the law, a person cannot be 

charged with stealing his own property.  The State correctly noted, however, that 

“[i]t is no defense…that the actor has an interest in the property…stolen if another 
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person also has an interest that the actor is not entitled to infringe[.]”  Utah Code § 

76-6-402(2). 

 As § 76-6-402(2) indicates on its face, the “infringement” (theft) is limited 

to the extent of the other person’s interest.  More specifically, the value of the 

property allegedly stolen is defined by, and limited to, the alleged victim’s interest.  

This rather obvious proposition has been settled in Utah for more than 70 years. 

 In State v. Parker, 104 Utah 23, 137 P.2d 626 (1943), the defendant took his 

car to a mechanic for repairs.  By law, the mechanic had a statutory lien on 

(interest in) the car to the extent of his unpaid services.  Without having paid the 

bill in full, the defendant took back his car, and was subsequently charged with 

stealing the automobile from the garage owner.  He was charged with grand 

larceny because the value of the automobile was more than $50.00. 

 The defendant argued that he could not be charged with stealing his own 

property, i.e., a car that he owned.  While agreeing with that proposition generally, 

the Supreme Court held that it does not apply to the extent that another party – in 

that case, the mechanic – has a legal interest in the property.  Id. at 631.  The 

principal opinion ordered a new trial because, among other things, the jury was not 

instructed on the nature of the garage owner’s interest in the property.  Id. at 630 
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(“Not one word in the instructions is said with reference to a bailor or bailee, to a 

lienholder’s rights, or to general or special property in a chattel….”)9 

 Through concurring opinions, a majority of the justices made clear that the 

value of the property stolen was not the value of the automobile, but only the 

amount of the mechanic’s legal interest.  Chief Justice Wolfe wrote: 

The opinion rightly states that at common law a bailor could steal his own 
chattel from a bailee.  What he stole was the special property of the bailor in 
the chattel.... By the reasoning above, when the chattel possess a legal 
attribute or property in respect to the bailee by which he can retain 
possession for recourse, such attribute is a property of the whole chattel but 
its value is as to the bailee only the amount of his indebtedness.  Mr. Justice 
McDonough has developed this matter according to the intent of the 
legislature as discerned from the gradation of degrees of larceny.  I agree 
with his conclusions in this regard.  The third question must therefore be 
answered that if the jury found only $30 owning, the offense must be 
considered a misdemeanor. 
 

Id. at 631 (Wolfe, C.J., concurring). 

 Although the adequacy of jury instructions was not raised by the parties, 

Chief Justice Wolfe concluded that “the lack of an instruction as to the amount of 

the indebtedness being the measure of grand or petty larceny may not be only an 

inadequacy but be misleading.”  Id. at 632.  “Since the first element in Instruction 

No. 5 used the phrase ‘did steal, take and carry away one automobile of the value 

of more than fifty dollars’ the jury’s mind would naturally conclude that the value 

                                                            
9 “This case illustrates the misuse of the criminal machinery of the law in 
attempting to enforce a civil obligation,” the opinion noted.  Id. at 626. 
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of the car and not the special property of the complaining witness was the measure 

of whether the offense was petty or grand larceny.”  Id. (emphasis in original). 

 Agreeing with Justice Wolfe’s conclusion, Justice McDonough offered the 

example of a mechanic who was owed $1 for material and labor on a bicycle worth 

$50.  If the bicycle’s owner stole it from the mechanic, the crime would only be a 

misdemeanor (i.e., below $50), he observed: 

We must refer the degree of the offense to the assumed injury to the 
owner.... It is true that if a thief who has no property rights therein, steals 
property worth $100 from one who has merely the possession thereof, he is 
guilty of grand larceny even though the one in possession was not even 
rightfully in possession.  However, in such case the thief deprives the true 
owner of property of value $100.  He likewise enriches himself to the same 
extent.  But we should not apply such rule so as to say that by stealing 
property of $100 in value from a lienholder, the general owner is guilty of 
grand larceny although he deprived the possessor of only $1 in value and 
enriched himself but to the same extent.  The value of the property taken, as 
such words are used in the [statute] should be held to be but $1. 
 

Id. at 633; see also id. at 634 (Wade, J., concurring) (“I agree with Mr. Justice 

McDonough that the value of the property stolen cannot exceed the amount of the 

lien which the lienholder has against it at the time of taking.”). 

 The jury was misled here in a manner similar to Parker. The specific 

“property” charged by the State as having been stolen was 12 individual checks 

written from Tivoli, LLC’s bank account.  See pp. 17-18, supra.  Nonetheless, the 

jury was instructed on the entire face value of the checks, rather than the 25 

percent interest that (at most) the Poseys had under the written Operating 
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Agreement.  Indeed, the jury received no instruction at all that the value was 

limited to the Poseys’ interest in the funds. 

 The State has the burden of proving the value of the property stolen.  State v. 

Forshee, 588 P.2d 181, 184 (Utah 1978); State v. Carter, 707 P.2d 656, 659, 662 

(Utah 1985); State v. Seymour, 49 Utah 285, 163 P. 789, 790 (1917).10  In response 

to the inconvenient interest percentages to which the alleged victims had 

themselves agreed, the State proffered two theories to justify claiming the full face 

value of the checks.  First, the State argued that the Poseys had “a contractual 

right” to receive $750,000 from Tivoli for the purchase of the property, and that 

“the 25% interest the Poseys had (12.5% each) was in Tivoli’s profits after they 

were paid the remaining $2.75 million of the purchase price due to them.  The 

Poseys were due the $2.75 million before Equity Partners received any profits 

from Tivoli.  Thus, while the money deposited into Tivoli’s account may have 

been designated for Tivoli, the Poseys maintained a complete interest in it until 

they were paid the remaining $2.75 million in full.”  (R.1447 (emphasis in 

original).) 

                                                            
10 This requirement is particularly critical “when the value alleged is close to the 
line dividing one offense from another.”  State v. Larsen, 966 P.2d 278 (Utah Ct. 
App. 1998) (vacating felony conviction where the State’s evidence was of the 
original purchase price of the stolen property rather than the value at the time of 
the theft). 
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 The State’s own argument was self-defeating:  as the State acknowledged, 

the claim to money relating to purchase of the property was “a contractual right” to 

receive the remaining purchase price – in other words, the Poseys were ordinary 

creditors of Tivoli with respect to that sale.  The State cited no authority for the 

proposition that someone who allegedly steals from an entity may be charged with 

the full amount of creditors’ unsecured claims against that entity.  Nor was the 

State’s argument supported by the theft statute, which bars even such a contention 

with respect to secured claims.  See Utah Code § 76-6-402(2) (under theft statute, 

“an interest in property for purposes of this subsection shall not include a security 

interest for the repayment of a debt or obligation.”). 

 The State tried a different tack in its closing argument, telling the jury that 

the value of the property at issue was $3.5 million.  (R.1538, p. 17:13-25.)  That 

was based on a wholly improper argument that the “property” was the 29 acres of 

land purchased by Equity Partners and assigned to Tivoli – something that was 

neither alleged in the Information nor in the Jury Instructions, which expressly 

defined the “property” stolen as the 12 checks.  (R.69-77; R. 900-951.) 

 Apart from the failure to charge the defendants with theft of real estate rather 

than the checks, the State’s new theory was baseless under the LLC Act.  Even 

when an LLC owns real property, by statute a member’s interest is personal 

property regardless of the nature of the property owned by the company.  Utah 
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Code § 48-2c-701(1).  Members have no interest in, or claim to, specific assets 

held by an LLC.  Id. § 48-2c-701(2).  The State had no basis whatsoever for 

claiming that the value of the checks charged was the value of a piece of real 

property owned by the LLC. 

 In short:  The defendants were charged with misusing an LLC’s funds by 

writing some unauthorized checks from the LLC’s bank account.  The defendants 

owned all but 25 percent of the allegedly stolen LLC funds.  As a matter of law, 

the value of the allegedly stolen property was no more than 25 percent of the 

checks at issue.  The jury should have been instructed accordingly, and reversal is 

compelled on that ground alone. 

B. Correctly applying the law, all but four counts should be 
dismissed as time barred. 

 
 As Didericksen’s trial counsel repeatedly advised the trial court, limiting the 

value of the checks to the Poseys’ 25% interest would have dropped all but four 

counts (2, 7, 8, and 24) below the felony threshold.  (See Table, p. 19, supra.)  Had 

the State amended its Information accordingly, the resulting misdemeanors would 

then have been subject to dismissal based upon the two-year statute of limitations.  

Utah Code § 76-1-302(1)(b). 

 The State bears the burden of proving that a criminal action is not barred by 

the statute of limitations.  State v. Pierce, 782 P.2d 194, 196 (Utah Ct. App. 1989).  

It would have no argument here, particularly where the Poseys brought their 
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complaints to the State well within the statute of limitations period even for 

misdemeanors.  (R.1520, p. 31:15-24.)11 

 Independent of all other issues on appeal, the court should reverse 

Didericksen’s convictions and remand with instructions to dismiss all but Counts 

2, 7, 8, and 24 as time barred. 

III. THE CONVICTIONS SHOULD BE REVERSED FOR FAILURE TO 
INSTRUCT ON THE LESSER-INCLUDED OFFENSE OF 
WRONGFUL APPROPRIATION. 

 
A. The jury should have been instructed on the lesser included offense 

of wrongful appropriation. 
 
 By statute, and as acknowledged by the State, “[w]rongful appropriation is a 

lesser included offense of theft.  See § 76-6-404.5(4), Utah Code Annotated.”  

(R.86.)  “A person commits wrongful appropriation if he obtains or exercised 

unauthorized control over the property of another, without the consent of the owner 

or legal custodian and with intent to temporarily appropriate, possess, or use the 

property or to temporarily deprive the owner or legal custodian of possession of the 

property.”  § 76-6-404.5(1). 

                                                            
11 One might surmise that this limitations problem was the driving force behind the 
State’s overcharging of the defendants.  The Poseys presented their allegations to 
the State in September 2008, well within a two-year period, but the State had not 
filed the Information until March 2011, after the limitation period for 
misdemeanors had passed.  Id. 
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 The trial court did not instruct the jury on wrongful appropriation, or include it 

as an option on the special verdict form.  This was a critical omission.  “Wrongful 

appropriation is punishable one degree lower than theft, as provided in Section 76-6-

412….”  § 76-6-404.5(3).  Not only does wrongful appropriation result in reduced 

penalties, but conviction on the lesser included offense would have resulted in 

automatic and non-appealable acquittals on the greater theft charges.  See § 76-1-

403(1) and (2).  Additionally, wrongful appropriation is not a predicate offense upon 

which a violation of the Pattern of Unlawful Activity Act can be based.  See § 76-10-

1603 (list of UPUAA predicate offenses does not include § 76-6-404.5).  

Accordingly, had the jury convicted only of wrongful appropriation, the defendants 

would been acquitted on the UPUAA claim. 

 The only difference between theft and wrongful appropriation is the length of 

time that the jury believes the defendant intended to appropriate the property.  

Compare § 76-6-404 and 76-6-404.5.  In support of its theft counts, the State argued 

to the jury that it need not find an intent to permanently deprive, that essentially it 

could convict for any intended deprivation for any period of time.  (R.1538, p. 20:2-

16 (“You are instructed that if one misappropriates and converts to his own use 

money or property belonging to another under circumstances that constitute theft, it is 

not made otherwise because the one doing so might have some intention of restoring 
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the loss sometime….  If someone commits a theft and has someone else’s property, 

whether it’s 30 months, 30 days, 30 seconds, returning it is not a defense.”)  

 Under the State’s own argument – that the jury could convict Didericksen even 

if the intended deprivation was as little as 30 days or 30 seconds – the jury could 

easily have found such deprivation “temporary,” i.e., wrongful appropriation rather 

than theft.  That is particularly true when the alleged actions extended over a 

relatively short period of time, the defendants owned at least 75 percent of Tivoli, 

and had reimbursed Tivoli for certain expenditures in the past (e.g., R.1535, p. 278-

279:23-7; R.1536, p. 179-180:9-5). 

 The trial court was obligated to instruct the jury on the lesser included offense 

of wrongful appropriation.  State v. Hansen, 734 P.2d 421, 424 (Utah 1986) 

(instruction must be given if there is any rational basis for acquitting the defendant of 

the offense charged and convicting him of the included offense); § 76-1-402(4).  

Failure to do so was reversible error on all counts. 

B. This issue should be reviewed for ineffective assistance of counsel 
and manifest injustice. 

 
 Notwithstanding the clear statutory language and the State’s acknowledgement 

that wrongful appropriation is a lesser included offense of the offense of theft, the 

defendants’ trial counsel “forwent an instruction on the lesser included offense of 

misappropriation” (R.1383); see also R.1537, p. 214 (counsel stating that they were 

“dropping” request for wrongful appropriation instruction).  Counsel also did not 
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object to a Verdict Form with theft as the jury’s only option.  (R.971 (verdict form).) 

 Trial counsel’s reason for this decision was a belief that an agreement was in 

place with the State that the trial court would interpret the Operating Agreement and 

determine the Poseys’ legal interest after the verdict.  (R.1383.)  Before the jury was 

instructed, the court was advised that the defendants and State had an agreement: 

 MR. DIUMENTI:  I think we’ve resolved it, your Honor.  Go ahead, 
Clif.  I think you can articulate the issue that we’ve agreed with [Mr. Taylor, 
the State’s counsel] about better than I can. 
 MR. THOMPSON:  Well, yes.  Counsel discussed that we are going to 
ask the Court to look into the issue of what percentage of the ownership of the 
assets under the contract, as a matter of law, is actually the Poseys’ in 
determining what the sentence should be.  [Mr. Taylor] suggested that we brief 
this in the intervening time. 
 THE COURT:  Okay.  Sure.  I’ll look at briefs if you want to do them. 
 MR. TAYLOR:  So I’ll just wait to see something from you?  And then 
I’ll just file a responding brief. 
 

(R.1538, p. 102:11-24.) 

 Accordingly, after the verdict, the defendants filed a memorandum addressing 

the value of the Poseys’ property as a matter of law, along with a motion for 

judgment notwithstanding the verdict.  (R.984.)  In response, however, the State 

argued that the court should not interpret the Operating Agreement as a matter of law.  

(R.1039.) 

 In their briefing, defense counsel stated that their discussion with the State’s 

counsel was “that the issue of what the true dollar amount of the Poseys’ property 

involved in the thefts was a matter of contract interpretation, and was a determination 
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of law and a matter for the Court, not the Jury, and that the issue would be submitted 

if the Defendants were convicted.”  (R.985; R.1125.) 

 The State denied that the statements made to the court reflected a stipulation 

that the Operating Agreement would be interpreted by the trial court as a matter of 

law; “[r]ather,” according to the State, “the State suggested that the defendants could 

reserve this issue for future briefing in the event of guilty verdicts.”  (R.1444.) 

 Defense counsel’s interpretation of the agreement seems more consistent with 

the actual statement in court.  At the very least, an attorney could reasonably infer 

agreement from the State’s response to counsel’s characterization.  Regardless, what 

is clear is that either:  1) Didericksen’s trial counsel reasonably believed there was a 

stipulation with the State on which he relied in foregoing the instruction, and on 

which the State later reneged, or 2) Didericksen’s trial counsel unreasonably believed 

there was a stipulation with the State.  Either way, a new trial is required, either to 

remedy a manifest injustice or to remedy ineffective assistance of counsel. 

 This Court has provided guidance on when the failure to request a lesser-

included offense instruction constitutes ineffective assistance of counsel.  “The 

benchmark for judging any claim of ineffectiveness must be whether counsel's 

conduct so undermined the proper functioning of the adversarial process that the trial 

cannot be relied on as having produced a just result.”  State v. Ross, 951 P.2d 236, 

246 (Utah Ct. App. 1997) (citation omitted).  To establish such a failure, the 
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defendant must show that “counsel's representation fell below an objective standard 

of reasonableness,” and that “counsel's errors were so serious as to deprive the 

defendant of a fair trial… whose result is reliable.” Id. 

 If Didericksen’s trial counsel waived a lesser included offense instruction due 

to an unreasonable belief that a stipulation existed with the State, that unreasonable 

action – by definition – fell below an objective standard of reasonable professional 

judgment.  It would mean that counsel gave up an important right, one that could 

have produced lower sentences and eliminated the most serious felony count 

(UPUAA), for literally no reason, no conceivable benefit to the defendant. 

 Alternatively, if the exchange in court did reflect a stipulation, or could 

reasonably have been interpreted as a stipulation by counsel, upon which the State 

later reneged, then the Court’s review of this issue is necessary to prevent manifest 

injustice. 

IV. THE UPUAA COUNT SHOULD BE DISMISSED AS A MATTER OF 
LAW, OR THE CONVICTION REVERSED FOR FAILURE TO 
GIVE A COMPLETE ELEMENTS INSTRUCTION, AND BECAUSE 
WRONGFUL APPROPRIATION IS NOT A PREDICATE OFFENSE. 

 
A. The trial court did not instruct the jury on all the required 

elements of UPUAA. 
 
 Under the Sixth Amendment, “a defendant has the right to have a jury 

determine, beyond a reasonable doubt, whether the defendant is guilty of every 

element of the crime charged.”  State v. Duran, 2011 UT App 254, ¶ 16, 262 P.3d 
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468.  In this case, the State charged Didericksen with one count of violating the 

Utah Pattern of Unlawful Activity Act, § 76-10-1603.  (See R.77-78.) 

 Among the statutory elements of UPUAA is the existence of a “pattern of 

unlawful activity.”  Utah Code § 76-10-1603.  The State submitted a proposed jury 

instruction on that element, to which Didericksen’s trial counsel did not object: 

 “Pattern of Unlawful Activity” means engaging in conduct which 
constitutes the commission of at least three episodes of unlawful activity, 
which episodes are not isolated, but have the same or similar purposes, 
results, participants, victims, or methods of commission, or otherwise are 
interrelated by distinguishing characteristics.  Taken together, the episodes 
shall demonstrate continuing unlawful conduct and be related either to each 
other or to the enterprise.  The most recent act constituting part of a pattern 
of unlawful activity as defined shall have occurred within 5 years of the 
commission of the next preceeding [sic] act alleged as part of the pattern. 

 
(R.496, ¶ 2.)  While this instruction is a quote from part of the Act (§ 76-10-

1602(2)), it fails to require the jury to find a required element of a pattern under 

UPUAA, i.e., that the required predicate acts occurred over a “substantial period of 

time.”  See Hill v. Estate of Allred, 2009 UT 28, ¶ 39, 216 P.3d 929.  As such, the 

instruction constitutes reversible error as a matter of law. 

 The reference to “continuing unlawful conduct” was added to the statutory 

definition of “pattern” shortly after the United States Supreme Court’s 

interpretation of federal RICO in Sedima, S.P.R.L. v. Imrex Co., 473 U.S. 479, 496 

n.14, 105 S.Ct. 3275, 87 L.Ed.2d 346 (1985).  Accordingly, the Utah Supreme 

Court has said, “it makes sense to use the Supreme Court’s clarification of that 
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phrase as the test for whether there is a pattern of unlawful activity.”  Hill, 2009 

UT 28, ¶ 38. 

 That clarification, the court noted, came in H. J. Inc. v. Northwestern Bell 

Telephone Co., 492 U.S. 229, 109 S.Ct. 2893, 106 L.Ed.2d 195 (1989).  In H.J., 

the U. S. Supreme Court rejected a contention that multiple schemes were required 

to establish a pattern.  The court held, however, that continuity must be shown.  

With respect to closed continuity (when the alleged activities have ended prior to 

charges being filed), “[c]ontinuity may be demonstrated ‘over a closed period by 

proving a series of related predicates extending over a substantial period of time[.]”  

Id., 492 U.S. at 241-242, 109 S.Ct. at 2901. 

 Adopting a similar interpretation of UPUAA’s pattern requirement, the Utah 

Supreme Court held in Hill that “[t]he proper test for determining whether there 

was a pattern of unlawful activity, is whether there was ‘a series of related 

predicates extending over a substantial period of time’ or a demonstrated threat of 

continuing unlawful activity and not whether there were multiple schemes.”  2009 

UT 28, ¶ 41. 

 The State’s instruction given by the trial court omitted the key requirement 

that the related predicates extend over a “substantial period of time.”  That 

omission is material and highly prejudicial because, as noted above, the checks for 

which the jury found theft extended over less than four months (December 21, 
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2007, to April 11, 2008), with one small outlier in September 2008.  See p. 19, 

supra. 

 The Utah Supreme Court has not had occasion to decide what constitutes a 

“substantial period of time” under Hill.  However, the court looked to federal law 

in interpreting Utah’s UPUAA, which was patterned after federal RICO and has 

been amended by the statute legislature to incorporate federal RICO rulings.  See 

Hill, 2009 UT 28, ¶¶ 37-40.  Accordingly, it is appropriate to again seek federal 

guidance on this issue. 

 Federal courts “overwhelmingly” hold that a period of less than one year is 

insufficient – as a matter of law – to constitute a “substantial period of time” under 

RICO.  E.g., Jackson v. BellSouthTelecomms., 372 F.3d 1250, 1266 (11th Cir. 

2004) (“The substantial period of time requirement for establishing closed-ended 

continuity cannot be met with allegations of schemes lasting less than a year.”) 

(string citing cases); Menasco v. Wasserman, 886 F.2d 681, 684 (4th Cir.1989) 

(finding no continuity when predicate acts with a single goal occurred over a one-

year period); Vemco, Inc. v. Camardella, 23 F.3d 129, 134 (6th Cir.1994) (17 

month period insufficient to show continuity); J.D. Marshall Int'l, Inc. v. Redstart, 

Inc., 935 F.2d 815, 821 (7th CiR.1991) (13 months is not a substantial period of 

time under RICO); Wisdom v. First Midwest Bank of Poplar Bluff, 167 F.3d 402, 

407 (8th Cir.1999) (10-month period is “too  short” to constitute substantial period 
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for purposes of closed-ended continuity); Religious Tech. Ctr. v. Wollersheim, 971 

F.2d 364, 366-67 (9th Cir.1992) ("We have found no case in which a court [of 

appeals] has held the [continuity] requirement to be satisfied by a pattern of 

activity lasting less than a year."); Efron v. Embassy Suites (P. R.), Inc., 223 F.3d 

12, 20 (1st Cir. 2000) (no closed-ended continuity where predicate acts occurred 

over 21-month period); Hughes v. Consol Pennsylvania Coal Co., 945 F.2d 594, 

611 (3rd Cir.1991) (12 months “is not a substantial period of time” under RICO). 

 In the influential Second Circuit, the threshold is two years.  First Capital 

Asset Mgmt., Inc. v. Satinwood, Inc., 385 F.3d 159, 181 (2nd Cir. 2004) (“[T]his 

Court has never found a closed-ended pattern where the predicate acts spanned 

fewer than two years.”); see also GICC Capital Corp. v. Tech. Fin. Group, Inc., 67 

F.3d 463, 467-68 (2d Cir.1995) (finding that courts of appeals have consistently 

considered eleven months to be insufficiently “substantial”). 

 In this case, 11 of the 12 checks were written during a single three-and-one-

half month period, plainly not a “substantial period of time”.  Even if the small 

September 2008 check were thrown in (which would be inconsistent with the 

continuity concept itself), that would bring the maximum period to less than nine 

months, again insufficient as a matter of law. 

 Under the State’s own Amended Information and under the jury’s verdict, 

the UPUAA claim should have been dismissed.  At a minimum, the jury should 
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have been instructed on the required element of a “substantial period of time.”  

Either way, Didericksen’s UPUAA conviction constitutes reversible error. 

B. Because wrongful appropriation is not a predicate act under 
UPUAA, reversal under Point III requires reversal of the UPUAA 
conviction. 

 
 UPUAA can be violated only by, among other things, commission of 

specified predicate acts.  See § 76-10-1603.  As noted, wrongful appropriation is 

not one of those.  Hence, if Didericksen’s convictions are reversed to address 

wrongful appropriation, the UPUAA conviction must also be reversed. 

C. Review of this issue is warranted due to ineffective assistance of 
counsel, plain error, and to prevent manifest injustice. 

 
 Didericksen’s trial counsel did not seek dismissal of the UPUAA claim, or 

request a jury instruction as to the substantial period of time requirement.  

Knowledge of the law is a basic prerequisite to providing competent legal 

assistance.  An attorney who does not investigate clearly relevant law has failed to 

provide effective assistance.  See, e.g., State v. Crosby, 927 P.2d 638, 645-46 (Utah 

1996) (holding failure to request consolidation of theft counts was ineffective 

assistance because existing case law supported consolidation). 

 The Utah Supreme Court was not presented with this specific issue in Hill 

(the acts there occurred over a five-year period), and has not been presented with 

the issue since.  However, the facial insufficiency of a four-month period – or even 

nine, if the September 2008 check is included – is demonstrated by the 
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“overwhelming weight of case authority.”  Jackson, supra, at 1267.  The failure to 

research this readily available and extensive case law, and to seek dismissal of the 

UPUAA count thereunder, was ineffective assistance. 

 The error was compounded by not seeking a complete elements instruction.  

The Utah Supreme Court clearly and unambiguously adopted the “substantial 

period of time” requirement for a UPUAA pattern more than four years before 

Didericksen’s trial.  The failure to request an instruction on this express element 

was ineffective assistance of counsel, and the court’s failure to give an instruction 

expressly required by Utah Supreme Court precedent constitutes plain error.  

Allowing Didericksen’s UPUAA conviction to stand in the face of case law 

universally holding otherwise would also result in manifest injustice. 

V. THE TRIAL COURT ERRED IN ITS RESTITUTION AWARD. 

A. The court was required to take into account compensation 
previously received by the victims. 

 
 As noted above, in November 2008, the Poseys entered into a Settlement 

Agreement and Release with Equity Partners, Didericksen and Bruun.  Pursuant to 

the settlement and release, Equity Partners signed over the 29 acres in Saratoga 

Springs to the Poseys, along with a payment from UDOT, and the Poseys paid 

Equity Partners $25,000.00.  The Poseys accepted this as compensation in full for 
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each specific check that they were questioning.  See p. 20, supra, and Add. Exh. 

F.12 

 The trial court erred in refusing to take into account this prior compensation 

received by the victims when determining complete and court-ordered restitution.  

See State v. Corbitt, 2003 UT App 417, ¶ 12 n.3, 82 P.3d 211 (trial court was 

obligated to factor in insurance payments received by the victim when determining 

the amount of restitution); see also State v. Miller, 2007 UT App 332, ¶ 7, 170 P.3d 

1141 (rejecting State’s argument that “limitations on civil damage awards, such as 

those imposed by the no-fault insurance statutes, should not rigidly limit restitution 

awards in criminal cases.”); State v. Robinson, 860 P.2d 979, 981-982 (Utah Ct. 

App. 1993) (disagreeing with the State’s argument that a court “may order 

restitution without regard to potential civil affirmative defenses,” but finding that a 

release signed by victim was invalid because she had previously assigned her 

claims to the Crime Victims’ Reparations Trust Fund); State v. Stayer, 706 P.2d 

611, 612-613 (Utah 1985) (noting that discharge in bankruptcy would be a defense 

to some restitution claims). 

 The rehabilitative purposes of restitution do not mean that victims are 

entitled to double recovery.  A trial court must take into account any compensation 

                                                            
12 By statute, restitution is limited to damages caused by the offenses for which the 
defendant was convicted, i.e., the 12 checks.  See State v. Watson, 1999 UT App 
273, ¶ 5, 987 P.2d 1289. 



55 

that the victim has already received toward his or her alleged damages, in this case 

the retitled property and UDOT payment.  The trial court’s refusal to do so was 

reversible error.   

B. Restitution cannot be awarded for any convictions that are 
reversed. 

 
 To the extent that any of the convictions against Didericksen are reversed as 

urged above, the portion of the restitution award associated with those counts must 

also be reversed.  

VI. THE CUMULATIVE ERRORS REQUIRE REVERSAL. 

 As explained above, each error discussed above was material and 

prejudicial.  In addition, “the cumulative effect of the several errors undermines [] 

confidence… that a fair trial was had.”  State v. Kohl, 2000 UT 35, ¶ 25, 999 P.2d 

7 (ellipse in original).  LLC law and an operating agreement expressly addressing 

Didericksen’s authority were not interpreted, nor was the jury correctly instructed.  

Didericksen was incorrectly charged, and the jury incorrectly instructed (or not 

instructed), regarding value and the effect of the Poseys’ limited interest in the 

LLC.  The jury was also not instructed on a critical lesser included offense, nor on 

a threshold element of UPUAA.  The errors described above eliminate any 

perception that this trial was fair. 
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CONCLUSION 

 Based upon the foregoing, Appellant Didericksen respectfully requests the 

Court reverse the judgment, and remand with instructions to dismiss all counts 

under Point I.  Alternatively, the case should be remanded with instructions to 

dismiss all counts under Points II and III except counts 2, 7, 8, and 24, which 

should be remanded for a new trial, and the UPUAA count should be dismissed as 

discussed in Point IV.  The restitution award should concomitantly be reversed, 

and for the additional reasons stated in Point V. 

 DATED this 13th day of May, 2015. 
 
      CHRISTENSEN & JENSEN, P.C. 
 
 
      /s/  Karra J. Porter     
      Karra J. Porter 
      Attorneys for Appellant 
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Opinion


[*131] [***1] ALDRICH, District Judge. The
plaintiff filed this action in the district court
alleging violations of 18 U.S.C. § 1962(a) & (c)
(RICO); conspiracy to commit fraud; and common
law fraud. The defendants moved to dismiss the
[***2] complaint under Fed. R. Civ. P. 12(b)(6).


The district court referred the motion to dismiss to
the magistrate judge, for preparation of a report
and recommendation. The district court
subsequently adopted in its entirety the report and
recommendation of the magistrate judge, and
dismissed the counts under § 1962(a) & (c), and
the count for conspiracy to defraud, for the failure
to state a claim. The district court dismissed
without prejudice the pendent state law fraud
claim.


Plaintiff-appellant Vemco appeals the dismissal of
Counts I and II, the claims under § 1962(a) & (c).
Vemco does not appeal the dismissal of the
conspiracy claim. [**2] We affirm the judgment
of the district court.


I.


The allegations of Vemco’s amended complaint,
which we accept as true for the purposes of a
motion to dismiss under Rule 12(b)(6), see Scheuer
v. Rhodes, 416 U.S. 232, 235-37, 40 L. Ed. 2d 90,
94 S. Ct. 1683 (1974), are as follows.


Plaintiff-appellant Vemco, Inc. is a Michigan
Corporation which manufactures and paints plastic


* The Honorable Ann Aldrich, United States District Judge for the Northern District of Ohio, sitting by designation.
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automotive trim parts. In 1987, Vemco desired to
build a new manufacturing facility which would
include a ″paint finishing system.″ On November
15, 1987, Vemco contracted with
defendant-appellee Flakt, Inc., a Delaware
corporation, to have Flakt build the paint finishing
system for $ 15 million. At the time of the
contract, defendant-appellee John Camardella was
president of the division of Flakt which entered
into the contract with Vemco; defendant-appellee
Thomas Mark was the director of finance and
business development of the division; and
defendant-appellee Richard Aquino was vice
president of sales for the division.


Vemco alleges that when negotiating the contract,
Flakt knowingly misrepresented that it could build
a system which would meet the specified [**3]
system performance requirements for a total cost
of $ 15 million dollars. Flakt guaranteed the
system would be fully operational by [***3]
September, 1989. In December, 1987, Flakt also
communicated by letter its allegedly fraudulent $
15 million estimate to Vemco’s lenders, inducing
those lenders to fund the purchase price of the
[*132] equipment and services Vemco bought


from Flakt.


Various disputes arose over the project beginning
in January, 1988. Flakt demanded that Vemco pay
certain OCR charges, which Vemco believed Flakt
was obligated to pay under the contract. Vemco
was also dissatisfied with the progress of Flakt’s
work. In May, 1988, Flakt demanded payment of
$ 2.8 million. Vemco alleges that it made that
payment in reliance on Flakt’s misrepresentations
about how close the project was to completion. In
July, 1988, Flakt demanded payment of an
additional $ 4 million, and threatened litigation
against Vemco and Vemco’s lenders if the money
was not paid.


Beginning in July, 1988, Flakt sent Vemco
quarterly billing statements demanding that Vemco
pay Flakt $ 6 million plus interest. In August,


1988, Flakt left the worksite and took with it the
specifications for the project’s electrical system,
[**4] which made it impossible for Vemco to


complete the project without great additional
expense. Litigation began soon afterward. In
September, 1988, the district court (in a separate
action from this case) ordered Flakt to produce the
plans to Vemco. Flakt failed to comply with the
district court’s order until July, 1991, when Flakt
finally produced the documents. In December,
1988, Flakt allegedly threatened that it would run
Vemco out of business if Vemco did not pay the
money.


Vemco filed this RICO action in June, 1991.


II.


HN1 This Court reviews de novo the district
court’s dismissal of the amended complaint under
Rule 12(b)(6). Dugan v. Brooks, 818 F.2d 513,
516 (6th Cir. 1987). The complaint should not be
dismissed under Rule 12(b)(6) unless it appears
without a doubt that the plaintiff can prove no set
of facts in support of his claim which would
entitle him to [***4] relief. Conley v. Gibson, 355
U.S. 41, 78 S. Ct. 99, 2 L. Ed. 2d 80 (1957).


Vemco argues on appeal (1) that the district court
erred in finding that Vemco had not sufficiently
alleged an ″investment injury″ to state a claim
under [**5] § 1962(a) of RICO; and (2) that the
district court erred in finding that Vemco had not
alleged acts of sufficient ″continuity″ to constitute
a pattern of racketeering activity under § 1962(c)
of RICO.


A. Dismissal of Count I: § 1962(a)


HN2 Section 1962(a) of RICO provides in
part:


It shall be unlawful for any person who has
received any income derived, directly or
indirectly, from a pattern of racketeering
activity . . . to use or invest, directly or
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indirectly, any part of such income, in
acquisition of any interest in, or the
establishment or operation of, any enterprise
which is engaged in, or the activities of which
affect, interstate or foreign commerce.


18 U.S.C. § 1962(a).


This Court has held that HN3 in order to state a
claim under § 1962(a), a plaintiff must plead a
specific injury to the plaintiff caused by the
investment of income into the racketeering
enterprise, distinct from any injuries caused by
the predicate acts of racketeering. Craighead v.
E.F. Hutton & Co., Inc., 899 F.2d 485, 494 (6th
Cir. 1990) (dismissing § 1962(a) claim when
plaintiffs alleged ″only injuries traceable to the
[**6] alleged predicate acts″). This Circuit’s


pleading requirement of a so-called ″investment
injury″ is consistent with the holdings in all but
one of the circuits which have addressed the
question. See Ouaknine v. MacFarlane, 897 F.2d
75, 82 (2d Cir. 1990); Glessner v. Kenny, 952 F.2d
702, 708-10 (3d Cir. 1991); Parker & Parsley
Petroleum v. Dresser Indus., 972 F.2d 580, 584
(5th Cir. 1992); Nugget Hydroelec. L.P. v. Pacific
Gas & Elec. Co., 981 F.2d 429, 437-38 (9th Cir.
1992), cert. [***5] denied, 124 L. Ed. 2d 247, 113
S. Ct. 2336 (1993); Grider v. Texas Oil & Gas
Corp., 868 F.2d 1147 (10th Cir.), cert. denied, 493
U.S. 820, 110 S. Ct. 76, 107 L. Ed. 2d 43 (1989);
Danielsen v. Burnside-Ott Training Ctr., 291 U.S.
App. D.C. 303, 941 F.2d 1220, 1239-40 (D.C. Cir.
1991); but see Busby v. Crown Supply, Inc., 896
F.2d 833, 836-40 (4th Cir. 1990).


Here, Vemco [**7] did allege reinvestment of
racketeering proceeds:


[*133] [Defendants] received income derived
directly . . . and . . . indirectly in the form of
wages and, possibly other means, . . . from a
pattern of racketeering activity as detailed
above.


Upon information and belief this income was
used, directly or indirectly, in the operation of
the enterprise [described above].


Amended Complaint PP 72-73. Nowhere in the
amended complaint, however, did Vemco allege
an injury stemming from the investment, distinct
from injuries stemming from predicate acts. In
fact, in a section of the amended complaint
entitled ″Injuries to Plaintiff,″ Vemco specifically
alleged only a list of damages it suffered ″as a
result of the Predicate Acts herein alleged which
were part of a pattern of racketeering activity . . .
.″ Amended Complaint P68. Such allegations do
not meet this Circuit’s requirement of a distinct
″investment injury.″
Vemco’s reliance on this Court’s opinion in
Newmyer v. Philatelic Leasing, Ltd., 888 F.2d 385
(6th Cir. 1989), is misplaced. In Newmyer, this
Court held that a district court had improperly
dismissed for lack of an investment injury [**8] a
§ 1962(a) claim involving an investment plan.
The district court had reasoned that the plaintiffs
could not be injured by what the defendants did
with the plaintiffs’ money after they gave it up.
We disagreed, noting that the Newmyer plaintiffs
could have been injured by the investment itself if
the investment plan into which they put their
money (i.e., the enterprise) was itself funded with
monies from prior racketeering against prior
victims. This Court thus reversed the dismissal of
the complaint, since an [***6] injury resulting
from the investment of racketeering proceeds
itself was possible.


Newmyer is distinguishable from the case at hand.
Unlike the plaintiffs in Newmyer, Vemco does not
allege that Flakt itself was built with racketeering
proceeds amassed from others prior to Vemco’s
association with Flakt. Such an allegation would
make Vemco’s claim against Flakt analogous to
that against the investment plan in Newmyer.
Rather, Vemco alleges that the income Flakt
derived from its racketeering against Vemco was
subsequently used to operate the enterprise. Vemco
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never alleges that the reinvestment into the
enterprise resulted in an injury separate [**9]
from the ″predicate acts″ injuries.


The district court properly concluded that Vemco
failed to plead an investment injury to state a
claim under § 1962(a). Therefore, we affirm the
district court’s dismissal of Count I of the amended
complaint.


B. Dismissal of Count II: § 1962(c)


HN4 Section 1962(c) of RICO provides in
part:


It shall be unlawful for any person employed
by or associated with any enterprise engaged
in, or the activities of which affect, interstate
or foreign commerce, to conduct or participate,
directly or indirectly, in the conduct of such
enterprise’s affairs through a pattern of
racketeering activity or collection of an
unlawful debt.


18 U.S.C. § 1962(c).


HN5 A plaintiff thus must plead sufficient facts to
establish the existence of a ″pattern″ of
racketeering activity. See Sedima S.P.R.L. v. Imrex
Corp., 473 U.S. 479, 496, 105 S. Ct. 3275, 3285,
87 L. Ed. 2d 346 (1985). A pattern requires at least
two ″predicate acts″ of racketeering activity within
ten years of each other. H.J., Inc. v. Northwestern
Bell Telephone Co., 492 U.S. 229, 237-38, 109 S.
Ct. 2893, 2900, 106 L. Ed. 2d 195 (1989). [**10]
A pattern is not automatically established,
however, by a [***7] large number of unrelated
acts; the acts must be ordered and arranged so as
to exhibit ″relatedness″ and ″continuity.″ Id., 492
U.S. at 238, 109 S. Ct. at 2900.


″Relatedness,″ that is, a relationship between or
among the alleged predicate acts, is satisfied if the
acts have ″the same or similar purposes, results,
participants, victims, or methods of commission,
or are otherwise interrelated by distinguishing


characteristics and are not isolated events.″ Vild v.
Visconsi, 956 F.2d 560, 566 (6th Cir.), cert.
denied, 121 L. Ed. 2d 59, 113 S. Ct. 99 (1992).


The requirement of ″continuity,″ or a threat of
continuing criminal activity, ensures that RICO is
limited to addressing Congress’s [*134] primary
concern in enacting the statute, i.e. long-term
criminal conduct. See H.J., Inc., 492 U.S. at
241-42, 109 S. Ct. at 2902. The Supreme Court
has described HN6 continuity as either
″closed-ended,″ referring to a closed period of
repeated conduct extending [**11] over a
substantial period of time, or ″open-ended,″
referring to past conduct ″which by its nature
projects into the future with a threat of repetition.″
Id. When a lawsuit is brought before the plaintiff
can show activity over a long period of time, the
crucial showing is ″whether the threat of continuity
is demonstrated.″ Id. (emphasis in original).


The existence of only one scheme to defraud does
not automatically preclude the finding of a pattern.
H.J., Inc., 492 U.S. at 240-41, 109 S. Ct. at 2901.
However, the number of schemes is relevant to
the inquiry. We agree with the Seventh Circuit
that while ″a single scheme cannot preclude the
finding of a RICO pattern, we do believe it is
significant when combined with other relevant
factors in showing a lack of required ’continuity.’″
U.S. Textiles, Inc. v. Anheuser Busch Cos., Inc.,
911 F.2d 1261, 1269 (7th Cir. 1990).


The district court found that Vemco did plead acts
of sufficient ″relatedness″ to constitute a pattern.
The court concluded, however, that the alleged
conduct by Flakt did not demonstrate a sufficient
threat of continuing [**12] racketeering activity
to establish the required ″continuity.″ [***8] The
court thus dismissed the § 1962(c) claim for a
failure to plead a pattern of racketeering activity.


Vemco argues that Flakt committed predicate acts
of ″fraud, extortion, and obstruction of justice
spanning more than four years from May 1987
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through at least July 1991.″ The district court
correctly concluded, however, that not all of the
events alleged by Vemco qualify as predicate acts
under RICO. Flakt’s conduct in sending out
billing notices from 1991 through 1992 pursuant
to an allegedly fraudulent contract cannot be cited
by plaintiffs to extend the duration of the
fraudulent scheme. See Kehr Packages, Inc. v.
Fidelcor, Inc., 926 F.2d 1406, 1418 (3d Cir.), cert.
denied, 501 U.S. 1222, 115 L. Ed. 2d 1007, 111 S.
Ct. 2839 (1991); Feinstein v. RTC, 942 F.2d 34,
36 (1st Cir. 1991). HN7 A threat of litigation if a
party fails to fulfill even a fraudulent contract,
moreover, does not constitute extortion. American
Nursing Care of Toledo, Inc. v. Leisure, 609 F.
Supp. 419, 430 (N.D. Ohio 1984); see [**13]
United States v. Enmons, 410 U.S. 396, 400, 93 S.
Ct. 1007, 1010, 35 L. Ed. 2d 379 (1973). Finally,
actions taken years later by a party to avoid a
court judgment on RICO predicate acts, such as
Flakt’s alleged refusal to turn over the blueprints
which the district court ordered Flakt to produce,
have been held to be too unrelated and distinct to
be part of a pattern along with the earlier predicate
acts. Apparel Art Int’l, Inc. v. Jacobson, 967 F.2d
720, 724 (1st Cir. 1992).


When these acts are disregarded, the alleged
predicate acts span a time period only from July,
1987, when the fraudulent contract was negotiated,
through December, 1988, when Flakt allegedly
threatened it would ″run Vemco out of business″


unless Vemco paid Flakt millions of dollars -- a
total of seventeen months. In addition, when the
obstruction of justice allegation is disregarded,
Vemco is left with allegations of fraud (in
negotiating the contract; making representations
to lenders; and reporting the status of the work)
and one allegation of extortion (in threatening to
run Vemco out of business). There is also only
[**14] one victim.


[***9] We agree with the district court that the
acts alleged are insufficient to show the
″continuity″ required for a pattern. Vemco has


alleged a single fraudulent scheme by Flakt to
misrepresent a guaranteed price in a building
contract, and later to extort a higher price from
Vemco. The total scheme, from the time of
contract negotiations until the last threat alleged,
lasted only seventeen months. The goal of the
″single criminal episode,″ as the district court
accurately characterized it, was to get Vemco to
pay the cost of one paint system. There is no
allegation that Flakt had any association with
Vemco other than the allegedly fraudulent paint
finishing system contract.


We find the fraudulent scheme at issue here
similar to that in Thompson v. Paasche, 950 F.2d
306 (6th Cir. 1991). In Thompson, this Court
found that a single scheme involving the fraudulent
sale of nineteen lots of land did not have the
requisite ″continuity″ to state a claim under RICO.
We stated:


[*135] Paasche’s fraudulent scheme was an
inherently short-term affair. He had nineteen
lots to sell. Once he had sold all of the lots, the
scheme was over. It had to be, [**15] he had
no more land to sell. Thus, his scheme was, by
its very nature, insufficiently protracted to
qualify as a RICO violation.


Id. at 311. Here, Flakt has fewer victims than the
defendant in Thompson. Flakt’s instrumentality is
not a finite piece of land, but rather a single
construction job. There are no facts pleaded
suggesting anything but that once Flakt received
the money it was requesting in the billing
statements, its scheme would be over, and it
would end its association with Vemco. Moreover,
there is no allegation that Flakt engaged in similar
practices on other contracts involving other parties.
As in Thompson, ″there is no indication of any
continuing opportunity or scheme″ to extort
additional monies from Vemco or anyone else, on
this or other contracts. See id.


Vemco urges us to adopt instead the conclusion of
the Second Circuit in a case similar on its facts,
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Procter & [***10] Gamble v. Big Apple Indus.
Bldgs., Inc., 879 F.2d 10 (2d Cir. 1990). The
Procter & Gamble plaintiff alleged predicate acts
of fraud lasting over two years, surrounding the
construction and leasing of a studio complex,
including [**16] fraudulently inducing the plaintiff
to enter a lease for the project, inducing plaintiffs
to guarantee financing for the project, diverting
escrow funds, and fraudulently collecting ″interim
rents″ for delays caused by the defendants. The
court concluded that the plaintiff had alleged ″five
separate schemes″ relating to the single
construction project and single victim, and found
that the plaintiff had satisfied the continuity
requirement.


We decline to adopt the reasoning of the Second
Circuit in Procter & Gamble. We do not find that
a defendant who engages in several different
forms of fraud for a single purpose, to defraud a
single victim through activities surrounding one
construction project, without more, has engaged
in more than one criminal scheme. Moreover, we
find the Second Circuit’s definition of continuity
as meaning ″that separate events occur over time
and perhaps threaten to recur,″ 879 F.2d at 17,
overinclusive in light of the Supreme Court’s
subsequent discussion in H.J. Inc.. As the Court
noted in H.J. Inc., ″predicate acts extending over


a few weeks or months and threatening no future
criminal conduct do not satisfy [the continuity]
[**17] requirement . . . .″ 492 U.S. at 242, 109 S.


Ct. at 2902. The allegations in Vemco’s complaint
simply do not meet H.J. Inc.’s continuity standard.


Vemco has failed to establish either ″closed-ended
continuity,″ a closed period of repeated conduct
over a substantial period of time, or ″open-ended
continuity,″ conduct projecting into the future
with a threat of repetition. We cannot conclude
that Flakt’s alleged actions here, involving a
single victim and a single scheme for a single
purpose over seventeen months, constitute the
type of ″long-term criminal conduct″ Congress
sought to prohibit with RICO. See H.J. Inc., 492
U.S. at 241-42, 109 S. Ct. at 2902. The district
court’s dismissal of the § 1962(c) claim for a
failure to plead facts establishing the [***11]
requisite ″pattern″ of racketeering activity under
RICO was thus proper.


III.


For the foregoing reasons, the dismissal of Counts
I and II of the plaintiff’s amended complaint is
AFFIRMED.
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Opinion by: HANSEN


Opinion


[*405] HANSEN, Circuit Judge.


Robert and Nancy Wisdom (the Wisdoms) brought
this Racketeer Influenced and Corrupt
Organizations Act (RICO) claim against First
Midwest Bank and three of its officers. They also
asserted federal law claims for violation of the
Truth In Lending Act, mail fraud, wire fraud,
extortion, and pendent state law claims of common
law fraud and deceit. The district court dismissed
the claims for failure [**2] to state a claim upon
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which relief could be granted, from which the
Wisdoms now appeal. We affirm in part, vacate in
part, and remand to the district court for further
proceedings.


I.


HN1 In reviewing a motion to dismiss for failure
to state a claim, we view the facts in the light most
favorable to the claimant, taking the facts as found
in the complaint as true. See Duffy v. Landberg,
133 F.3d 1120, 1122 (8th Cir.), cert. denied, 142
L. Ed. 2d 49, 119 S. Ct. 62 (1998). In May 1989,
the Wisdoms borrowed $ 283,000 (Loan I) from
First Midwest Bank to purchase Robert R. Wisdom
Oil Co., Inc., using the proceeds to pay off the
company’s creditors. The loan was contingent on
them also taking another $ 120,000 loan (Loan II),
which they were unaware of until closing, on
property foreclosed by a related bank, Carter
County Bank. The Wisdoms allege it was too late
to back out of Loan I because representatives of
the creditors to be paid off were present at the
closing.


Defendant Jerry McLane is principal owner and
president of First Midwest Bank and principal
owner of Carter County Bank. Defendant Joey
McLane was also president of First Midwest Bank
[**3] at some time and dealt with the Wisdoms


concerning their loans. Plaintiffs defaulted on
Loan I in May 1991, and entered into a settlement
agreement for $ 257,825 with defendant Jerry
Dorton, a vice-president of First Midwest Bank.
Portions of the payments meant for the Loan I
settlement were credited to Loan II between May
1991 and January 1992.


In March 1992, when the Wisdoms sought to pay
off the then balance of Loan I of $ 1,473, Dorton
strongly suggested that they leave the loan on the
books to make it harder for other creditors to
attach the property securing the loan. In July,


Dorton mailed a letter to the Wisdoms’ attorney,
indicating that both notes could be released for $
15,000. In August 1992, the bank mailed a notice
of default, stating a balance due on Loan I of $
51,375, and threatened foreclosure. Plaintiffs paid
an additional $ 28,000 between September and
December 1992 and arranged for their associate to
assume the then $ 26,000 balance of Loan I.
Because Loan II was still outstanding, defendants
refused to release any collateral securing Loan II.
Much of the collateral was subsequently stolen
and vandalized.


The Wisdoms filed a pro se complaint alleging
that [**4] the defendants participated in a pattern
of racketeering activity in violation of 18 U.S.C. §
1962(c) & (d) (1996), by committing various acts
of mail fraud, wire fraud, extortion, and Truth In
Lending violations in connection with the
collection of the two loans. The Wisdoms also
alleged that the defendants violated the Truth In
Lending Act, 15 U.S.C. §§ 1601-67f (1996). 1 The
district court read the complaint as alleging implied
rights of action under 18 U.S.C. § 1341 (1996)
(mail fraud), 18 U.S.C. § 1343 (1996) (wire
fraud), and 18 U.S.C. § 1951 (1996) (extortion).
Finally, the Wisdoms brought pendent state claims
against the defendants based on common law
fraud and deceit. The defendants filed a motion to
dismiss the complaint for failure to state a claim
upon which relief could be granted. See Fed. R.
Civ. P. 12(b)(6). The Wisdoms filed a traverse to
the motion to dismiss, requesting that the court
allow them to amend their complaint if it was
indeed defective. The district court dismissed the
complaint in its entirety, without addressing the
Wisdoms’ [**5] argument that they should be
allowed to amend their complaint. This appeal
followed.


[*406] II.


HN2 We review the dismissal of a complaint for
failure to state a claim upon which relief could be


1 The Wisdoms concede that their complaint failed to state a claim under the Truth In Lending Act because the transaction involved
a commercial loan to which Truth In Lending does not apply. See 15 U.S.C. § 1603(1).
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granted de novo, affirming the district court if
there is no provable set of facts that would entitle
the plaintiff to the requested relief. See WMX
Tech., Inc. v. Gasconade County, Mo., 105 F.3d
1195, 1198 (8th Cir. 1997). In so doing, we
construe the complaint liberally, taking all factual
allegations as true. Id. HN3 It is well settled that
″we may affirm the district court’s judgment on
any basis supported by the record.″ Stevens v.
Redwing, 146 F.3d 538, 543 (8th Cir. 1998)
(internal quotations and citations omitted).


A. [**6] RICO Claim


HN4 Section 1962(c) of the RICO Act makes it
″unlawful for any person employed by or
associated with any enterprise engaged in . . .
interstate . . . commerce, to conduct or participate,
directly or indirectly, in the conduct of such
enterprise’s affairs through a pattern of
racketeering activity.″ Subsection (d) criminalizes
a conspiracy to violate one of the other subsections
of § 1962. Section 1964(c) allows a private party,
who has been injured in his property from a RICO
violation, to sue for damages. To state a RICO
claim, the Wisdoms must show ″(1) conduct (2) of
an enterprise (3) through a pattern (4) of
racketeering activity.″ Sedima, S.P.R.L. v. Imrex
Co., Inc., 473 U.S. 479, 496, 87 L. Ed. 2d 346, 105
S. Ct. 3275 (1985) (footnote omitted).HN5
The pattern element ″requires at least two acts of
racketeering activity.″ 18 U.S.C. § 1961(5); see
also H.J. Inc. v. Northwestern Bell Tel. Co., 492
U.S. 229, 237-38, 106 L. Ed. 2d 195, 109 S. Ct.
2893 (1989). However, a mere allegation of two
or more acts is insufficient to state a RICO claim;
the predicate acts must be related and must
″amount to or pose a threat [**7] of continued
criminal activity.″ See United Healthcare Corp. v.
American Trade Ins. Co., Ltd., 88 F.3d 563, 571
(8th Cir. 1996) (quoting H.J. Inc., 492 U.S. at
239). The relationship prong of the pattern element
is satisfied if the predicate acts ″’have the same or
similar purposes, results, participants, victims, or
methods of commission, or otherwise are


interrelated by distinguishing characteristics and
are not isolated events.’″ Handeen v. LeMaire,
112 F.3d 1339, 1353 (8th Cir. 1997) (quoting H.J.
Inc., 492 U.S. at 240). The second prong,
continuity, can be either closed-ended or
open-ended.


HN6 Closed-ended continuity involves ″a series
of related predicates extending over a substantial
period of time;″ open-ended continuity involves
acts which, by their nature, threaten repetition into
the future. See H.J. Inc., 492 U.S. at 241-42.
Multiple predicates within a single scheme are
encompassed within the RICO statute as long as
the relationship and continuity elements are met.
See id. at 237; Terry A. Lambert Plumbing, Inc. v.
Western Sec. Bank, 934 F.2d 976, 981 (8th Cir.
1991). [**8]


HN7 In defining ″racketeering activity,″ § 1961(1)
lists the predicate acts that will support a RICO
claim. The Wisdoms’ pro se complaint alleges
that the defendants’ racketeering activity included
numerous instances of mail fraud, wire fraud,
extortion, and violations of Truth In Lending. Acts
indictable under the mail fraud, wire fraud, and
extortion statutes are among the enumerated
predicate acts. However, Truth In Lending
violations are not on the list. See 18 U.S.C. §
1961(1). The Wisdoms wish to replead the acts
surrounding First Midwest Bank’s requirement
that they accept the second loan, originally pled as
a violation of Truth In Lending, as a violation of
the Bank Holding Company Act, 12 U.S.C. §
1972 (1996). We address this argument later, but
note for now that a violation of that statute
similarly is not a predicate act for purposes of
establishing a RICO claim. See 18 U.S.C. §
1961(1). Thus, we look only to the alleged
predicate acts of mail fraud, wire fraud, and
extortion to determine whether the pattern
requirement has been met.


HN8 When pled as RICO predicate acts, mail and
wire fraud require [**9] a showing of: 1) a plan or
scheme to defraud, 2) intent to defraud, 3)
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reasonable foreseeability that the mail or wires
will be used, and 4) actual use of the mail or wires
to further the scheme. See Murr Plumbing, Inc. v.
Scherer [*407] Bros. Fin. Servs. Co., 48 F.3d
1066, 1069 & n.6 (8th Cir. 1995) (noting that a
RICO claim does not require proof of
misrepresentation of fact). HN9 Extortion is
defined as ″obtaining . . . property from another,
with his consent, induced by wrongful use of
actual or threatened force, violence, or fear, or
under color of official right.″ 18 U.S.C. §
1951(b)(2).


The Wisdoms allege that the defendants committed
mail fraud in relation to the settlement agreement
reached in May 1991. The Wisdoms do not
dispute that they were delinquent on the loan or
that the amount of the settlement correlated to the
unpaid balance of the loan. They only claim that
the conditions of the settlement were unfair. The
bank had a right to attempt to collect on the
delinquent loan, including entering into the
settlement agreement. We agree with the district
court that the settlement was nothing more than
hardball financing; it [**10] did not rise to the
level of fraud. See, e.g., Lambert Plumbing, 934
F.2d at 981 (finding that a bank’s acts of protecting
itself in light of a problem loan are not indicative
of racketeering activity).


HN10 Though mail fraud can be a predicate act,
mailings are insufficient to establish the continuity
factor unless they contain misrepresentations
themselves. The court must look to the underlying
scheme to defraud. See Primary Care Investors,
Seven, Inc. v, PHP Healthcare Corp., 986 F.2d
1208, 1215 (8th Cir. 1993) (refusing to consider a
letter containing no indications of fraud as the
beginning mail fraud predicate act); Kehr
Packages, Inc. v. Fidelcor, Inc., 926 F.2d 1406,
1414 (3d Cir.) (″The continuity question should
not be affected by the fact that a particular
fraudulent scheme involved numerous otherwise
’innocent’ mailings . . . .″), cert. denied, 501 U.S.
1222, 115 L. Ed. 2d 1007, 111 S. Ct. 2839 (1991).


Because the May 1991 settlement agreement did
not amount to a fraudulent scheme, the mailing of
the agreement is not a predicate act that can be
used to establish a pattern.


The only acts that could [**11] be construed to
involve a fraudulent scheme surround the attempts
to collect more than the agreed balance of the
loans. Reading the complaint in the light most
favorable to the Wisdoms, Dorton agreed to
accept $ 15,000 in full payment of both loans in
July 1992. However, later in August, First Midwest
Bank mailed a default notice claiming a balance
due of $ 51,375 and threatened foreclosure in the
event of nonpayment. Facing foreclosure, the
Wisdoms paid, and caused their associates to pay,
an additional $ 54,000 between September and
December 1992.


Assuming these collection activities satisfy the
initial showing of an underlying scheme to
defraud, the predicate acts of mail and wire fraud
occurred between July and December 1992. This
six-month period is too short to satisfy the
closed-ended analysis of the pattern requirement.
See Primary Care, 986 F.2d at 1215 (holding that
eleven months is insufficient to satisfy the
closed-ended continuity requirement and noting
that other Circuits consistently hold that schemes
less than one year are too short). Assuming,
arguendo, that the March 1992 ″suggestion″ to
keep the loan with First Midwest Bank could
amount to extortion, [**12] the predicate acts
would still only cover a ten-month period, which
likewise is too short to satisfy the closed-ended
continuity requirement. Finally, there are no
allegations that can be construed to show on-going
criminal activity. We hold that the Wisdoms have
failed to meet the pattern element and, thus, their
RICO claim must fail. Consequently, we need not
address the other RICO elements.


B. Implied Right of Action Under Criminal
Statutes


HN11 A criminal statute may provide an implied
private right of action if Congress so intended in
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enacting the criminal statute. See Thompson v.
Thompson, 484 U.S. 174, 179, 98 L. Ed. 2d 512,
108 S. Ct. 513 (1988) (holding that a private
remedy will not be implied unless legislative
intent can be inferred from statutory language or
elsewhere). Whether 18 U.S.C. §§ 1341 (mail
fraud), 1343 (wire fraud), and 1951 (extortion)
provide private rights of action are questions of
first impression in the Eighth Circuit. HN12 We
consider four factors in determining whether a
private right of action exists: 1) whether the
plaintiff is a member of [*408] the class for
whose benefit the statute was enacted; [**13] 2)
whether Congress intended, explicitly or implicitly,
to create such a remedy; 3) whether a private
remedy is consistent with the underlying legislative
scheme; and 4) whether a private right based on a
federal statute would interfere with an area
relegated to state law. See Cort v. Ash, 422 U.S.
66, 78, 45 L. Ed. 2d 26, 95 S. Ct. 2080 (1975).
Congressional intent is the final touchstone and
the Cort factors have been limited to providing
evidence of Congress’s intention to create a private
right of action. See Thompson, 484 U.S. at 189
(Scalia, J., concurring) (indicating Cort was
essentially overruled by Touche Ross & Co. v.
Redington, 442 U.S. 560, 61 L. Ed. 2d 82, 99 S.
Ct. 2479 (1979)); Furrer v. Brown, 62 F.3d 1092,
1100 (8th Cir. 1995) (noting that Cort is only a
guide to determining Congressional intent, citing
Thompson and Touche Ross), cert. denied, 517
U.S. 1167, 134 L. Ed. 2d 667, 116 S. Ct. 1567
(1996).


The Supreme Court reviewed the legislative
history of the mail fraud statute in assessing the
breadth of criminal activity within the statute’s
scope. See [**14] McNally v. United States, 483
U.S. 350, 356-57, 97 L. Ed. 2d 292, 107 S. Ct.
2875 (1987). The Supreme Court concluded that
the sparse legislative history ″indicates that the
original impetus behind the mail fraud statute was
to protect the people from schemes to deprive
them of their money or property.″ Id. at 356. It is
not enough, however, that a statute intends to


benefit a class of persons. See Transamerica
Mortgage Advisors, Inc. v. Lewis, 444 U.S. 11,
17-18, 62 L. Ed. 2d 146, 100 S. Ct. 242 (1979)
(stating that although Congress clearly intended to
benefit the plaintiff by placing fiduciary duties on
the defendant, whether those duties were
enforceable by a private action is another
question). Congressional intent is the determining
factor and is not merely to be weighed against the
other Cort factors. See Thompson, 484 U.S. at
179. Though the legislative history according to
McNally is not inconsistent with a private right of
action, consistency is not enough. There is no
clear indication that Congress intended to create
such a right.


Other courts that have considered this issue have
found no private [**15] right of action. See Ryan
v. Ohio Edison Co., 611 F.2d 1170, 1178 (6th Cir.
1979) (finding the scant legislative history of the
mail fraud statute to indicate an intent to punish
dealers of fraudulent devices for using the United
States mails but not an intent to create a private
right of action); Bell v. Health-Mor, Inc., 549 F.2d
342, 346 (5th Cir. 1977) (finding no implied
private remedy under mail fraud statute); Napper
v. Anderson, Henley, Shields, Bradford &
Pritchard, 500 F.2d 634, 636 (5th Cir. 1974)
(same under wire fraud statute), cert. denied, 423
U.S. 837, 46 L. Ed. 2d 56, 96 S. Ct. 65 (1975).
Though a bare criminal statute does not necessarily
preclude an implied private right of action, there
should ″at least [be] a statutory basis for inferring
that a civil cause of action of some sort lay in
favor of someone.″ Cort, 422 U.S. at 79; see also
Ryan, 611 F.2d at 1178. Neither the mail fraud
statute nor its legislative history provides for any
remedy other than criminal sanctions. Thus, we
agree with the Fifth and Sixth Circuits and hold
that Congress did not intend [**16] to create a
private right of action in enacting either the mail
or wire fraud statutes.


Though fewer courts have addressed the issue of
a private right of action under the extortion
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statute, those that have have found it to be a bare
criminal statute with no support for a private
cause of action in the legislative history. See
American Computer Trust Leasing v. Jack Farrell
Implement Co., 763 F. Supp. 1473, 1497 (D.
Minn. 1991) (finding no private right of action
under extortion statute which is ″purely criminal
in nature″), aff’d and remanded, American
Computer Trust Leasing v. Boerboom Int’l, Inc.,
967 F.2d 1208, 1214 (8th Cir.) (″We affirm the
district court’s order in all respects.″), cert. denied,
506 U.S. 956, 121 L. Ed. 2d 338, 113 S. Ct. 414
(1992); Peterson v. Philadelphia Stock Exch., 717
F. Supp. 332, 336 (E.D. Pa. 1989) (finding no
legislative intent from the statute or its legislative
history to imply a private cause of action under 18
U.S.C. § 1951); Creech v. Federal Land Bank of
Wichita, 647 F. Supp. 1097, 1099 (D. Colo.
[*409] 1986) (no private [**17] right of action


under extortion statute). We agree that neither the
statutory language of 18 U.S.C. § 1951 nor its
legislative history reflect an intent by Congress to
create a private right of action. We hold, therefore,
that the district court correctly dismissed the
Wisdoms’ claims based on a private right of
action under 18 U.S.C. §§ 1431, 1434, and 1951.


C. Amended Complaint


The Wisdoms filed a traverse to the defendants’
motion to dismiss, arguing that they should be
allowed to amend their complaint to remedy its
shortcomings. Though the Wisdoms did not file a
formal motion to amend their complaint, that
failure is not necessarily fatal as long as they
show a willingness to amend the complaint. See
Ferguson v. Cape Girardeau County, 88 F.3d 647,
651 (8th Cir. 1996). HN13 Generally, the denial
of a request to amend a complaint is reviewed by
this court for an abuse of discretion. See Frey v.
City of Herculaneum, 44 F.3d 667, 672 (8th Cir.
1995). Because the district court’s order is silent
as to whether the request was even considered, we
are unable to ascertain whether the district court
[**18] denied the request or ignored it. Leave to


amend a complaint should be freely given to
promote justice. Fed. R. Civ. P. 15(a). HN14 We
generally prefer to decide claims on their merits
instead of on their pleadings. See Ferguson, 88
F.3d at 650; Bank v. Pitt, 928 F.2d 1108, 1112 n.6
(11th Cir. 1991). In light of the foregoing, parties
should usually be given at least one chance to
amend their complaint. See Bank, 928 F.2d at
1112. However, parties should not be allowed to
amend their complaint without showing how the
complaint could be amended to save the meritless
claim. See Ferguson, 88 F.3d at 651.


The Wisdoms allege that the defendants violated
the anti-tying provision of the Bank Holding
Company Act, 12 U.S.C. § 1972, by requiring
them to accept Loan II from Carter County Bank
before First Midwest Bank would grant Loan I.
These facts may be able to support a claim under
that Act. See § 1972(1)(B) (″A bank shall not in
any manner extend credit . . . on the condition or
requirement . . . that the customer shall obtain
some additional credit . . . from a bank holding
company of such [**19] bank, or from any other
subsidiary of such bank holding company.″).
Because we are unsure whether the district court
addressed the Wisdoms’ request to amend their
complaint, we remand this issue to the district
court for a ruling on the request to amend the
complaint regarding the Bank Holding Company
Act.


The district court dismissed the pendent state
fraud claim for failure to plead the claim with
particularity as required by Fed. R. Civ. P. 9(b)
and for failure to allege the elements of fraud
under Missouri common law. We likewise remand
the request to amend the common law fraud claim
for a ruling by the district court. In light of our
opinion, the Wisdoms have failed to show how an
amendment to their RICO claim could save that
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claim; 2 thus, the district court need not entertain
the request to amend the RICO claim.


[**20] III.


For the foregoing reasons, we affirm the district
court as to the RICO claim, the mail and wire
fraud claims, and the extortion claim. We vacate


the district court’s dismissal of the common law
fraud claim and remand to the district court for
consideration of the Wisdoms’ request to amend
their complaint as to the Bank Holding Company
Act claim and the Missouri common law fraud
claim.


2 The Wisdoms argue that they should be allowed to replead the complaint to properly plead the ″enterprise″ and ″racketeering activity″


elements of their RICO claim. Because we find that they fail the ″pattern″ element, such amendments would be futile.
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and Justice Durrant concur in Justice Wilkins’


opinion.


Opinion by: WILKINS


Opinion


[**9] WILKINS, Justice:


[*P1] Defendant Jason Kohl appeals from


convictions for aggravated burglary, a first degree


felony, and possession of a weapon by a restricted


person, a third degree felony. We affirm, but


remand for the limited purpose of resolution on


the record of defendant’s [**10] objections to the


presentence investigation report pursuant to Utah


Code Ann. § 77-18-1(6)(a) (1999).


BACKGROUND 1


[*P2] [***2] On April 6, 1998, shortly after


noon, Kornya French placed a 911 telephone call


indicating that the defendant and five or six


companions had invaded her home in Pleasant


Grove, Utah, which she shared with Justin Lee.


She gave her address and indicated the


approximate number and gender of the invaders.


She also stated that handguns had been used and


that the invaders left in three vehicles: a green


Chevrolet pickup truck, a blue Chevrolet S-10


truck, and a maroon passenger car. Officer Flygare


received the dispatch call, which related this


information and indicated that French had


personally witnessed these events. The officer


arrived at French’s home within minutes. As


officers were speaking with French, a green truck


drove by which French pointed out as being the


green truck she had seen in front of her home


when the suspects first arrived. Officer Flygare


broadcasted the description and approximate


location of the green truck, asking that it be


stopped in connection with the aggravated


burglary. Another officer, Officer Tauffer, pursued


and stopped the truck to question the driver about


the incident.


[*P3] The sole driver of the green truck, Tiffanie


Davis, informed [***3] Officer Tauffer that earlier


that morning defendant had approached her and


asked where French lived. Davis also described


the defendant’s vehicle, indicating that he was


driving a blue truck and his friends had a maroon


vehicle. She also indicated that the group was


currently at her house. Officer Tauffer broadcasted


this information over his police radio. As the


officers followed Davis back to her home they


observed a blue truck followed by a maroon car


matching the description and number of occupants


given by French and Davis, passing in the opposite


direction. Based upon the dispatch and bulletin


from Officer Tauffer, Officer Eastman stopped the


blue truck and removed defendant and the others.


In removing the occupants, police found two


guns--an SKS assault rifle and a twelve-gauge


shotgun--which some officers testified were in


plain view in the bed of the truck. Meanwhile,


Officers Willes and Blackhurst stopped the maroon


car and, after removing the occupants, saw and


confiscated three loaded guns in plain view.


[*P4] Defendant was charged with aggravated


burglary of a dwelling and possession of a firearm


by a restricted person. The trial court, after


conducting an evidentiary [***4] hearing, denied


defendant’s motion to suppress the seized


weapons. 2 The matter was then tried before a


jury. Defendant was tried together with two


co-defendants, Frank Pettingill and Donald Veteto.


1 We recite the facts from the record in the light most favorable to the jury’s verdict. See State v. Johnson, 784 P.2d 1135, 1137 (Utah


1989).


2 In denying defendant’s motion to suppress the trial court ruled:


The motion to suppress is denied. Let me just state that I find specifically the officers had specific and articulable facts that supported


the right to stop and conduct an investigation, and they also had probable cause to search after they saw the weapons in plain view, based


upon the information they received. And furthermore, they have articulable and reasonable concern for their safety, which justified a
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[*P5] During the trial, and despite a relevancy


objection from the defendant, the State elicited


testimony regarding the amount of ammunition


[***5] in and the firing status of the SKS assault


rifle and the twelve-gauge shotgun. The prosecutor


also called several witnesses at trial to testify for


the State. French, an in-custody witness, appeared


in civilian clothing while Michael Hubbard, a


co-defendant also in custody, appeared in jail


attire. Before Hubbard testified, defendant moved


for a mistrial and objected to Hubbard’s


appearance in jail garb. The trial court denied the


motion.


[*P6] During his closing argument, the prosecutor


gave several reasons why the testimony of certain


co-defendants was credible, including the


following:


[**11] If you look at the manner they testified,


they saw they were both threatening while they


had the guns. They didn’t come in and try to make


a clean story to the State. And I recognize that


having known the defendants and having engaged


in this incident with the defendants that they


would be somewhat reluctant.


The trial court sustained defendant’s objection to


this comment and gave a curative instruction,


telling the jury to ″remember my admonition.


Statements of the lawyers are not evidence in the


case.″ In addition, the court’s final jury instructions


included an admonition that [***6] statements of


counsel were not evidence.


[*P7] The jury found defendant and his


co-defendants guilty of aggravated burglary.


Defendant was also found guilty of possession of


a firearm by a restricted person. At sentencing, the


court determined that the group crime penalty


enhancement statute, Utah Code Ann. §


76-3-203.1, was constitutional and ordered that it


be imposed against the defendant for the


aggravated burglary offense. The court sentenced


defendant to an indeterminate term of five years


to life. The court applied the enhancement statute,


sentencing defendant to an additional nine years.


[*P8] Defendant argues on appeal that: (1) the


trial court erred in denying his motion to suppress


the admission of the weapons; (2) the trial court


erred in admitting evidence regarding the


ammunition and firing status of the SKS assault


rifle and twelve-gauge shotgun; (3) the trial court


should have declared a mistrial when the


prosecutor selectively chose to dress an in-custody


witness in jail attire; (4) the comments by the


prosecutor in closing argument amount to


reversible error; (5) the cumulative effect of the


errors warrants reversal; (6) the group crime


penalty enhancement [***7] statute is


unconstitutional and therefore should not have


been imposed; and (7) the trial court erred in


failing to correct inaccuracies in the presentence


investigation report. We will address these issues


in turn.


ANALYSIS


I. MOTION TO SUPPRESS


A. In General


[*P9] First, defendant challenges the trial court’s


denial of his motion to suppress the admission of


the two assault rifles and three handguns found in


the two vehicles. HN1 ″We review the factual


findings underlying the trial court’s decision to


grant or deny a motion to suppress evidence using


a clearly erroneous standard.″ State v. Pena, 869


P.2d 932, 939 n.4 (Utah 1994). However, we


review the trial court’s conclusions of law based


on these findings ″for correctness, with a measure


of discretion given to the trial judge’s application


of the legal standard to the facts.″ State v. Moreno,


910 P.2d 1245, 1247 (Utah Ct. App. 1996); see


search of this vehicle and the occupants. The motion to suppress is denied. All the weapons will be received into evidence subject to


the proper foundation being laid.


(Emphasis added.)
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Kaysville City v. Mulcahy, 943 P.2d 231, 233


(Utah Ct. App. 1997) (indicating ″whether specific


set of facts gives rise to reasonable suspicion is a


determination of law and is reviewed


non-deferentially for correctness″ (citation [***8]


omitted)).


[*P10] HN2 A car stop and investigatory


detention by police of the car’s occupants


constitutes a ″seizure″ under the Fourth and


Fourteenth Amendments. See State v. Case, 884


P.2d 1274, 1276 (Utah Ct. App. 1994); State v.


Roth, 827 P.2d 255, 257 (Utah Ct. App. 1992). To


surmount the Fourth Amendment’s proscription


against unreasonable searches and seizures, a


limited crime investigation stop must satisfy a


two-part test: ″’First, the officer’s initial stop must


be justified; second, subsequent actions must be


within the scope of the circumstances justifying


the stop.’″ Mulcahy, 943 P.2d at 234 (quoting


Case, 884 P.2d at 1276); see Terry v. Ohio, 392


U.S. 1, 19-20, 88 S. Ct. 1868, 1879, 20 L. Ed. 2d


889 (1968). Defendant challenges only the first


part of the test: whether officers had reasonable


suspicion to justify the stop of the two vehicles.


B. Reasonable Suspicion


[*P11] HN3 A stop is justified only if there is a


reasonable suspicion that a person is involved in


criminal activity. See Mulcahy, 943 P.2d at 234.


Police ″must be able to [**12] point to specific


and articulable [***9] facts which, taken together


with rational inferences from those facts,


reasonably warrant the intrusion.″ Id. (citations


omitted). While the required level of suspicion is


lower than the standard required for probable


cause to arrest, ″the same totality of facts and


circumstances approach is used to determine if


there are sufficient ’specific and articulable facts’


to support reasonable suspicion.″ Case, 884 P.2d


at 1276 (quoting Terry, 392 U.S. at 21, 88 S. Ct.


at 1880) (additional citations omitted). The burden


of establishing those articulable facts falls on the


State. See id.


[*P12] In this case, defendant argues that the stop


of the vehicles was not based on articulable facts


supporting a reasonable suspicion of criminal


activity because the source of the 911 dispatch


call was not sufficiently identified by the State at


the suppression hearing, although the informant


was later identified at trial as the victim, Kornya


French. Therefore, defendant argues that the stop


violated his Fourth Amendment rights, as well as


his rights under article I, section 14 of the Utah


Constitution and Utah Code Ann. § 77-7-15


(1999). 3 We disagree. [***10]


[*P13] It is well-established in this state that


HN4 the articulable facts supporting reasonable


suspicion may come from an officer’s own


observations as well as external information such


as an informant’s tip via police dispatch, or


information, bulletins or flyers received from


other law enforcement sources. See Pena, 869


P.2d at 940 (″Under certain circumstances, police


officers can rely on a dispatched report in making


an investigatory stop.″); City of St. George v.


Carter, 945 P.2d 165, 168 (Utah Ct. App. 1997);


Mulcahy, 943 P.2d at 234. [***11]


[*P14] We conclude that the State produced


sufficient evidence HN5 to show the dispatch was


based on articulable facts to justify the stop


through the informant’s tip. All the State must


introduce is evidence showing the informant’s tip


was reliable, provided sufficient detail of criminal


activity, and could be corroborated by police.


[*P15] Based upon the facts of this case, the


informant’s tip was reliable. The informant not


only provided information about whom to stop,


including the make and color of the vehicles and


the number of suspects, but also indicated why the


3 Although defendant alleges violations of article I, section 14 of the Utah Constitution and Utah Code Ann. § 77-7-15 as independent


bases for this appeal, he fails to proffer any explanation as to how this court’s analysis should be conducted under either of these sections.


Accordingly, we decline to address these claims separately. See State v. Roth, 827 P.2d 255, 257 n.1 (Utah Ct. App. 1992).
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stop was to be made. See Case, 884 P.2d at 1278


(″Merely providing descriptive information to an


officer about whom to stop, by itself, is not


enough to justify the stop if there are no articulable


facts pointed to which establish why a stop was to


be made.″). In addition, and in this case more


importantly, the police personally confirmed the


dispatcher’s report of the informant’s tip first by


direct contact with French, the victim, and


thereafter by finding several males and vehicles


matching French’s description, including the driver


of the green truck, Tiffanie Davis, who confirmed


[***12] critical elements of the description given


in person by French to officers. In light of the


foregoing, we hold that the officers’ stop was


supported by reasonable suspicion and affirm the


trial court’s ruling on this motion.


II. EVIDENTIARY RULING


[*P16] Second, defendant challenges the trial


court’s admission of evidence regarding the


ammunition and firing status of the SKS assault


rifle and twelve-gauge shotgun. Specifically, he


argues that under Utah Rules of Evidence 402 and


403, the testimony of Officer Eastman, stating


that the guns were loaded and ready to fire, was


irrelevant and unduly prejudicial because (1) the


evidence at trial did not show that the rifles were


used in the home invasion or the assault, and (2)


this evidence was irrelevant to the charge of


possession of a weapon by a restricted person.


[*P17] ″HN6 While relevant evidence is generally


admissible . . . a trial court has broad discretion to


determine whether proffered evidence is relevant,


and we will find error in a relevancy ruling only if


the trial [**13] court has abused its discretion.″


State v. Harrison, 805 P.2d 769, 780 (Utah Ct.


App. 1991) (Rule 402); see State v. Lindgren, 910


P.2d 1268, 1271 (Utah Ct. App. 1996) [***13]


(Rule 403). HN7 We will reverse an erroneous


evidentiary ruling only if, ″absent the error, there


is a reasonable likelihood that there would have


been a more favorable result for the defendant. A


reasonable likelihood of a more favorable outcome


exists when the appellate court’s confidence in the


verdict actually reached is undermined.″ Harrison,


805 P.2d at 781 (citations omitted); see State v.


Hamilton, 827 P.2d 232, 240 (Utah 1992) (stating


even if evidence is erroneously admitted, it cannot


result in reversible error unless error is harmful);


see also Utah R. Crim. P. 30(a); Utah R. Evid.


103(a); Utah R. Civ. P. 61. ″This review requires


the appellate court to determine from the record


what evidence would have been before the jury


absent the trial court’s error.″ Lindgren, 910 P.2d


at 1274 (emphasis in original).


[*P18] At trial, the State first attempted to


introduce evidence regarding the firing status and


condition of the assault rifle and shotgun during


Officer Eastman’s testimony and later when


Officers Frampton and Blackhurst testified.


Defendant asserted a timely objection during


Officer Eastman’s testimony which [***14] the


trial court overruled. However, defendant failed to


raise an objection to the subsequent admission of


this evidence during the testimony of two other


officers, Frampton and Blackhurst. Accordingly,


even if we assume the trial court’s ruling was


erroneous, we cannot say there was a reasonable


likelihood of a more favorable result as the


evidence would have been before the jury even


absent the court’s error. Because we hold such


error, if any, was harmless in this instance, we


reject defendant’s claim.


III. MOTION FOR MISTRIAL


[*P19] Third, defendant maintains that the trial


court should have declared a mistrial when the


prosecutor chose to dress the victim, an in-custody


witness, in civilian clothing but compelled a


co-defendant witness, Michael Hubbard, to testify


in jail attire. Both were called as witnesses adverse


to the defendant.


[*P20] ″HN8 A trial court has discretion to grant


or deny a motion for a mistrial and its decision


will remain undisturbed absent an abuse of that


discretion. A defendant has the burden of


2000 UT 35, *P15; 999 P.2d 7, **12; 2000 Utah LEXIS 41, ***11
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persuading this court that the conduct complained


of prejudiced the outcome of the trial.″ State v.


Kiriluk, 1999 UT App 30, P19, 975 P.2d 469, 474


[***15] (citations omitted). In other words,


″unless a review of the record shows that the


court’s decision is plainly wrong in that the


incident so likely influenced the jury that the


defendant cannot be said to have had a fair trial,


we will not find that the court’s decision was an


abuse of discretion.″ State v. Robertson, 932 P.2d


1219, 1231 (Utah 1997) (citations omitted). We


review such a decision with deference ″because of


the advantaged position of the trial judge to


determine the impact of events occurring in the


courtroom on the total proceedings.″ Id. (citations


omitted).


[*P21] Defendant cites Chess v. Smith, 617 P.2d


341 (Utah 1980), and Gentry v. Smith, 600 P.2d


1007 (Utah 1979), to support the proposition that


a prosecutor’s decision to have some in-custody


witnesses appear in jail attire while placing other


in-custody witnesses in civilian clothing violates a


defendant’s constitutional right to a fair trial. We


disagree with defendant’s overbroad reading of


these cases. Simply, these cases stand for the


proposition that HN9 it is a constitutional violation


for a state to compel an accused to stand trial


before a jury [***16] dressed in prison clothes.


See State v. Bennett, 999 P.2d 1, 2000 UT 34,


PP3-4, 387 Utah Adv. Rep. 74; Chess, 617 P.2d at


345; Gentry, 600 P.2d at 1008; see also Estelle v.


Williams, 425 U.S. 501, 512, 96 S. Ct. 1691,


1696-97, 48 L. Ed. 2d 126 (1976). 4 The same rule


does not extend to in-custody witnesses [**14]


called on behalf of the prosecution. None of the


protections afforded to an accused regarding the


presumption of innocence are implicated by the


appearance of adverse witnesses. Moreover, the


in-custody witness presented in jail clothing,


Hubbard, twice admitted without objection in the


presence of the jury to his custodial status. We


find no error in the court’s ruling.


[***17] IV. PROSECUTORIAL MISCONDUCT


[*P22] Fourth, defendant argues that a particular


statement by the prosecutor made during closing


argument constitutes prosecutorial misconduct


warranting reversal. HN10 We review


prosecutorial misconduct claims for an abuse of


discretion and will reverse only if defendant has


shown that


[1] ″the actions or remarks of . . . counsel call to


the attention of the jury a matter it would not be


justified in considering in determining its verdict


4 In Chess we stated that:


The prejudicial effect that flows from a defendant’s appearing before a jury in identifiable prison garb is not measurable, and is so


potentially prejudicial as to create a substantial risk of fundamental unfairness in a criminal trial. . . . ″The potential effects of presenting


an accused before the jury in prison attire need not, however, be measured in the abstract. Courts have, with few exceptions, [footnote


omitted] determined that an accused should not be compelled to go to trial in prison or jail clothing because of the possible impairment


of the presumption so basic to the adversary system. . . . This is a recognition that the constant reminder of the accused’s condition


implicit in such distinctive, identifiable attire may affect a juror’s judgment. The defendant’s clothing is so likely to be a continuing


influence throughout the trial that, not unlike placing a jury in the custody of deputy sheriffs who were also witnesses for the prosecution,


an unacceptable risk is presented of impermissible factors coming into play.″


617 P.2d at 344-45 (emphasis added) (quoting Estelle v. Williams, 425 U.S. 501, 504-05, 96 S. Ct. 1691, 1693, 48 L. Ed. 2d 126 (1976)).


The Utah Court of Appeals reiterated this holding in State v. Mitchell, 824 P.2d 469, 473 (Utah Ct. App. 1991), where it stated:


It is well established that ″[a] principal ingredient of due process is that every criminal defendant is entitled to a fair and impartial trial.″


A criminal defendant’s right to a fair trial is a fundamental liberty secured by the Fourteenth Amendment. Further, ″the presumption of


innocence, although not articulated in the Constitution, is a basic component of a fair trial under our system of criminal justice.″ It


necessarily follows from this that a criminal defendant is generally entitled to the ″physical indicia of innocence.″ This indicia of


innocence most often refers to the right of a criminal defendant to be tried in front of a jury in the ″garb of innocence,″ rather than in


prison clothing.


Id. (citations omitted).
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and, if so, [2] under the circumstances of the


particular case, whether the error is substantial


and prejudicial such that there is a reasonable


likelihood that, in its absence, there would have


been a more favorable result.″


State v. Longshaw, 961 P.2d 925, 928 (Utah Ct.


App. 1998) (quoting State v. Cummins, 839 P.2d


848, 852 (Utah Ct. App. 1992) (additional citations


omitted)).


[*P23] The prosecutor, during closing argument


and in an apparent attempt to portray the


co-defendants called by the State as credible


witnesses, said that defendant’s background would


likely make the co-defendants reluctant to testify


against the defendant. 5 Defendant argues that the


[***18] jury was not entitled to consider this


claim because no evidence had been presented


during trial to support it. Moreover, he argues that


the jury was surely influenced by these remarks


given the additional evidence alleging he was


caught with a loaded SKS assault rifle and shotgun


in his truck, and that he and his cohorts invaded


the victim’s home.


[*P24] These remarks were improper in that the


prosecutor called attention to matters that should


not have been considered by the jury in reaching


their verdict. However, defendant promptly


objected and the court sustained the objection


giving an immediate curative instruction to the


jury. An additional curative instruction was [***19]


included in the overall jury instructions given


after closing arguments. Defendant has not shown,


as is his burden, that the comment was so


prejudicial as to defeat the mitigating effect of the


court’s two curative instructions. See State v.


Colwell, 2000 UT 8, P39, 386 Utah Adv. Rep. 42,


994 P.2d 177. We therefore conclude that the


comments do not constitute harmful and reversible


error in this instance.


[**15] V. CUMULATIVE ERROR


[*P25] Fifth, defendant invokes the cumulative


error doctrine by arguing that even if the errors


claimed above do not individually warrant


reversal, together they were cumulatively harmful


requiring reversal. ″HN11 Under the cumulative


error doctrine, we will reverse only if ’the


cumulative effect of the several errors undermines


our confidence . . . that a fair trial was had.’″ State


v. Dunn, 850 P.2d 1201, 1229 (Utah 1993)


(citations omitted). In assessing a cumulative


error claim, ″we consider all the identified errors,


as well as any other errors we assume may have


occurred.″ Id.; see State v. Young, 853 P.2d 327,


367 (Utah 1993). Although defendant has claimed


many errors on appeal, we have determined that


his claims [***20] either do not constitute error or


are errors so minor as to result in no harm. Having


examined the effect of these errors, we are


convinced that the aggregation of these errors did


not result in a fundamentally unfair trial.


Accordingly, the cumulative error doctrine does


not afford defendant relief in this case.


VI. GROUP CRIME PENALTY


ENHANCEMENT STATUTE


[*P26] Sixth, defendant argues that the trial court


erroneously imposed an enhanced sentence in


reliance on Utah’s group enhancement penalty


statute, Utah Code Ann. § 76-3-203.1 (1999). He


urges us to remand this case for a new trial on the


group crime penalty enhancement charge for two


reasons: first, because the trial court made its own


determination as to whether to impose the


enhancement, rather than the jury, violating


defendant’s constitutional right to a jury trial on


the issue; and second, because no jury finding was


made as to whether the elements of the group


crime enhancement statute were satisfied beyond


a reasonable doubt.


5 The prosecutor said:


If you look at the manner they testified, they saw they were both threatening while they had the guns. They didn’t come in and try to


make a clean story to the State. And I recognize that having known the defendants and having engaged in this incident with the defendants


that they would be somewhat reluctant.


2000 UT 35, *P22; 999 P.2d 7, **15; 2000 Utah LEXIS 41, ***17
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[*P27] In State v. Lopes, 1999 UT 24, PP16-17,


980 P.2d 191, 197, HN12 we held subsection


(5)(c) of section 76-3-203.1 of the Utah Code


unconstitutional. 6 There, we concluded [***21]


that the enhancement statute created a new and


separate offense and, therefore, held that due


process requires the state to prove each element of


this crime beyond a reasonable doubt. See Lopes,


1999 UT 24 at PP13-15, 22, 980 P.2d 191,


196-97. Additionally, we held that a defendant has


a constitutional right to have a jury, rather than the


sentencing judge, determine whether the group


enhancement statute applies and determine


whether the state proved each element of this


crime beyond a reasonable doubt. See id. at


PP16-17, 22, 980 P.2d at 195 (holding section


76-3-203.1(5)(c) unconstitutional because statute


directs judge to become fact finder, expressly


taking power away from jury, ultimately depriving


defendant of right to trial by jury).


[*P28] [***22] We agree with defendant that


Lopes applies to this case. Moreover, we agree


that in applying section 76-3-203.1(5)(c), the


court violated defendant’s constitutional right to a


jury trial, as a defendant has a right to have a jury


determine the facts of a case. See Utah Const. art.


I, § 12 (Supp. 1999) (granting accused a right to a


speedy public trial by jury in criminal


proceedings); Utah Code Ann. § 77-17-10 (1995)


(indicating that in criminal jury trials, absent


waiver, questions of fact and weight of evidence


are jury matters); Lopes, 1999 UT 24 at P16, 980


P.2d 191, 196-97. Here, the sentencing judge


relied on section 76-3-203.1(5)(c), since declared


unconstitutional by Lopes, and found that the


group crime penalty statute applied to the facts of


this case on the aggravated burglary charge. 7 In


doing so, the judge became the fact finder. This is


undoubtedly unconstitutional.


[*P29] [***23] [**16] However, under the


unique facts of this case, we find the error to have


been without legal consequence as the result of


the combined effect of two events. Firstly, the


only factual element required to have been found


by the jury that was not submitted to the jury was


whether or not defendant committed aggravated


burglary ″in concert with two or more persons″ as


required by section 76-3-203.1(1). In this instance,


defendant was tried simultaneously with two


additional persons, before the same jury, and with


whom the defendant was found guilty of


aggravated burglary. The trial court could have


properly instructed the jury that in the event all


three defendants were found guilty of the charged


aggravated burglary, the jury must also find that


each defendant acted ″in concert with two or more


persons″ in the commission of the burglary.


[*P30] Secondly, defendant was tried before our


decision in Lopes. As a result, the trial judge could


not have known of our decision, and his failure to


require the jury to decide the factual question


regarding defendant acting in concert with his two


6 Section 76-3-203.1(5)(c) provides:


HN13 (c)(i) The sentencing judge rather than the jury shall decide whether to impose the enhanced penalty under this section. (ii) The


imposition of the penalty is contingent upon a finding by the sentencing judge by a preponderance of the evidence that this section is


applicable. (iii) In conjunction with sentencing the court shall enter written findings of fact concerning the applicability of this section.


Utah Code Ann. § 76-3-203.1(5)(c) (1999). However, we held that the remaining portion of the statute was constitutional. See Lopes,


1999 UT 24 at P20, 980 P.2d 191, 196.


7 The trial court stated:


It’s the judgement and sentence of the Court that [the] sentence should be enhanced pursuant to the group enhancement penalty that


applies to the facts of this case as it relates to . . . aggravated burglary. The jury found each of the three defendants guilty of that crime


beyond a reasonable doubt, and the relevant portion of the enhancement statute applies to this case. There was ample evidence at the


trial and the record in this case that all three defendants . . . either directly committed aggravated burglary along with two or more others


or solicited, requested, demanded, encouraged or intentionally aided another person to engage in conduct which constituted aggravated


burglary along with two or more persons.


2000 UT 35, *P27; 999 P.2d 7, **15; 2000 Utah LEXIS 41, ***20
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co-defendants cannot amount to plain error. The


trial court’s action was consistent [***24] with


the law as it existed at the time. Obviously, since


our decision in Lopes, it would be plain error for


the court not to submit the question to the jury.


Consequently, although clearly in error as made


plain by our decision in Lopes, had the jury been


asked to consider the question in this case, it could


not have reached a different result.


[*P31] We therefore hold that under these very


limited circumstances, the error was without legal


significance as applied to defendant, and affirm


the application of the group crime enhancement.


VII. OBJECTIONS TO THE PRESENTENCE


INVESTIGATION REPORT


[*P32] Finally, defendant urges us to remand this


case to the trial court to correct errors in the


presentence investigation report so as to comply


with Utah Code Ann. § 77-18-1(6)(a) (1999) and


State v. Jaeger, 1999 UT 1, 973 P.2d 404, which


require HN14 the trial court to resolve on the


record any claimed inaccuracies in the report.


HN15 Whether the trial court properly complied


with a legal duty is a question of law which we


review for correctness. See Slattery v. Covey &


Co., 909 P.2d 925, 927 (Utah Ct. App. 1995)


(whether trial court properly complied [***25] on


remand is question of law).


[*P33] Section 77-18-1(6)(a) of the Utah Code


provides:


HN16 Any alleged inaccuracies in the presentence


investigation report, which have not been resolved


by the parties and the Department [of Corrections]


prior to sentencing, shall be brought to the attention


of the sentencing judge, and the judge may grant


an additional ten working days to resolve the


alleged inaccuracies of the report with the


department. If after ten working days the


inaccuracies cannot be resolved, the court shall


make a determination of relevance and accuracy


on the record.


Utah Code Ann. § 77-18-1(6)(a) (1999) (emphasis


added). We explained in Jaeger that HN17


compliance with this section ″requires the


sentencing judge to consider the party’s objections


to the report, make findings on the record as to


whether the information objected to is accurate,


and determine on the record whether that


information is relevant to the issue of sentencing.″


Jaeger, 1999 UT 1 at P44, 973 P.2d 404, 413. It


is insufficient to make general statements


″concerning the court’s view of the defendant and


the case.″ Id.


[*P34] Defendant objected to the presentence


[***26] report prepared in this case. Specifically,


he claimed that the report: (1) inaccurately stated


that defendant threatened to break the [**17]


victim’s legs; (2) inaccurately stated that the


victim was especially vulnerable; (3) inaccurately


stated that the crime was committed with extreme


cruelty; (4) inaccurately stated that defendant had


a bad attitude; (5) failed to reflect defendant’s


youthfulness; and (6) failed to indicate that a long


sentence would impose a hardship on defendant.


The trial court failed to address the claimed


inaccuracies in the report in imposing a sentence.


[*P35] We agree that the court did not comply


with its legal duty to properly resolve defendant’s


objections. The State also agrees that the court


failed to comply with section 77-18-1(6)(a) and


urges us to remand the case for the limited


purpose of allowing the court to comply with its


statutory duty. We agree. Accordingly, we remand


this case to the trial court with instructions that it


expressly resolve defendant’s objections in full


compliance with section 77-18-1(6)(a) (1999).


See id. at P45, 973 P.2d at 413 (noting remanding


remedy).


CONCLUSION


[*P36] We conclude that the trial court properly


[***27] denied defendant’s motion to suppress.


We reject defendant’s relevancy argument as any


error in the admission of the firing status of the


2000 UT 35, *P30; 999 P.2d 7, **16; 2000 Utah LEXIS 41, ***23
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weapons was without consequence in this case.


We also hold that defendant was not deprived of a


right to a fair trial when an in-custody witness


called by the prosecution testified in jail attire.


Moreover, defendant has not shown that the


comment of the prosecutor was so prejudicial as


to defeat the mitigating effect of the court’s


curative instruction so as to constitute reversible


error. Nor are we convinced that the impact of the


minor errors that occurred during the trial


implicates the cumulative error doctrine. We hold


that in applying section 76-3-203.1(5)(c) of the


Utah Code, the court violated defendant’s right to


a jury trial on the group enhancement charge.


However, because the jury could have been


directed as a matter of law to find that defendant


acted in concert with two or more persons in the


commission of the aggravated burglary, and the


trial occurred before our decision in Lopes, the


error does not require reversal. Finally, we remand


for the limited purpose of resolving defendant’s


objections to the presentence report on the [***28]


record as required by section 77-18-1(6)(a).


[*P37] Chief Justice Howe, Associate Chief


Justice Durham, Justice Russon, and Justice


Durrant concur in Justice Wilkins’ opinion.


2000 UT 35, *P36; 999 P.2d 7, **17; 2000 Utah LEXIS 41, ***27
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           9        A    I gave it to them, yes, but not this because I didn't


          10   have it at that time.  It was signed.


          11        Q    And you must not have ever given it to them or it


          12   would be in their exhibit.  They wouldn't try and hide that,


          13   would they?


          14        A    That's what I just said.  The purpose of that was so


          15   they could get the $750,000 from the hard money lender.  So of


          16   course with us being so anxious and eager to sell the property


          17   and get the thing on the road we signed it.


          18        Q    And you don't know when you turned this into the


          19   Attorney General's Office?


          20        A    I didn't turn in the last three pages, no.


          21        Q    No.  The whole matter.  The matter you're talking


          22   about?


          23        A    Just a second.  Let's see if I do know when.  On


          24   September 29th of 2008 I left the history of our dealings


          25   with the Attorney General to that date and nothing thereafter.


                             COURT CERTIFIED DOCUMENT


                                                                          31


           1        Q    That's more than a year after the document stated


           2   we're talking about.  It's 13 months later.  Is that what


           3   you're telling me?


           4        A    Okay.  I didn't give it to them.


           5        Q    Is that right?  I just want to know because we're


           6   having problems communicating?
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           7        A    Uh-huh.


           8        Q    So 13 months later is the first time you ever bring


           9   this to the Attorney General's --


          10        A    I didn't.


          11        Q    -- attention?


          12        A    I didn't.  You did.  I didn't.


          13        Q    I brought it to the Attorney General's attention?


          14        A    You're the one that said there was three pages --


          15        Q    No, the matter to the Attorney General's attention.


          16   This whole matter.  When did you say you saw them in '08?  You


          17   turned stuff over to them?


          18        A    Yes.


          19        Q    Is that the first time you turned anything over to


          20   them?


          21        A    It's the second time.


          22        Q    When was the first time?


          23        A    No, that was the first time.  September 28th I


          24   turned it over to the Attorney General's to try to keep the


          25   property from going into foreclosure and then I turned in
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           1   anything thereafter before November.


           2        Q    Did you tell Mr. Diderickson or Mr. Bruun in


           3   September that you were turning it over to the Attorney


           4   General's Office?


           5             MR. TAYLOR:  Objection.  Relevance.  It's also a
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           4   taking an option on lands for investment purposes and


           5   development?"


           6        A    Yes.


           7        Q    Or did you think that meant something else?


           8        A    No.  Yes.


           9        Q    It didn't refer to this project Tivoli, did it?


          10        A    That would have been fine except that --


          11        Q    Well, no, the question --


          12        A    -- all members needed to consent.


          13             MR. DIUMENTI:  (Inaudible).


          14             THE COURT:  You asked her a question --


          15             THE WITNESS:  You asked me.


          16             THE COURT:  -- let her answer.  There's no objection.


          17   It's your question.  She gets to answer it.


          18             MR. DIUMENTI:  If she would answer it.


          19             THE COURT:  You don't get to object to your own


          20   questions.  Let her answer.


          21             THE WITNESS:  I'll read it again.


          22        BY MR. DIUMENTI:


          23        Q    No, I just -- my question --


          24        A    The company shall not conduct any --


          25        Q    (Inaudible --)
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           1             (The witness and counsel continue to talk on top of


           2             one other making it very difficult for the
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           3             transcriber to hear what is being said.)


           4             THE COURT:  Okay.  Stop.  What was your question?


           5        BY MR. DIUMENTI:


           6        Q    Do you see any part to this paragraph that limits


           7   that to be Saratoga Springs property; yes or no, ma'am?


           8        A    Repeat that.


           9        Q    Do you see any part of the paragraph you just read


          10   that limits selling, granting or taking an option on lands for


          11   investment purposes or development that limits that statement


          12   to Tivoli?


          13        A    Absolutely.


          14        Q    Read the part that limits it to --


          15        A    The company shall not conduct any other business


          16   unless related to the business unless approved by unanimous


          17   consent of all members.


          18        Q    Doesn't that mean selling cars, selling groceries,


          19   selling gasoline?


          20        A    It means whatever they decide to do that we all


          21   agree.


          22        Q    Other than developing lands?  Isn't that what that


          23   means, ma'am?


          24        A    No.


          25        Q    Let's go to 7.1.  I apologize.  I'll strike that


                             COURT CERTIFIED DOCUMENT


                                                                          35
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          25        Q    Is your signature on that document?


                             COURT CERTIFIED DOCUMENT


                                                                          38


           1        A    It is.


           2        Q    What was the purpose of your signature on that


           3   document?


           4        A    To get the sell of the property going.


           5        Q    It wasn't to affirm your understanding and


           6   acquiescence in the terms of the operating agreement?


           7        A    These are -- Jim read it --


           8        Q    No.  My question is, ma'am, so we don't go down that


           9   road again, was the purpose of you signing that, yes or no, to


          10   affirm and acquiesce in the provisions and the covenants in


          11   that agreement?


          12        A    Yes.


          13             MR. DIUMENTI:  Okay.  I apologize, Judge.  I had


          14   cataract surgery and ever since, as happened sometimes, I can't


          15   see anything.


          16        BY MR. DIUMENTI:


          17        Q    You indicated that early on you were impressed with a


          18   particular project that you were taken to at or near the


          19   location in Centerville.


          20             Do you recall telling us that?


          21        A    Yes.


          22        Q    Okay.  Who went to that project with you?


          23        A    Allen and Kerry.
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          24        Q    Allen Bruun and Kerry?


          25        A    Uh-huh.


                             COURT CERTIFIED DOCUMENT


                                                                          39


           1        Q    Jim Diderickson wasn't there?


           2        A    I don't recall.  I don't think so.


           3        Q    And did you -- whose vehicle did you go there in?


           4        A    We went in my own and Allen went in his own.


           5        Q    And what did you do at that site?


           6        A    I just walked through the structure.


           7        Q    Through one structure?


           8        A    Pardon me?


           9        Q    Through one structure?


          10        A    It was like one structure, yes.


          11        Q    Do you recall the name of the developer?


          12        A    No.


          13        Q    Do you recall -- does the name Hidden Valley ring any


          14   bells with you?


          15        A    Not because of walking through the structure, no.


          16        Q    No, because I asked you the question.  Does Hidden


          17   Valley ring any bells?


          18        A    No.  No.


          19        Q    Hidden Acres.  Pardon me.  It's your sworn testimony


          20   that you never had a conversation on that day with Bruun


          21   concerning a joint venture with Tivoli in order to earn
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          22   revenue --


          23        A    Absolutely not.


          24        Q    Please let me finish my question.


          25        A    We did not.


                             COURT CERTIFIED DOCUMENT


                                                                          40


           1        Q    Let me --


           2        A    We saw what he was --


           3             THE COURT:  Okay.


           4             THE WITNESS:  -- building.


           5             THE COURT:  Yeah, don't interrupt him just like I


           6   don't want him to interrupt you.


           7             THE WITNESS:  Okay.


           8             THE COURT:  Let him finish.


           9             THE WITNESS:  Okay.


          10        BY MR. DIUMENTI:


          11        Q    Was there any conversation concerning the proposition


          12   Tivoli was in dire need of resources and that there was profit


          13   available by joint venturing one or more of the lots in Hidden


          14   Acres?


          15        A    No.


          16        Q    You don't recall, correct?


          17        A    No, I do recall.  It was no.


          18        Q    Was that ever discussed in the minutes?


          19        A    No.


          20        Q    It was never discussed in Tivoli's minutes?
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identified the Defendant Allan Bruun.


THE COURT: It will.


Q. (By Mr. Taylor) Mr. Posey, you just mentioned a


piece of property that you visited in Davis County. When


exactly was that?


A. It would have been, um.


Q. I'll, I'll ask it this way. Was this around the


same time that you were having discussions with (inaudible)?


A. Yes. And I would say '07. The middle of '07.


Q. Who was with you when you visited the property?


A. Well, there was Jim and Allan for sure. And, um. I


don't recall if there was anyone else at that time.


Q. Was Ms. Posey there too?


A. She had eventually been there to see the property.


I don't know if it was that specific time or not. Again, there


were several, several times we went.


Q. What was the property like; can you please describe


it?


A. The Davis county property?


Q. Right.


A. Well, it was, it was, it was probably originally


orchard. And I'm speculating on that. It had a cul-de-sac


developed into it and some multi-dwelling homes on it. And


part of the reason I know that is I'd called on that spot after


the fact, when we started -- after I met them, and started
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selling concrete and concrete pumping. So I'd been, been up to


that location several times throughout the next year.


Q. Why was that? Oh, (inaudible.)


A. Just as a sales rep.


Q. I see. Can you recall if that particular property


had a name?


A. It's, it seems to me it was Hidden Acres, but I'm


not positive.


Q. Thank you. What was the, when you first saw it what


was the status of the development?


A. Well, there was some model homes out front. And


some framing construction work that had gone on. And they were


digging and getting ready to put in other buildings. Footings


and foundation work.


Q. Did visiting this property help you understand what


the Defendants were trying to represent to you was possible


with 29 acres?


A. Not so much what was possible with the 29 acres.


This -- they had the capacity to build, you know, what they


claimed they could build. That's one of the things that my


interest was in, that I was dealing with somebody that was


capable.


Q. When you were having these discussions with the


Defendants did they ever show you any plans?


A. Of which --
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THE COURT: -- defendants, so.


MR. TAYLOR: I thought he was doing it for the two


of them.


THE COURT: No. I doubt it.


MR. DIUMENTI: No. I don't represent (inaudible.)


CROSS-EXAMINATION


BY MR. THOMPSON:


Q. Good morning, Ms. Posey.


A. Good morning.


Q. In your direct examination you and Mr. Taylor had a


discussion where you went through a number of checks. In fact,


as I recall you went through all or nearly all the checks that


are charged in this action. Is that correct?


A. A few. I don't know how many.


Q. I recall quite a few. Is that a fair statement?


A. There was quite a few. There was a lot.


Q. I show you what's been marked for identification


Defendants' Exhibit No. 60.


MR. THOMPSON: May I approach, your Honor?


THE COURT: Uh-huh.


Q. (By Mr. Thompson) Do you recognize that document?


A. Yes, I do. I wrote it.


Q. Did you give that document to the State?


A. I did.


Q. If you notice at the top of the document it says:
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"Yellow means okay."


A. Yes.


Q. Do you see that?


A. Uh-huh.


Q. Now, on the copy I received there was no yellow, so


I'm going to ask you. Was the yellow a highlighting or some


other indication on the copy that you gave to the State?


A. Probably. I don't remember.


Q. Okay. You'll notice another notation there: "All


other checks are not Tivoli's business." Do you see that?


A. Yes.


Q. Okay. So is it a fair statement that in the version


you gave to the State the checks that were marked in yellow or


indicated in yellow were checks that you thought were okay, and


everything else on your list you contended was a, as you put it


in your, in your blurb that you gave the State, an


"embezzlement"?


A. I didn't say that.


Q. It, it was in that document you were just --


A. I said that they weren't pertaining to Tivoli's


business.


Q. Okay.


A. To the entitlement that Ti --


Q. In this document that's what it says.


A. -- of Tivoli. Which was --
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MR. THOMPSON: Again, we appreciate the Court


substituting that for the exhibit that has been accepted and


admitted.


Q. (By Mr. Thompson) I would direct your attention now


to check number -- well, the check dated 1/23, I assume '08.


This is to Four Winds for $500?


A. Yes.


Q. You indicated that that's not Tivoli's business?


A. It was $500, so I guess I just didn't do anything


with it.


Q. But is it, is it more than 500?


A. No. It is $500.


Q. But your assertion was that it was a theft


(inaudible) somehow improper?


A. I didn't know.


Q. Okay. How is that different from the check dated


12/21/07 to Four Winds, which we discussed above, in the amount


of $3,000?


A. That one's not highlighted either. I was -- I


didn't know what Four Winds was doing, so I didn't highlight


Four Winds as being okay.


Q. Okay. All right. I'll say that -- I'll say the


words again: You're right.


A. I was like, Now wait a minute. If yellow says


they're okay, Four Winds isn't highlighted. Okay.
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Q. I would like you to take a look at the check on the


next page, page No. 2, dated 4/23/08 to Hales Engineering, in


the amount of $3,700 and 80 -- $8,780. You indicated that that


is not related to Tivoli's business?


A. The star means I wasn't sure. So I didn't say it


was okay, and I didn't say it wasn't, because I didn't, I


really didn't know. I just know that, that that check was


wrote to them.


Q. Well, you said above: "Yellow means okay. And all


other checks are not Tivoli's business." Isn't that your


testimony?


A. That is.


Q. And that's what you gave to the State?


A. Okay.


Q. Is that not correct?


A. Then...


Q. That's the representation you made to the State?


A. Yes.


Q. All right. If I represent to you that Hales


Engineering Company is a wetlands consultant?


A. Okay.


Q. Is that check over the amount of $500?


A. Yes. Which one? There's several to them.


Q. The one we're discussing to the Hales Engineering


dated 4/23/08.
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execution of these two documents did the Defendants -- what do


you recall the Defendants saying to you about their role?


About what they would do?


MR. DIUMENTI: You know, your Honor, that question


is overly broad. It isn't narrow in time or stages.


MR. TAYLOR: I can ask a leading question.


(Inaudible.)


MR. DIUMENTI: You can ask him what conversations


occurred, too.


THE COURT: Okay. Why don't you try to tailor your


question to exactly when you're referring to.


Q. (By Mr. Taylor) Mr. Posey, in your -- in the


discussions with the Defendants leading up to the execution of


these documents, these agreements, to get Tivoli up and running


what were the Defendants, in your opinion, if anything,


supposed to be doing?


A. They were supposed to be working on a concept plan.


Architectural drawings. To be able to go to Saratoga Springs


to get their blessing, I guess. (Inaudible) say it in my


words. Get their blessing so we could move forward on building


on the 29 acres.


Q. Prior to entering into these agreements, prior to


the discussions you had with the Defendants, had you ever heard


of the term "entitlement"?


A. Oh, I'm sure I had. But I'm, I'm positive I
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wouldn't use it on an everyday basis.


Q. Okay. Did, um. In the discussions you had with the


Defendants did they say how they would use the money that came


into the operating -- or to your -- did they say how they would


use the money that would go into the bank account for Tivoli


Properties?


A. It was my understanding that the money generated by


the hard-money loan was exclusively to get entitlement for


Saratoga Springs property. Wasn't to be any -- for anything


else. I mean, we didn't have enough money to do anything other


than to get to entitlement.


We were on a, on a pretty harsh interest payment


loan. And it was my belief that once we got entitlement we


would move to a softer or more gentle interest rate for a


construction build to continue on developing Saratoga Springs


and, and build it out.


MR. TAYLOR: Your Honor, if I could please have a


moment?


(Pause.)


Q. (By Mr. Taylor) Mr. Posey, looking at the operating


agreement, let's go to page 2. If you could turn to that,


please. Looking at Section 1.2.7:


"'Company' means Tivoli Properties,


LLC, a Utah limited liability company."


To your knowledge was there any other company that
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done. They'd done some perc holes and one thing or another.


Q. Thank you. Going back to the agreement. Seven


point five, turn the page. Seven point -- 7.5 on page 14, do


you see that?


A. I do.


Q. Starting second sentence, "No act" -- or the second


line:


"No act shall be taken, sum expended,


decision made, obligation incurred, nor


power exercised by any manager on behalf


of the company except by the consent of


100 percent of all membership interests."


And then before I go on, just to clarify, were you a


member.


A. I was a member.


Q. Okay. Was Ms. Posey a member?


A. Yes, she was.


Q. Okay. It goes on to say, 7.5.1:


"Any significant/material purchase,


receipt, lease, exchange, or other


acquisition of any real or personal


property or business."


Can you recall either of the Defendants asking for


you to consent to any significant or material purchase?


A. No.
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Q. Can you recall them asking for you -- for your


consent for any, for anything else in that section?


A. No.


Q. Okay. Let's keep on going. Seven point five point


seven, which is a few items down. Few lines down:


"Any change in the character of the


business and affairs of the company."


Can you recall them asking for your consent for any


change in the character, business, and affairs of the company?


A. No.


Q. Seven point five point eight:


"The commission of any act which would


make it impossible for the company to


carry on its ordinary business and


affairs."


Did they ask you for any consent to commit any such


act that would have that kind of a result?


A. No.


Q. Okay. So I want to ask you, when you were having


the discussions, the negotiations for this agreement and the


Real Estate Purchase Contract, did either of the Defendants say


anything to you about having already incurred costs or expenses


with respect to this project?


A. I don't recall any. At that time it was just a


matter of us getting together and deciding whether we were
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going to do business, business with one another.


Q. At any time did either of them say to you that money


in Tivoli's bank account would be used for their other


companies?


A. No.


Q. For their other developments?


A. No.


Q. Would you have agreed to that?


A. No.


Q. Why not?


A. Again, I had putten -- or "putten." I had taken the


money generated from a lien against Saratoga Springs to develop


Saratoga Springs. I didn't want to get involved with anything


else until I found out if there was going to be money made by


the Saratoga Springs property.


We were under the gun. Why take a bunch of money


and spend it on something that I had no interest in? I had no


recourse to it.


Q. Thank you. How about anything -- did either


defendant say anything to you about Tivoli engaging in


investment opportunities or income-generating opportunities?


A. I've never had a discussion with them about that.


Q. Did they ever say that that was happening?


A. No.


Q. Okay. Did they ever say anything to you about
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Tivoli making loans?


A. No.


Q. To any of their other companies?


A. Absolutely not.


Q. Temporary advances?


A. No.


Q. Okay.


A. I'm assuming you're asking if they asked my


permission as a member.


Q. Correct.


A. That's -- no, they did not.


Q. Thank you. Have, have you ever heard of a corporate


entity called "US General Construction"?


A. I have now.


Q. At the time that you signed these documents had you


heard of it then?


A. No. I wasn't aware of it.


Q. Did they ever say anything to you about it?


A. No, I -- no. We had no reason to, to speak of any


of that type of operation at that time.


Q. Did, um.


MR. TAYLOR: Can I just have a moment please, your


Honor?


THE COURT: Uh-huh.


Q. (By Mr. Taylor) Did you ever go to any meetings
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A. "Tell me how 104 was incorporated.


Check No. 104 to Four Winds."


Q. And your response?


A. "I cannot."


Q. Tell the jury today why 104 is -- was inappropriate.


A. It's my opinion that it wasn't spent on Saratoga


Springs property.


Q. What was it spent on?


A. Without seeing the Check 104 I couldn't tell you.


At this time.


Q. You can't tell the jury in response to my question


what the check was for, can you?


A. No.


Q. Thank you. And if we'll move on to line -- page 60.


Are you on page 60?


A. Of the same document?


Q. Yes.


A. Page 60.


Q. Line 13.


A. Question by Mr. Diumenti -- am I pronouncing your


name right?


Q. Close enough.


A. "Ten twenty-one, how did that constitute


a theft of your and Bobbie's property?"


"Well, obviously" -- "Answer: Well,
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obviously it was because it was over the


amount of $500. That's how I believed it


to be."


Q. Today I'm asking, do you have a different belief of


why that was an inappropriate amount for them to have taken


from Tivoli?


A. That check number?


Q. Yes.


A. The issue that it was over $500, and the issue that


it was not spent on Saratoga Springs.


Q. What was it spent on? Tell the jury what it was


spent on.


A. Again, I cannot. At this time. I don't have the


copies of the cancelled check with me. They're out in the


hallway, sir.


Q. You don't have a personal knowledge of what it was


spent on, whether you got the checks or not. Isn't that true?


A. That's correct.


Q. Let me ask and maybe we can just shortcut this. In


my other inquiries about specific checks was that your same


response?


A. Pretty much the same response.


Q. Okay. I think my recollection is that you and


Mr. Taylor had a conversation about Lone Peak. Is that right?


Did he ask you whether you'd gone and entered a
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MR. DIUMENTI: Yep.


THE COURT: -- what's going on.


MR. DIUMENTI: I have an excellent grasp on it.


THE COURT: Yeah.


MR. DIUMENTI: The problem is, I'm just looking --


trying to look forward to the economy of this. Because this --


Judge, this could take a lot of all of our times, and I'm just


trying to shortcut. If they said, Hey, you violated


paragraph 3, page 4, subparagraph (2) of the agreement that


says you can't buy trailers with this money, hey.


THE COURT: But this isn't a civil breach case.


This is --


MR. DIUMENTI: Well, it is.


THE COURT: I mean, criminal matters are looked at


in the totality of it. They can --


MR. DIUMENTI: Then it is a civil breach case,


Judge, in part, because --


THE COURT: No, no, no.


MR. DIUMENTI: -- these people only violated the


law, only unlawfully took property of another, if the people --


part of that agreement didn't give them permission. If they


gave them permission to spend money, use money in the way they


did, I don't care what the criminal law says, it's not a crime,


because that was the agreement going into it.


THE COURT: Yeah, but it -- just because something
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P R O C E E D I N G S


THE COURT: Okay. This is the State of Utah vs.


James Diderickson and Allan Bruun.


MR. DIUMENTI: How are you, Judge?


THE COURT: I'm good.


MR. DIUMENTI: George Diumenti appearing for James


Diderickson.


THE COURT: Okay.


MR. THOMPSON: Clifton Thompson for Allan Bruun.


MR. TAYLOR: Jake Taylor for the State.


THE COURT: Okay. We have a motion for a bill of


particulars. That's what we're here about, right?


MR. DIUMENTI: Yes.


THE COURT: It's your motion, go ahead.


MR. DIUMENTI: You were unlucky, Judge, you drew


this case. If I could -- and, you know, I'll be very frank. I


know it would have been impossible for the Court to look at all


the -- very carefully at all the pleadings and exhibits.


THE COURT: Now, I've read the Information, and I've


read Judge Skanchy's decision, and your motion.


MR. DIUMENTI: Right. This is a case, your Honor,


if I can -- and I think it's necessary to kind of fill you in


so you'll know where we're at -- it's going to involve hundreds


of exhibits.


THE COURT: Uh-huh.
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MR. DIUMENTI: It may or may not, depending on how


things work out today, involve the examination of several


rather significant and somewhat complicated agreements. An


operating agreement for the development of real property,


settle agreements, addendums to the operating agreement. The


creation of at least four LLCs.


In essence, shortcutting this, we've been through a


prelim, we've looked at the probable cause statement, we have


stacks of documents, trying to prepare for a trial in this


matter. Simply stated, the genesis of this, the trunk of this


tree as it initially grew out of the ground involved about


$390,000.


The source of that money is one of the things we're


trying to focus and get to the bottom of so when we get to


trial there's no amendment that's going to cause us to say


we're unprepared to defend the allegations. But this $391,000


found its way into an LLC named "Tivoli." The --


THE COURT: I have read all the pleadings. I


thought this started with a piece of property --


MR. DIUMENTI: It did.


THE COURT: -- that was worth a few million.


MR. DIUMENTI: No. It -- the property -- that's why


I say there's a lot of -- this is going to take at least three


weeks to try if we go to trial. But the property was owned by


people called the "Poseys." It had a $400,000 -- it had
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$400,000 worth of stones on it, mortgages, first and second.


The property was appraised. It was worth $600,000


is what the appraisal said, or less. The Poseys started


negotiations with these -- our clients, said the property was


worth millions. Well, it wasn't. It was worth a few hundred


thousand or less more than the mortgages that were owed.


Our clients said, Hey, this could be very valuable


to both of us if it were entitled. If the zoning was changed


and there were permits for the development of the property, et


cetera, et cetera. The property -- they entered into an


agreement with the Poseys where they purchased Tivoli, an LLC,


owned by Equity Partners. Not these people, but by Equity


Partners, an LLC of which they were members.


Equity Partners agreed to purchase this property


from the Poseys for three hundred -- three -- $3 and-a-half


million. The way that went about is Equity Partners went to a


hard-money lender and borrowed -- and arranged to borrow


$750,000. The Poseys weren't a part of that note.


The hard-money lenders said, Okay, we'll lend you


the $750,000 on two conditions: Number one, we pay off the


first and second mortgages for about 209,000 and 40,000. For


about $350,000. We want our interest on this hard-money loan


in advance. Another $60,000. And we'll, we'll give to the


sellers, the Poseys, 391,000. The balance.


Prior to the sale of the property by the Poseys to
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Equity Partners, the Poseys and Equity Partners entered into an


agreement where the Poseys purchased from Equity Partners


25 percent interest for $350,000. They said, We'll buy


25 percent of Equity Partners, the purchaser of this ground,


we'll buy 25 percent of the company. And we'll pay you


$350,000.


The title company closed the hard-money loan, and on


the Poseys' instructions sent the 391,000 to Tivoli so that the


Poseys could pay -- buy their interest in Tivoli. That was the


source of this money that, quote, unquote, was misused. About


$391,000.


It's our position -- and I just want to know which


way the State's going to go, because I don't want to


waste what's going to be several months of my life preparing


and trying this case, and do it over again.


The State, as I (inaudible) interpret their


pleadings, quote, unquote, in the second paragraph of their


response, funding for the development came from part of an


up-front pay -- up-front payment that the Poseys had received


in connection with the sale of 29 acres.


That's where this trunk -- this tree, this trunk,


the dichotomy starts. We believe, all we know, and that's why


we've asked for (inaudible), this wasn't the Poseys' money.


The money was the asset of Tivoli. The Tivolis [sic] had


bought an interest in Tivoli.
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THE COURT: But aren't the Poseys --


MR. DIUMENTI: The sellers of the land.


THE COURT: Yeah, but aren't the Posey also members


of the Tivoli thing?


MR. DIUMENTI: Yes. They bought 25 percent of that


for twenty --


THE COURT: And doesn't the contract with the Tivoli


thing say that money won't be spent in other areas unless


everyone agrees?


MR. DIUMENTI: No. No, it doesn't say that. The


agreement is very clear as to the expe -- as to the latitude of


the expenditures. But you hit right on my point today, Judge.


THE COURT: That's 7.5, isn't it?


MR. DIUMENTI: Well, there's several. Several --


THE COURT: Except by the consent of 100 percent of


all membership interests?


MR. DIUMENTI: If you read, the agreement says that


Equity Partners will have the sole discretion to spend money


and move the project forward. That they can pay themselves a


management fee. I won't read the whole agreement unless you


want me to.


THE COURT: No. Anyway, we're not trying it today.


So what is it you want to know from the State?


MR. DIUMENTI: Well, no. But you hit, you've hit to


my point. I don't believe that's the State's position. The
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State say, You took money from the Poseys.


THE COURT: Yeah.


MR. DIUMENTI: The Poseys didn't have money to take,


it was Tivoli's.


THE COURT: Well, isn't that a fact for the trier of


fact? I mean, isn't that what the jury decides?


MR. DIUMENTI: I don't know. I guess it depends on


what you're going to instruct the jury. But what I'm trying to


say, Judge --


THE COURT: Uh-huh.


MR. DIUMENTI: -- before we spend a lot more money


on experts to come in and testify about how this agreement


works, and how the thing -- traditionally development


agreements work. And that's what this whole issue is about.


We don't believe any of these expenditures were


without authority. We think every one of them was with


authority. But the State won't identify what paragraph each of


those -- there's only 29 of them. Twenty-eight of them. Check


No. 104, for example, or whatever it was, what provision in the


agreement did that violate? The expenditure of that money


violate?


THE COURT: Well they don't have to elect what


theory they're going under.


MR. DIUMENTI: It's not a theory. It's, it's like


saying, if you've got an information that says you violated
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five counts of Title 76, and we're going to trial tomorrow.


Well, there's a lot of, lot of opportunities in Title 76 of the


criminal code.


We just want to know...


THE COURT: Well, don't you generally look -- if


somebody says you're in violation of Title 76 don't you


generally look at what your client did and then you can kind of


decide --


MR. DIUMENTI: I don't know --


THE COURT: -- whether he murdered somebody, or


whether he took drugs, or whatever it was (inaudible)?


MR. DIUMENTI: Well, generally it's the obligation


of the State to identify what it is he did so that we can


prepare a defense.


THE COURT: Well, they've done an entire preliminary


hearing and a pretty lengthy pleading. What, what is your


question? Which one of those provisions is your question?


MR. DIUMENTI: Yes. Because if you were familiar


with the agreement -- and I don't mean to get sideways. But if


you were familiar with the agreement you'd understand just what


I'm saying. Because the agreement says they can spend the


money any damn way they want.


There's other portions of the agreement if a person


doesn't take the time to read it says you can't spend more


than --
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SPEAKER UNKNOWN: Five hundred dollars.


MR. DIUMENTI: -- $500 without everybody's


agreement. That doesn't apply to these folks. Doesn't --


plain doesn't apply. I don't care if a first-year law student


reads the contract.


THE COURT: Yeah, but Judge Skanchy kind of


addressed that in his footnote down there, didn't he?


MR. DIUMENTI: Well, but Judge Skanchy had a


different -- a burden far less. I mean, can't even speak of it


in the same breath.


THE COURT: Well, yeah. Like I said, we're not


trying it today, so.


MR. DIUMENTI: No, but. As long as we don't have a


situation where I get in -- where we get in court, Judge, and


I -- they claim that it's Tivoli money instead of Posey money.


Because I'm preparing a defense that the Poseys didn't lose a


nickel.


That no money belonging to the Poseys, because that


wasn't -- if I buy General Motors stock that money isn't mine


anymore, it's General Motors', and I have a stock interest in


General Motors.


THE COURT: Yeah. Well --


MR. DIUMENTI: They had a membership interest in


Tivoli.


THE COURT: So this is a fact for a jury to decide.
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You believe your clients are innocent. That's --


MR. DIUMENTI: No.


THE COURT: I don't see that there's anything


unusual (inaudible.)


MR. DIUMENTI: The issue is, are you going to let


evidence in about Tivoli money that was spent?


THE COURT: Yeah.


MR. DIUMENTI: Well, then I'd like to --


THE COURT: I mean, how do we parse out bits and


pieces of this whole thing?


MR. DIUMENTI: We don't. I'm not asking for bits


and pieces. I just want an acknowledgment by the State that it


isn't the Poseys' money, that it's Tivoli's money that these


people allege was misappropriated.


THE COURT: Well, obviously they're alleging that it


was the Poseys' money.


MR. DIUMENTI: Absolutely. I just read you the main


part of their pleading. That they say it was money that --


up-front payment.


THE COURT: And it was the Poseys' money because the


Poseys were members of Tivoli. So I don't know how you


separate it out one from the other.


MR. DIUMENTI: Well -- okay.


THE COURT: They're so intertwined.


MR. DIUMENTI: Which leads us to the second issue.
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THE COURT: Okay.


MR. DIUMENTI: If they own -- if Poseys only own


25 percent -- actually 23.58 percent --


THE COURT: Well, is it really not what -- the


percentage they own, it's whether or not they have a say in how


the money is spent?


MR. DIUMENTI: Well, it makes a difference in a


second, second-degree felony and Class B misdemeanor. If


there's a thousand dollar check and you're only -- and you only


own a 25-percent interest, then that is a $250 theft, not a


thousand dollar theft.


Which is the second of our motion for bill of


particulars. This isn't something that I want to spend a week


in front of a jury with breaking down the fact that Tivolis


only owned 23 percent of Tivoli. The Poseys only owned


23 percent of it. Therefore if these people took,


inappropriately, a thousand bucks, they only took 230 bucks


from the Poseys.


THE COURT: Well, that's another element of the


offense, how much the theft was. That's another thing the jury


decides. It doesn't, you know, to me a bill of particulars is,


I don't understand what's being charged here. That's what,


that's what somebody says when they want a bill of particulars.


It sounds to me like you've got a pretty good grasp


on --
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MR. DIUMENTI: Yep.


THE COURT: -- what's going on.


MR. DIUMENTI: I have an excellent grasp on it.


THE COURT: Yeah.


MR. DIUMENTI: The problem is, I'm just looking --


trying to look forward to the economy of this. Because this --


Judge, this could take a lot of all of our times, and I'm just


trying to shortcut. If they said, Hey, you violated


paragraph 3, page 4, subparagraph (2) of the agreement that


says you can't buy trailers with this money, hey.


THE COURT: But this isn't a civil breach case.


This is --


MR. DIUMENTI: Well, it is.


THE COURT: I mean, criminal matters are looked at


in the totality of it. They can --


MR. DIUMENTI: Then it is a civil breach case,


Judge, in part, because --


THE COURT: No, no, no.


MR. DIUMENTI: -- these people only violated the


law, only unlawfully took property of another, if the people --


part of that agreement didn't give them permission. If they


gave them permission to spend money, use money in the way they


did, I don't care what the criminal law says, it's not a crime,


because that was the agreement going into it.


THE COURT: Yeah, but it -- just because something
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may be a breach doesn't mean it isn't also a crime. Okay,


what --


MR. DIUMENTI: Well, I agree --


THE COURT: -- what you're telling me here are all


the issues that a jury has to decide. So what do you want --


MR. DIUMENTI: So, so basically I just want --


THE COURT: -- from the State?


MR. DIUMENTI: I want to know this: The State can


come in and present evidence -- any evidence they want about


why there was a misappropriation of funds in each one of these


checks. That's (inaudible) --


THE COURT: Well, I'm sure --


MR. DIUMENTI: -- (inaudible) fine, they can, and


we'll prepare that way, but.


THE COURT: -- it will be any evidence that's within


the parameters of the agreement. I mean, isn't the reason this


is a theft is because they took money when the contract says


they shouldn't? Is that the State's theory?


MR. DIUMENTI: It --


THE COURT: Well, let's hear what -- if he can


clarify what you want to know.


MR. TAYLOR: Your Honor, I do believe that the


defense is jumping the gun here. That we're talking about


issues that really should be presented to a jury. The basic


thrust of this case is that the Defendants allegedly used money
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that the Po -- in which the Poseys had an interest.


THE COURT: Uh-huh.


MR. TAYLOR: And used it for their own purposes.


And as outlined in the memorandum of probable cause that the


State submitted after the preliminary hearing, that amounts --


that meets all the elements of theft under 404. So --


THE COURT: So you did a statement of probable cause


after the preliminary hearing?


MR. TAYLOR: What, what Judge Skanchy requested was


that the parties brief the issue. And so I --


THE COURT: I haven't looked at those.


MR. TAYLOR: I submitted my brief, which I styled as


a memorandum of probable cause. Ultimately Judge Skanchy


issued his own memorandum in which he bound over the charges.


But your Honor, I think -- if I may, I think what we


need to look at here is the applicable rule, which is 4(e) of


the Utah Rules of Criminal Procedure. Which outlines when and


when -- when a bill of particulars is appropriate, and when


it's not.


And case law that has interpreted that rule makes it


clear that a bill of particulars should not be offered --


should not be required to -- for the prosecution to present its


theory of the case. I put -- the State put that in its --


THE COURT: Uh-huh.


MR. TAYLOR: -- response to this motion. Basically
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the defense, basically the defense is asking why the State


believes this or believes that. And that's asking the State to


provide a legal theory. The State doesn't have to do that


under the rule.


THE COURT: Isn't why you believe that based on what


happened? Because of what happened is why?


MR. TAYLOR: Well, what the State believes happened


is that the Defendants, contrary to the operating agreement,


contrary to the various provisions that, from the State's


perspective, make it very clear, the Defendants used money in a


way that they were not supposed to.


THE COURT: Uh-huh.


MR. TAYLOR: That's, that's the allegation.


THE COURT: And whether or not that was theft is


what the jury decides.


MR. TAYLOR: Exactly.


THE COURT: I'm not going to, I'm not going to make


them pick a provision of the contract that they're going under.


MR. DIUMENTI: Okay. So basically we should be


prepared to give testimony as to each and every aspect of this


contract. That's all I want to know.


THE COURT: Well, as you know, the State goes


first --


MR. DIUMENTI: I understand that.


THE COURT: -- in the trial, so by the time they're
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done you'll know which provisions you need to --


MR. DIUMENTI: Well, that's awful late to be


doing -- to be getting our experts ready. That's why I wanted


to know today --


THE COURT: Experts?


MR. DIUMENTI: -- if all of it's fair game, I've


been doing this a long time, I can be prepared to deal with it.


THE COURT: Uh-huh.


MR. DIUMENTI: I was just trying to save my clients


a little time and some economy. But if the whole agreement's


open, you know, I know how I have to proceed to prepare to


defend the case.


THE COURT: And I can't imagine more than one


expert.


MR. DIUMENTI: Well.


THE COURT: An expert on LLCs and.


MR. DIUMENTI: I've been doing it this way for years


and I haven't been sued yet. And I'm not about to get sued for


malpractice.


THE COURT: All right. I can imagine two experts:


an LLC and an accountant.


MR. DIUMENTI: We, we imagine it's going to be Bruce


Baird as one of our experts, your Honor.


THE COURT: Three, three weeks? I can't imagine


that this trial should take more than a week. I mean, we can
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try a murder in a week.


MR. TAYLOR: Your Honor, if I may, I don't believe


the State would take more than three days to present its case.


THE COURT: And how long?


MR. DIUMENTI: I'm not going to tell you we'll be


done in a week, Judge, because I don't think we can do it.


Impaneling the jury, get our work -- our jury instructions.


THE COURT: I can have a jury impaneled between nine


and noon. I kind of -- I guess, I guess you could --


MR. DIUMENTI: I've done that, your Honor,


(inaudible.)


THE COURT: You could put my middle name up here as


"Frederick," because I'm kind of, you know, not long-winded.


MR. DIUMENTI: I'll just say this. I know I'm not


going to finish in two days. We -- golly, there's a couple


hundred exhibits. A couple hundred.


THE COURT: Yeah. I just did a trial that had


90-something exhibits, and we did the trial in three days.


MR. DIUMENTI: There's, there's -- well.


THE COURT: Okay.


MR. DIUMENTI: I have too, Judge. And I also spent


six months in Idaho on an, on an antitrust case that I thought


would go three weeks, but.


THE COURT: Thank goodness.


MR. DIUMENTI: I don't see this in five days, to be
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very honest with you.


THE COURT: Not an antitrust case.


Okay. We have co-counsel who I have to ask.


MR. THOMPSON: Well, your Honor, I don't want to


speak for George.


THE COURT: Uh-huh.


MR. THOMPSON: But I'll say this: What I'm


interested in is a narrowing of the issues to some manageable


level. For example, I would be satisfied -- and not speaking


for George -- if, if the State would simply stipulate that


they'll rely on the factual allegations that they've made in


their pleadings to date at trial and be held to that, I'm good


with that.


THE COURT: Okay.


MR. THOMPSON: But as it stands, the way I look at


this, there are a number of theories, a number of different


ways that you can view the legal as well as the factual regime.


And we're looking at trying to prepare for all of the possible


ways that the State might come at us.


THE COURT: Well, I would think if they go outside


of what they've put in their pleadings or what they've used in


their prelim, then you don't have notice. I mean, you do have


to have notice. Are you -- what do you have to say about that?


MR. TAYLOR: Your Honor, I, I can't think of any


reason that I would go beyond anything that I've already
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presented. I don't have any other discovery to provide, or. I


don't have any other -- the defense is asking -- is talking


about different theories.


I, I, with respect to the defense, I can't think of


any other theory except for what I've already explained, which


is that the Defendants allegedly took money that didn't belong


to them and used it for other purposes.


THE COURT: Out of Tivoli?


MR. TAYLOR: Correct.


THE COURT: And that --


MR. TAYLOR: And that --


THE COURT: -- that the victims -- alleged victims


had an interest in Tivoli, and that's the reason it's theft?


MR. TAYLOR: That, that they had an interest in


Tivoli, but also that the money that was used was, if not their


money, was at least money that the Defendants did not have --


THE COURT: The right to --


MR. TAYLOR: -- authority --


THE COURT: -- (inaudible)?


MR. TAYLOR: Correct, your Honor. That it was, it


was money that the alleged victims had an interest in.


THE COURT: So that sounds kind of like what went on


at the prelim.


MR. THOMPSON: Yes, your Honor. As I say, if the


defense can rely on the case that the State has enunciated to
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date --


THE COURT: Okay.


MR. THOMPSON: -- we're satisfied.


THE COURT: And you're okay with that, too? We can


all stipulate to that maybe?


MR. TAYLOR: Your Honor, I, I'm happy to -- I'm not


(inaudible) --


THE COURT: Let's say you stipulate to that. But if


you decide there's some other theory you're going under, you


have to notify them.


MR. TAYLOR: Of course.


THE COURT: Within, oh gosh, at least 60 days before


trial.


MR. TAYLOR: Your Honor, I, I want to make sure that


we're on the same page here.


THE COURT: Okay.


MR. TAYLOR: Because, first of all, I don't think


the State is obligated to disclose a theory. And maybe,


maybe --


THE COURT: But then defense is also entitled to


notice as to where you're going on.


MR. TAYLOR: Right. They're entitled to any


additional discovery that may be forthcoming. I don't expect


any. They, I believe, are entitled to, as the rule says,


they're entitled to a short -- or not, I'm not sure if it says
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"short," but basically a concise statement of, of what the


charges are.


And I don't think the State's obligated to provide


more than that. So I don't think I can stipulate to something


where I don't think there's really anything to stipulate to.


MR. DIUMENTI: Well, your Honor, we've come a long


way just in our conversation today, because the information


doesn't say -- doesn't even mention Tivoli. It says they took


property of the Poseys. But that's each count of the


information. That's --


THE COURT: It might have to do about the statewide


system that holds -- that has charges. And the statewide


system doesn't have charges that allow for a space for more


than one victim. You're talking about a computer program. So


that's why he's doing that.


MR. DIUMENTI: Well, that may well be. But he's


made clear today it's been -- as you have -- it's Tivoli's


money that was, if it were inappropriately appropriated, it's


monies that was Tivoli's.


THE COURT: No. I'm saying it could be the Poseys'


money because it came from their land, and it's in an LLC that


they have shares of.


MR. TAYLOR: The State, your Honor, is obligated --


THE COURT: Obviously their theory is that it's the


Poseys' money.
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MR. TAYLOR: The State is obligated to prove beyond


a reasonable doubt under the theft charge -- under the statute


that it was the property of another. We are alleging that it


was Poseys' money.


THE COURT: Okay. Here we go. So it sounds like


this is their theory. They've laid it out pretty clear. He's


not going to limit himself, but will agree that if there's some


other theory way out of line from this one that he's going


under he'll give you notice within 60 days before trial.


Now, I'm not going to treat this like a civil case.


We're not going to spend weeks and weeks on it. We're not


going to set it a year out. Or make it so complicated people


can't understand it. So. We need a trial date, right? And


you want at least three days for the State.


MR. TAYLOR: At the most. It's very possible the


State could present all its in evidence two days.


THE COURT: So we're going to need at least six


days, it sounds like. And we're out to February, at least,


just because of the calendar.


SPEAKER UNKNOWN: So we want to want do three days?


THE COURT: Three and three. Yeah, we have to


because of law and motion and drug court.


Do you mind if we go clear out to March? It doesn't


sound like --


SPEAKER UNKNOWN: I don't think we're going to have
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much choice.


MR. TAYLOR: The earliest I could do it would be


February, so March would work.


THE COURT: Okay.


SPEAKER UNKNOWN: We could do March 4th, 5th, and


6th, and 11, 12, and 13.


MR. TAYLOR: I'm afraid that my paralegal who I will


be having assist me is assisting my colleague, (inaudible), in


a trial that's concluding on March 7th. So if possible,


perhaps --


THE COURT: You want to go beyond that? How about


(inaudible)?


SPEAKER UNKNOWN: (Inaudible.)


THE COURT: Oh my gosh.


SPEAKER UNKNOWN: We just need -- do you think we'll


need two weeks without other things.


MR. TAYLOR: In April I'm out of town the first


week, but other than that.


SPEAKER UNKNOWN: Um. We could do four and two if


we do it the end of April.


THE COURT: Sure. Let's do that.


SPEAKER UNKNOWN: That'll give you two weeks in a


row (inaudible.)


THE COURT: Well, I guess I can try and find


somebody else to cover for me.
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SPEAKER UNKNOWN: (Inaudible) April 22nd and 23rd.


MR. TAYLOR: That works. Or, your Honor, if I may


suggest bringing in a senior judge?


THE COURT: Yeah. Well, that's what I would do for


drug court.


MR. TAYLOR: I don't mean to offend your Honor, but.


THE COURT: No. No, I, you know. Obviously the


court would rather pay for one day for a senior judge to do


drug court than the whole trial. So I would, I would take the


trial, and get myself help for the drug court.


SPEAKER UNKNOWN: So we could do April 22nd, 23rd,


24th, 25th, and 29th and 30th.


THE COURT: Okay. Let's do that. Maybe I can ask


Judge Hansen. That far enough ahead he might be able to sit in


for drug court.


MR. TAYLOR: So, I'm sorry, those dates would be?


SPEAKER UNKNOWN: Twenty-two, 23, 24, 25, 29, and


30. All April.


MR. TAYLOR: That works.


THE COURT: Are you going to have motions


beforehand?


MR. DIUMENTI: Yes, your Honor. We'll have some


motions in, we'll have some motions in limine. And if we could


set up a --


THE COURT: Motion hearing now?
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MR. DIUMENTI: Yeah. And just -- what would really


help us is if we had our witness exchange lists in advance of


the motion hearing. We'd disclose our witnesses. The State


would disclose theirs.


THE COURT: Let's disclose all witnesses by


December 21st. And then have motions January 11th, at 2:00.


MR. DIUMENTI: January 11th, at 2:00?


THE COURT: Does that work?


MR. DIUMENTI: Yes, it does.


THE COURT: Okay.


MR. THOMPSON: Okay.


MR. TAYLOR: Your Honor, do you require an order


denying the motion?


THE COURT: I put it on the record.


MR. TAYLOR: I --


THE COURT: It sounds like we've got it narrowed.


MR. DIUMENTI: If we have a record I'm fine. I'm


fine with that.


THE COURT: Yeah. We don't need to put it into


writing. All right. Anything else we need?


MR. THOMPSON: Not that I can think of, your Honor.


THE COURT: Okay.


MR. DIUMENTI: So Judge, what I'm -- the only thing


that concerns me in these jury instructions, when we have a


final pretrial --
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THE COURT: Oh, yeah.


MR. DIUMENTI: -- can we go over the proposed jury


instructions?


THE COURT: Do you know how much I've tried to get


people to go over jury instructions ahead --


MR. DIUMENTI: Well, that's what I'm saying. This


is --


THE COURT: -- but they won't do it, and now you're


asking to do that?


MR. DIUMENTI: Well, this is one case we've really


got to do it on.


THE COURT: Well, yeah. Why don't we set -- when we


get to those motion hearings why don't we set another date --


MR. DIUMENTI: Okay.


THE COURT: -- that you can do jury instructions.


MR. DIUMENTI: All right.


THE COURT: I always --


MR. DIUMENTI: Okay. We'll see you then the...


MR. THOMPSON: April 12th?


MR. DIUMENTI: No. December...


THE COURT: No, that's --


MR. THOMPSON: January 11th --


MR. DIUMENTI: January 11th, at 2:00.


THE COURT: Yep.


MR. THOMPSON: Two p.m.
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THE COURT: I'm fine.


MR. TAYLOR: Oh, your Honor?


THE COURT: Uh-huh.


MR. TAYLOR: I'm sorry. I have a two-week jury


trial in St. George beginning January 7th. And so I'm--


THE COURT: Okay. You want to go January 4th, then,


for motions?


MR. TAYLOR: That's, that's fine. Well, your


Honor --


THE COURT: You don't want it right before your


trial? The 18th?


MR. TAYLOR: The trial is scheduled to end on the


18th. I think it'll be done a few days before then. But just


to be safe can we perhaps get the 25th? Or sometime during the


week of the 22nd?


MR. DIUMENTI: See, I knew you weren't a three-day


guy, Jay.


THE COURT: Yeah, the 25th is fine if it works for


everyone else.


MR. TAYLOR: Okay.


MR. THOMPSON: (Inaudible.)


MR. DIUMENTI: What is it now?


MR. THOMPSON: The 25th.


THE COURT: Twenty-fifth for the motions.


MR. THOMPSON: Still at two? Okay.







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


(October 26, 2012 - State AG vs. Diderickson)


Kelly L. Barber-Wilburn, CSR, RPR


29


THE COURT: Two o'clock.


MR. TAYLOR: So that's the deadline for motions?


THE COURT: That's when we'll argue the motions, so


try to have them to me ahead so I can read them.


MR. TAYLOR: Right, right. That's what I'm


talking --


THE COURT: Because this is kind of complicated, and


I get that.


MR. TAYLOR: That, that works, your Honor.


MR. DIUMENTI: Thank you, Judge.


MR. TAYLOR: Thank you, your Honor.


THE COURT: What you need for your jury is


accountants.


MR. DIUMENTI: Pardon me.


THE COURT: What you need for jurors is accountants.


Normally I'd be striking any jurors that were accountants if I


were...


MR. DIUMENTI: Well you know, Judge, for the first


time in a long --


THE COURT: This would be a time I wouldn't.


MR. DIUMENTI: Two Fridays ago I tried a case where


we plenty of jurors. Twelve -- of the 12 challenges that


neither the State nor the defense disagreed with, four people


said they wouldn't believe a lay witness over a policeman. Two


people said that anybody that refused to testify, they couldn't
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believe.


THE COURT: Oh.


MR. TAYLOR: Judge, I've got to run.


MR. DIUMENTI: It was the most amazing jury.


THE COURT: All right. We'll see you next time.


MR. DIUMENTI: Thank you, judge.


MR. THOMPSON: Thank you, your Honor.


(The hearing was concluded.)


***


***


***


***


***


***


***


***


***


***


***


***


***


***


***


***


***
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background papers. And I'm sure you're familiar with that, so


I won't rehash these. But I'll make only a few points on the


more narrow issues in our motions.


First prong of our motion we, again, we set out in


our briefs -- and I won't say here -- why the charges are


unsupportable. The Poseys have no ownership interest, or at


most a 23.8 percent interest in the funds at issue as a matter


of law.


Now, the State is right, we cited no case law. But


we did cite the relevant contract documents. And it is to


those documents and the canon of law that interprets them, and


not the canon of law itself, that determines the legal


ownership interest in the funds at issue. And remember, these


are charges as thefts from the Poseys, so their ownership


interest is critical.


The provisions are there for the Court to see,


interpret, and understand. And we, you know, we respectfully


submit that you will have to be familiar with Exhibits B and C.


More familiar than you'd probably like to be. But the Court


can read those and interpret those in accordance with the


general legal principles that your Honor, myself, and everyone


who is before the Bar learned back in contracts and


corporations in law school.


In accordance with these general principles the


ownership by the Poseys, and thus the validity of the charges
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cross-examination.


MR. DIUMENTI: May I proceed, your Honor?


THE COURT: Uh-huh.


CROSS-EXAMINATION


BY MR. DIUMENTI:


Q. How are you, Mr. Posey?


A. Fine, thank you.


Q. Do you recall we have had a prior occasion to do


this same thing on March 3rd, 2012, before Judge Skanchy?


A. I got it right here.


Q. You recall that?


A. I do recall.


Q. I'll apologize in advance. I'm having the same


problems you did at that hearing with eyesight, so you'll have


to bear with me.


SPEAKER UNKNOWN: May I?


THE COURT: Uh-huh. Yes. And maybe we can just


pull that one up?


MR. DIUMENTI: Want me to do both sides?


MR. THOMPSON: I think so. This one has the


defense.


MR. DIUMENTI: Okay.


Judge, you know, I --


THE COURT: (Inaudible.)


MR. DIUMENTI: One of the flaws of our courtroom is
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you can't see this thing.


THE COURT: That's all right. I'm not deciding this


case.


MR. DIUMENTI: We could put a mirror up there.


MR. THOMPSON: Do you want (inaudible)?


MR. DIUMENTI: Yeah, sure. Let's just slide this


end in a little more.


Q. (By Mr. Diumenti) Can you see that, Mr. Posey?


A. I can.


Q. Mr. Posey, in May of '07 did you contemplate that


the country would go through the worst financial disaster in


history about six months later? Did you foresee --


A. No.


Q. -- that?


A. No.


Q. You were aware that it was the largest single


financial collapse of the finance institutions of the United


States of America?


A. No, I wasn't.


Q. It was not?


A. No. I wasn't aware of it.


Q. You were aware that happened though, certainly, were


you not?


A. Yeah, but not --


Q. Okay. No one was (inaudible) --
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RECROSS-EXAMINATION


BY MR. THOMPSON:


Q. Mr. Mutter, in your testimony on redirect you


testified that my client, for example, and I presume also


Mr. Diderickson --


A. Sure.


Q. -- did not acknowledge participation in Hidden


Acres.


A. Not that I'm aware of.


Q. Did they ever deny participation in Hidden Acres?


A. Well, no. I didn't ask them about it.


Q. Thank you. You said that the property was


collateralized?


A. Uh-huh.


Q. That was your testimony on redirect. They didn't


sell it to Equity Partners?


A. Yeah. They sold it and they received --


Q. (Inaudible.)


A. -- 392,000 for it.


Q. They sold it to Equity Partners?


A. Uh-huh.


Q. All right. So the Poseys did not collateralize that


property, did they? They sold it.


A. Well, they --


Q. Is that not correct?
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A. They were in agreement to have that be the security


for the $750,000.


Q. No, that's not my question. Did they or did they


not sell the property to Equity Partners?


A. Yes, they, they sold it as per this HUD.


Q. Yes, they sold the property to Equity Partners. Who


took out the loan?


A. Signed by Jim, Allan, and Guy.


Q. Yeah. It was Equity Partners, was it not?


A. Yeah, but it was secured by the property --


Q. It was.


A. -- that belonged to the Poseys.


Q. It was. And when they took out that loan, they


owned the property; is that not correct? It was all that --


the transaction. They bought the property, and then


immediately used it as collateral for a loan?


A. But it was part of the 392,000 that was theirs that


was taken.


Q. Well, that's not my question, again. Was it, was it


not the fact that they purchased the property from the


Poseys --


A. I --


Q. -- and then they used that property as collateral


for the loan; "yes" or "no"?


A. Oh. Well, of course. The property was used --
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Q. So was it not --


A. -- to secure the loan.


Q. -- Equity Partners that collateralized the property?


A. Well, I --


Q. "Yes" or "no"?


A. On paper? Sure.


Q. Sure. Okay, thank you. That --


A. It was a group --


Q. No, that's good.


A. It was a group project.


Q. Now, you knew that -- or you testified that you knew


that the bank accounts were empty at different times?


A. Sure.


Q. Is it a fair statement that these defendants were


scrambling to make payments?


A. Well, I believe the bank accounts would say yes.


Q. Do you remember what else was going on in the


economy, in the world, at that time?


A. Sure. I'm not an economist, but.


Q. But you, you listen to the news?


A. Well, I try not to.


Q. But you, you recall what was going on at that time?


A. We were in a recession. Yes, uh-huh.


Q. Wasn't it, as Mr. Diumenti said, one of the worst


economic --
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P R O C E E D I N G S


SPEAKER UNKNOWN: Please rise for the jury.


(Pause.)


SPEAKER UNKNOWN: You may be seated.


THE COURT: We're back in the matter of State of


Utah vs. Allan Bruun and James Diderickson. The jury is


present.


Next witness, right?


MR. TAYLOR: Yes, your -- actually, your Honor,


we're doing redirect of Mr. Posey.


THE COURT: Oh. All right. Redirect for Mr. Posey.


Come on up. I'll remind you that you're still under


oath.


KERRY POSEY


having previously been duly sworn, resumed the stand


and was examined and testified as follows:


REDIRECT EXAMINATION


BY MR. TAYLOR:


Q. Good morning Mr. Posey.


A. Good morning.


MR. TAYLOR: If I may obtain Exhibits 1 and 2 for


the State? And if I could present them to the witness? Or


actually I'm going to put them back on the device here.


Q. (By Mr. Taylor) Mr. Posey, do you recall our


discussion yesterday regarding the operating agreement?
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A. Yes.


Q. There were some provisions that we went through. Do


you recall that?


A. Yes.


Q. I want to make sure that we understand all of the


provisions, including 7.5. Do you have a copy of the agreement


with you?


A. I do.


Q. Okay. I'm also putting a copy here on the


telestrator or whatever you call this thing. Do you see sev --


7.5 up there?


A. I do.


Q. I'll just read it:


"Limitations. Notwithstanding the


foregoing" --


And I guess before I get to 7.5 we'll just go over


7.4 again. General powers of managers. Do you know who the


managers were for Tivoli?


A. Well, yeah. The manage -- managers were Jim, and


Allan, and Vladimir.


Q. Did -- who did you think had the checkbook?


A. Well, I believed Jim and Allan to have the


checkbook.


Q. Because they had the checkbook did you, did you


think that they were make expenditures during the entitlement
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period?


A. Yes.


Q. Okay. Now 7.4, General powers of managers:


"Except as may be otherwise" -- or


excuse me. "Except as may otherwise be


provided in this operating agreement, the


ordinary and usual decisions concerning


the business and affairs of the company


shall be made by the managers. The


managers have the power, on behalf of the


company, to do all things necessary or


convenient to carry out the business and


affairs of the company, including the


power to" --


And before I go on, do you recall Mr. Diumenti


and/or Mr. Thompson asking you yesterday about this provision?


A. I do.


Q. Do you recall them asking about how Mr. -- how Allan


Bruun and Jim Diderickson were allowed to spend money the way


they wanted to?


A. Yes.


Q. Subject to this agreement?


A. Yes.


Q. Okay. So 7.1.4:


"The power to purchase, lease, or
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otherwise acquire any real property or


personal property, sell, convey,


mortgage, grant a security interest in,


pledge, lease, exchange, or otherwise


dispose or encumber any real or personal


property."


Do you, do you recall going over this?


A. Yes.


Q. Did the managers ask you anything about your


agreement to -- well, let me go on for a second here. There


are some other provisions here, such as 7.4.3. Borrow money,


incur liabilities, other obligations. Engage consultants. At


the bottom here, 7.4.7:


"Participate with others in


partnerships, joint ventures, and other


associations and strategic alliances only


where, where -- only where same are


directly in pursuit of the business as


defined above."


The agreement speaks for itself, obviously, but I


just want to make sure that we're all understanding this. 7.5,


Limitations. Do you see that?


A. I do.


Q. "Notwithstanding the foregoing and any other


provisions contained in this operating
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agreement to the contrary, no act shall


be taken, sum expended, decision made,


obligation incurred, or power exercised


by any mana -- manager on behalf of the


company except by the consent of


100 percent of all membership interests


with respect to" --


And it has a number of different, different items


there.


A. Correct.


Q. Just so that we're clear, did Allan Bruun and/or Jim


Diderickson ever ask you, during the entitlement period or at


any time, ever ask you for your consent with respect to, to any


substantial expense?


A. No.


Q. Not having anything to do with the company?


A. No. They, they ran that part of it.


Q. 7.5.1: "Any significant and material


purchase, receipt, lease, exchange, or


other acquisition of any real or personal


property or business."


Anything from the defendants?


A. Nothing.


Q. Nothing about that?


A. No.
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Q. Have you had a chance to look through all those


items?


A. Below --


Q. Yes.


A. -- seven five? Yes, I have.


Q. Okay. Let's take 7.5.7:


"Any change in the character of the


business and affairs of the company."


Any, any request for your consent for anything along


those lines?


A. No.


Q. Okay. Did you have an understanding that the, that


the defendants were spending money during the entitlement


period?


A. Yes.


Q. What did you believe that they were spending money


on?


A. I believed them to be spending on money at --


MR. DIUMENTI: Well, your Honor, I object. His


belief, as you ruled yesterday, his belief as to whether or not


they believed they had the right to write them is no more


germane or relevant to the matters than, than the other. His


belief doesn't matter. It's what it says in that agreement.


And I object to the question that it's immaterial and


irrelevant what his belief was.
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THE COURT: Yesterday was about intent to commit a


theft, and today is what he thought this, this agreement, this


contract was about. I'm going to allow that answer.


Q. (By Mr. Taylor) What did you believe that they were


spending money on?


A. The entitlement process for Saratoga Springs.


Q. Okay.


A. For the development of Saratoga Springs.


Q. What type of expenses did you think that they were


probably incurring?


MR. DIUMENTI: Your Honor, that is specu -- requests


a speculative response. Did you think they were probably.


THE COURT: Speculation is when you're trying to


think -- to testify about what somebody else is thinking. He's


testifying about what he thought.


MR. DIUMENTI: Your Honor, the question was


speculative on its face. He said "probably." How is --


THE COURT: Well, let's reword the question.


Q. (By Mr. Taylor) Can you say with, with any


specificity what you thought they were spending money on?


A. Yes.


Q. What was that?


A. That would have been things such as soils tests.


Possibly some engineer -- or construction drawings to show


intent to Saratoga Springs that what we were trying to do over
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there was a viable build.


Q. What about conceptual plans?


A. Con -- conceptual plans? I didn't think at that


time we were going to do eng -- any engineering drawings, other


than maybe plot plan. But nothing in the way of building plan


at that point.


Q. From what you understand is there a difference


between conceptual plans and engineering plans?


A. Yes.


Q. What is that difference?


A. As, as I know it, conceptual plans is, is an intent.


To show your intention. Engineering plans are actual plans of


a structure, or engineering to go forth for a building or a


project.


Q. Do you know if engineering plans take into account


the actual property?


A. They do.


Q. How so?


A. Well, you got to know where to lay your water lines,


your, your fuel lines, your sewer lines. Any of that type of


stuff. You need to know if there's such things as wetlands or


soft spots that you can't or would have to possibly take


different measures to be able to build on.


Q. So if there were engineering plans put together


for -- during the entitlement process, would that have
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surprised you?


A. No.


Q. Okay. Yesterday defense counsel showed you a number


of documents, exhibits, reports, things like that. Do you


recall that?


A. Yes.


Q. And had you ever seen those documents before?


A. Not until yesterday.


Q. Okay.


MR. TAYLOR: If I could have a moment please, your


Honor?


THE COURT: Uh-huh.


(Pause.)


Q. (By Mr. Taylor) I want to ask you some questions


about, going back to the negotiations and the discussions


leading up to the execution of this document, the operating


agreement, as well as the real estate purchase contract. We've


talked about this to some length, but did you testify yesterday


that there was an agreement that you were -- that you had with


Lone Peak? That you and Ms. Posey had with Lone Peak?


A. Yes.


Q. Okay. In that, in that agreement did title to the


property ever change hands?


A. No.


Q. Did you always retain the 29 acres?
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A. Yes.


Q. There's been some discussion about the previous


agreement with Richmond America. Do you recall that?


A. Yes.


Q. Same question. Did title ever change hands?


A. No.


Q. Okay. When did title ever change -- when did title


change hands?


A. The only time that title had changed hands is when


we developed Tivoli Properties.


Q. You testified about how you -- about how when you


first met the defendants -- at the time you first met them were


you still in that contract with Lone Peak?


A. Yes.


Q. Did you have discussions about that contract with


Lone Peak with the defendants?


A. I did.


Q. And what, if anything, did the, did the defendants


tell you regarding that contract?


A. Well, they invited Bobbie and I to go to an attorney


that they were familiar with, and he read over our agreement


with Lone Peak. And basically he read through it. He wrote a


letter on our behalf to Lone Peak explaining that, due to the


contract that we have with Lone Peak, that the amount of time


that had passed by was more than what was talked about in the
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contract, and felt that the Poseys had the right to move on.


Q. Is that attorney -- do you recall his name?


A. I don't. George, maybe, something. I...


Q. If I say Gary Peterson, would that ring a bell?


A. That's possible.


Q. Okay. That attorney, whatever his name was, or her


name, had you ever met that attorney before?


A. No.


Q. Is that someone -- is that an attorney that the


defendants introduced you to?


A. Yes.


Q. Would you say that the defendants encouraged you to


get out of that contract?


A. Yes.


Q. Okay. Now, also yesterday there was some discussion


when you were being cross-examined about capital contributions.


Do you recall that?


A. Yes.


Q. Do you recall the operating agreement or the


amendment to the operating agreement having anything to do with


those contributions?


A. Yes.


Q. Can you recall how much you were to pay, pursuant to


the operating agreement and its amendment?


A. I believe it was 750,000.
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Q. Seven hundred fifty thousand?


A. I don't, I don't -- I can't recall.


Q. If I said -- well, let's turn to the agreement. If


I could have you please turn to --


A. I don't have it up here. I haven't got the Court's


copy of it.


Q. That's all right. I'll, I'll put the agreement back


on the device here.


MR. DIUMENTI: We're talking about State's


Exhibit 1?


THE WITNESS: The agree --


MR. TAYLOR: State's Exhibit 2, which is the


operating agreement.


THE WITNESS: Oh, operating agreement. What page?


I do have that, I'm sorry.


Q. (By Mr. Taylor) It's on page 5.


A. Okay.


Q. If you could please look at Section 3.1.2. And when


you're done, just let me know.


A. Okay.


Q. Does that jog your memory, your memory with respect


to how much you were to contribute?


A. Yes.


Q. Okay. So just so that we understand, this


agreement -- was this agreement signed before the Addendum
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No. 4 to the Real Estate Purchase Contract?


A. I believe it was.


Q. Okay. So at the time that you signed this operating


agreement did you believe that you were getting -- that you and


Ms. Posey were getting $750,000 up front?


A. Yes.


Q. Okay. We've talk -- we've talked about this, but


I'll ask you again. Did that change?


A. Yes.


Q. Okay. How did it change?


A. Well, what had happened is Allan and Jim couldn't


come up with the money for the purchase contract as it stood.


And we talked about subordinating the property or taking a


hard-money loan out with KE Capital so we could get through the


entitlement process.


Q. Okay. When that happened, when you closed on the


property or when the closing took place, and the title to the


property, did it change hands?


A. Yes.


Q. And do you know where, where the money went?


A. It went into a bank account at Zions Bank.


Q. Minus the amount paid, paid off the mortgage?


A. That's correct. I -- it was our understanding after


a conversation with Jim and Allan that we were going to have to


clear title to the property so we could get the loan.
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Q. At the time that the title changed hands -- at the


time of the closing did you have $175,000?


A. No.


Q. Did Ms. Posey have $175,000?


A. No.


Q. Did the defendants know that?


A. Yes.


MR. DIUMENTI: Your Honor, that's an improper


question. How does -- how can anybody know what another person


knows?


THE COURT: Well, that is --


MR. DIUMENTI: I object. That's --


THE COURT: Unless you can lay some foundation.


MR. TAYLOR: I'll withdraw the question.


THE COURT: All right.


Q. (By Mr. Taylor) Now, let's go to Exhibit No. 1.


State's Exhibit 1. This is the Real Estate Purchase Contract.


Do you recall talking about this?


A. Yes.


Q. Attached to this exhibit, near the end -- do you


have a copy with you?


A. I don't.


Q. Okay. That's, that's all right. We'll look at this


one here. At the very end there's a settlement statement.


Have you had a chance to look at that recently?
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A. Yes.


Q. Okay. It's kind of, it's in small print, so we'll


do our best to read it. Do you see at the, at the bottom part


there where it says "cash to seller"?


A. Yes.


Q. Okay. Who's the seller?


A. The, the Poseys.


Q. Okay. What's the amount there?


A. Three ninety-two four ninety-one.


Q. Okay.


A. Twenty-three.


Q. Now, do you recall testimony yesterday regarding an


amount of about $62,000?


A. Yes.


Q. Okay. What's your understanding about that amount?


A. My understanding of that specific amount was


up-front money to the lender so that he would loan the


hard-money loan.


Q. Okay.


MR. TAYLOR: If I could have a moment please, your


Honor?


THE COURT: Uh-huh.


(Pause.)


Q. (By Mr. Taylor) So that amount -- and, and let's


take off $62,000. So that would make it about $330,000. Just
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so that we're clear, did you get that money?


A. I did not get that money.


Q. Where did it go?


A. It went to the Zions Bank account for Tivoli


Properties.


Q. Okay. Now, do you recall defense counsel asking you


yesterday about their clients -- or telling you something about


their clients being personally liable?


A. Yes, I do.


Q. Something about it wasn't -- it was their TVs, their


cars, their appliances that could be foreclosed upon?


A. Correct. I do remember.


Q. After the sale of the property whose asset was the


property?


A. It was our asset going in.


Q. Going in. But who, who, who had title to the


property?


A. It would have been --


Q. As of November --


MR. DIUMENTI: Let him answer the question.


Q. (By Mr. Taylor) Excuse me. Answer the question.


A. It would have been either Tivoli Properties or


Equity Partners.


Q. I'm sorry?


A. Equity Partners.
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Q. Thank you.


MR. TAYLOR: If I could have a moment again, your


Honor?


(Pause.)


Q. (By Mr. Taylor) And just to be clear, the


hard-money loan, you've talked about that?


A. Yes.


Q. Was that loan secured by the property?


A. Yes.


Q. By the way, going back to that $175,000 contribution


in the operating agreement, or the amendment, did they ever ask


you -- during the entitlement period did either of the


defendants ask you for that amount?


A. No.


Q. Did you ever tell them -- and if you can't recall,


it's okay. But did you ever tell them that you didn't have


that kind of money?


A. Well, I'm sure we discussed it because that was,


that was going to be generated from the sale of the property


that never took place.


Q. Thank you.


MR. TAYLOR: Again just a brief moment, please, your


Honor.


Q. (By Mr. Taylor) Yesterday defense counsel was


asking you about $20,000 payment that -- to Allan Bruun. Do
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you recall that?


A. I do.


Q. Have you had a chance to think about that?


A. I have.


Q. Can you recall -- do you still recall that payment?


A. Well, I recall the payment because of the cancelled


check. But I don't, I really don't have a clear memory of what


the check was really for.


Q. Okay. We've talked about what you believe they were


spending money on during the entitlement process?


A. Yes.


Q. Did you believe that they were spending money on


office space? On, on office lease payments?


A. Not at the time, no.


Q. Salary payments to employees?


A. Not at that time.


Q. Did you believe that Tivoli money was supposed to


pay for those types of things?


A. I did not believe at that time that money was coming


out of the Tivoli account to pay for office space.


Q. Let's take that $20,000 expense, for instance, that


was talked about yesterday. If you had known that that was


going towards their office space, or their photocopiers, or


their office employee pay -- salaries, would you have objected?


A. Yeah. Yes, I would have objected, because I think
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at that point I would have asked where's their contribution?


At that point where -- their contribution was to move -- to do


the development and move forward with the project. Hence why


the Poseys put up the property and took a hard-money loan out.


Q. During the entitlement process -- during the


entitlement period how much communication did you have from the


defendants?


A. Almost none. Very little.


Q. Did that surprise you?


A. No. I was busy working a couple jobs and, you know,


because of my relationship with Scotty and, and John I believed


these guys that -- we entrusted them. Knew what they were


going to do. They had the authority to go ahead and move


forward with it.


And I just believed, the little bit of time that I


spent with Vad -- Vladimir, that they were working on


entitlement. So no, I didn't -- I just left them alone to do


what they needed to do.


Q. Okay.


MR. TAYLOR: No further questions.


RECROSS-EXAMINATION


BY MR. DIUMENTI:


Q. Good morning Mr. Posey.


A. Good morning.


Q. Do you have the full agreement -- operating -- the
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Tivoli operating agreement in front of you?


A. I do.


Q. Your own copy?


A. My own copy.


Q. And it includes the last three pages that the State


hasn't included in their exhibit; is that correct?


A. I believe so.


Q. Would you look and make sure, then, we're?


A. Three pages.


Q. The State hasn't been showing you those last three


pages of the agreement, have they?


A. I don't believe we've talked about it.


Q. I don't -- I know you haven't. I don't want to


confuse you, so just bear with me where we're both fresh.


While you've got that thought in mind, the last three pages of


the Tivoli operating agreement, direct your attention to the


last page of the, the word I dislike, "REPC," the


uniform -- the contract that you sold. (Inaudible) --


A. I don't have the REPC in front of me.


Q. Okay. I'm going to show you what's been marked, in


Book 2, as Exhibit 30. It starts with Bates No. -- when I say


"Bates number" I'm referring to that little number at the


bottom, 277.


A. Okay.


Q. Would you -- you haven't looked at that, have you,
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in that exhibit?


A. I don't believe I have.


Q. Look at it and make sure that I haven't left any


pages out.


A. I don't know if I could tell you that if I looked


through it.


Q. Do you see --


A. I would have to have a photographic memory.


Q. Does that appear to be the document --


A. It appears to be the document --


Q. Okay.


A. -- with my signatures on it.


Q. And again, I apologize for making you go back and


forth. Wasn't that Real Estate Purchase Contract, on the very


first page, signed -- dated August 10th?


A. It was.


Q. And at the bottom signed by all the parties


August 10th?


A. Yes.


MR. DIUMENTI: Sorry. Again, Judge, I apologize.


If there's a way I can position this better.


THE COURT: No. That's fine.


MR. DIUMENTI: But I'll articulate so --


Q. (By Mr. Diumenti) So we've got a real estate


purchase -- and I'll just say "RPA." Can you see that, Kerry?
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A. Yes. Uh-huh.


Q. Also the real estate purchase agreement was dated


initially 8/10/07?


A. Yes.


Q. Okay. And then will you turn to the last page of


the exhibit? That'll be Addendum No. 4. I hope.


A. Oops, sorry. All thumbs.


Q. I am too.


A. Addendum No. 4 Real Estate Purchase Contract.


Q. What what's the date on that?


A. 8/10/07.


Q. That it was signed?


A. 11/14/07.


Q. 11/14 what?


A. 2007.


Q. 11/14/07. It's about three months later, as I count


it. Is that right?


A. Yes.


Q. The agreement -- the addendum starts out: "In


reference to reference date 8/10/07." That's the date the


thing was signed, right? I'm starting right at the top.


A. I see that.


Q. Addendum to reference, date 8/10/07, between Equity


Partners, and then it says names Allan Bruun, James


Diderickson, correct?







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


(November 7, 2013 - State AG vs. Diderickson)


Kelly L. Barber-Wilburn, CSR, RPR


26


A. Correct.


Q. You don't see Val -- what's his name? Vad --


Vladamar Canro there, do you?


A. Below it I actually do. Guy Anderson and Val --


Q. Let's just go line by line, because I don't have a


fancy machine to show the jury.


A. Okay.


MR. TAYLOR: You can use it if you want.


Q. (By Mr. Diumenti) The first two names are Allan


Bruun and James Diderickson, correct?


A. That's correct.


MR. TAYLOR: Do you want to use it?


MR. DIUMENTI: No. I don't know how.


Q. (By Mr. Diumenti) Then we go to James -- or Gary,


Guy Anderson, and Vladamar Canro, right?


A. That's correct.


Q. Then there's a black -- a line that's black and it


says "as buyers," correct?


A. That's correct.


Q. And would you read the rest of that "as buyers"?


A. "Kerry R. and Bobbie M. Posey, as sellers.


The following terms are hereby


incorporated as part of the REPC."


Q. Okay. (Inaudible) that means -- do you agree that


means what I wrote up here --
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A. Yes.


Q. -- as "RPA"?


A. Yes. Real estate con --


Q. Purchase agreement?


A. Yes.


Q. Then -- and this is the same date the loan closed,


as we talked about yesterday. Right?


A. That's correct.


Q. It says, No. 1:


"Addendum 3 is solely for obtaining a


loan from the -- from money people:


Lenders."


Is that right?


A. That's correct.


Q. Then it says:


"Purchase price remains at three and a


half -- 3,500,000 for 29 acres and


buildings. Payoff is to be distributed


as follows."


Correct?


A. Yes.


Q. And your signature is at the bottom of this on


August 14th, isn't it?


A. Yes, they are.


Q. It says:
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"Kerry to receive a thousand weekly,


Bobbie to receive 1,500 weekly,


commencing one week after closing."


Is that right?


A. Yes.


Q. And that's after the closing of the loan that


Counsel just went over you that's in the settlement agreement?


A. Yes.


Q. So we had a, we had a $2,500-a-week burden on


whatever was left of that loan, for every week, to you and


Bobbie. Correct?


A. Yes.


Q. Were you doing any work for that?


A. No.


Q. Okay. Then the next pay -- the next paragraph down


says -- read it to the jury.


A. "House and barn"?


Q. No. Right after:


"Gary to receive a thousand weekly,


Bobbie to receive 1,500 weekly,


commencing one week after closing."


What does the next sentence --


A. It says:


"750,000 to be received at hard money


after entitlement."
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Q. That means you were to receive $750,000 after


entitlement; is that correct?


A. That's correct.


Q. Not before entitlement?


A. No.


Q. Then the next one about the house and barn?


A. Would you like me to read that?


Q. Yes, because I (inaudible.)


A. "House and barn to be vacated by 15 days


after entitlement."


Q. And then the last typed words on that page?


A. "Poseys get salvage right as to building


being torn down."


Q. Okay. This was the last statement of the agreement


you had with Equity Partners concerning the purchase of the


property. Is that correct?


A. Written, yes. I believe that is correct.


Q. And it was exactly the same day that money was


available to be distributed. Is that correct?


A. Yes.


Q. Now, if I can, without tipping this over, turn this


board around. Do you recall we talked -- we -- I wrote it. We


jointly talked about what's on this side?


A. Yes.


Q. This basically was a summary of the settlement
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agreement. And I think you might still have that, Mr. Posey.


At least (inaudible.) If you don't, it's right -- I'll tell


you the number.


If you don't, it's Exhibit 31 of the book in front


of you.


A. Okay.


Q. So that we're clear on this, the gross proceeds


available were $750,000. Correct?


A. Yes.


Q. You and Bobbie -- and whatever that, if we deduct


that, what was ever left, you and Bobbie were getting 2,500


bucks a week out of the entitlement money, right?


A. Yes.


Q. Let's see. That's five -- 10,000 a month?


Twenty-five hundred a week is --


A. It would be 10,000 a month.


Q. -- yes, ten grand a month. Do you have a copy for


the jury of the KC [sic] hard-money agreement?


A. Do I have a copy?


Q. Yeah. That we can show to the jury.


A. No -- I, I don't.


Q. Has the State ever given you one?


A. I don't believe so.


Q. I don't believe so either. Do you know what


interest was?
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A. I believed it to be 30 percent.


Q. Do you know as a fact what interest was, having


never seen the agreement and the State never having given it to


you?


A. No.


Q. Do you know what the -- whether there was a $62,000


origination fee for that, or whether it was prepaid interest?


Of personal knowledge do you know?


A. I, I know, I know of the fact that it was there.


Whether it was one or the other, I can't testify to that.


Q. Yesterday you testified that it was prepaid


interest. Today Mr. Taylor got you to say that it was a loan


origination fee. I'm just wondering if you really know what it


was.


A. I, I don't know what it was, other than it was


$62,000 up-front money.


Q. You do know it was paid back to Allan Bruun, because


Allan Bruun had lent it --


A. That's correct.


Q. -- to Tivoli?


A. Uh-huh.


Q. One thing we didn't talk about in this, this -- is


it "Say-er," "Say-ther"?


A. John "Sath-ers."


Q. I have a speech impediment, I can't -- Sathers, is
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that?


A. That's pretty close.


Q. This Sathers was a friend of your friend, correct?


A. Yes. And also an employee of John and -- or Jim and


Allan.


Q. Sather was?


A. At one time.


Q. When?


A. I believe he worked for Granite Builders after the


fact.


Q. No, no. At the time your friend and Sather came to


you, is it your belief -- I guess your belief is relevant. Is


it your belief that they had any knowledge of these two


defendants? That you --


A. Yes.


Q. You think Sather worked for them at that time?


A. I know he worked with Jim at that -- be -- prior to


that time.


Q. Prior to that time. You're positive of that?


A. Well, that's a pretty strong statement.


Q. Well, this is pretty strong charges.


A. Yes, it is. It -- I was told that they worked


together.


Q. Who told you --


A. By John Sathers.
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Q. Sathers told you he knew them?


A. Knew Jim. Worked with Jim.


Q. Jim didn't have anything to do with Granite


Builders, did he?


A. I don't know. I c -- I don't know.


Q. The reason I ask, I'm not trying to be difficult,


you said -- told the jury that he worked for Granite Builders,


and then you just said he knew Jim.


A. I was told that he drove that truck that you


referred to.


Q. Okay.


A. By John Sathers. And he worked for Granite


Builders. That's how I know.


Q. Is there any question in your mind that Sathers got


a truck out of this?


A. No.


MR. DIUMENTI: Excuse me, Judge.


THE COURT: Uh-huh.


MR. DIUMENTI: (Inaudible.)


Q. (By Mr. Diumenti) You I think acknowledged -- I


don't think the words came out. I think you acknowledged


yesterday to the jury that you were aware that there was a


demand for a finder's fee?


A. Yes, that's correct.


Q. Do you have any evidence, even if it was a dream in
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the night, I'll even allow you that.


A. Oh, thank you.


Q. That Sathers and your friend were going to split any


of the finder's fee with Diderickson or, or Allan Bruun?


A. I do not.


Q. Okay. So they weren't benefitting by that -- any


finder's fee paid, were they?


A. Not that I know of.


Q. Okay. This is Book 1. I --


MR. DIUMENTI: (Inaudible.)


Can I approach the witness, Judge?


THE COURT: Yep.


Q. (By Mr. Diumenti) I'm showing you what's been


marked, it's in Book 1 of the defendants' exhibits. It's


exhibit -- should be here. It's Exhibit 7. And it's Bates


stamped page zero ze -- 64, the last two digits. Can you read


that copy?


A. The entire copy?


Q. No, just -- yeah. Can you read what it is?


A. It's a motor vehicle contract sale.


Q. And it's dated when?


A. It's dated 31st May, 2007.


Q. That's before you ever signed anything with Bruun


and Diderickson. Long -- much before, correct?


A. Yes, it is.
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Q. And is it for a Dodge pickup truck?


A. No, sir. It's for a Chevrolet pickup truck.


Q. Chevrolet. I watch too much TV.


A. Shame on you.


Q. And it -- was it for about 50,000, 48,000 bucks?


A. It was about that amount.


Q. Okay. Thank you. Did you see Say --


A. Sathers?


Q. Sathers in that truck at any time after this deal


started?


A. I did not.


Q. Okay. But what you and I didn't do yesterday when


we came down to the 334 net available, we hadn't taken out the


50,000 bucks that Bruun and Diderickson claimed they paid for a


finder's fee. Is that right? Well, let me strike that


question.


If Bruun and Diderickson had paid $50,000 for a


finder's fee would that have diminished the money available for


entitlement another $50,000, leaving about 284 available?


A. If they had, yes.


Q. And out of that two -- do we agree the math is 284,


if we do 334 minus 50?


A. For purpose we can agree.


Q. Okay. And then out of that 284 there was 10,000


bucks a month going to you and your wife?
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A. That's correct.


Q. So basically to get the property entitled so you


could get your 750,000, they had to do it with $284,000?


A. As the math on the board.


Q. Unless you put in your $375,000?


A. That's correct.


Q. Now, I'm sorry that I went such a long route. It


wasn't intentional trying to confuse you. Let's go back to the


last three pages of the operating agreement of Tivoli. The


ones the State didn't produce.


A. Addendum 3?


Q. Yes. Well, let's -- how many addendums do you show


there? I recognize this is the first time you've seen them.


But (inaudible) --


THE COURT: Are you referring to the REPC, not the


operating --


MR. DIUMENTI: No. I'm referring to the Tivoli


operating agreement.


THE WITNESS: I'm sorry.


MR. DIUMENTI: The one that the State didn't provide


the last three pages.


Q. (By Mr. Diumenti) Do you have those addendums?


A. I'm close.


THE COURT: Isn't there only one addendum on that?


THE WITNESS: I thought I was close.
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Q. (By Mr. Diumenti) Do you have the --


A. Operating Agreement Tivoli Properties, to the back.


Q. And you may not have it in that copy.


A. I have it.


Q. Okay. You've got it?


A. First Addendum Agreement to Tivoli Properties.


Q. May I just see that document? That's part of your


copy, right?


A. Yes.


Q. This addendum was executed when?


A. November 14th, 2007.


Q. And that's back to our first board. So Addendum


No. 4 to the REPC was executed 11/14. That's one that said


you'll pay -- that you won't get the 750 until after the


property is entitled, right?


A. Yes.


Q. And then, in addition to that addendum, the


operating agreement was also executed that very same day.


Correct?


A. Yes.


Q. And that's the one that said you're going to pay


$175,000 each. Isn't that accurate?


A. Well, I'm trying to find it here. I don't want


to --


Q. The date's right at the top, Kerry.
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A. I see the 14th. I'm looking for the 175,000.


Q. It'll be under three one, I think.


A. Three one one. It says 750,000.


Q. May I see your exhibit and make sure?


(Pause.)


Q. (By Mr. Diumenti) Three one point -- 3.1.1.2.


A. I see that.


Q. What's it say?


A. "Kerry R. Posey shall contribute the


carrying costs of his subordination


agreement under the purchase agreement


and shall contribute $175,000


be -- deemed to be capital contribution


made to the company by Kerry R. Posey."


Q. Let me tell you where I'm coming from, and it'll


help you maybe respond to the question. You folks entered into


a written agreement that prescribed how Tivoli would move


forward with the property. Is that correct?


A. Yes.


Q. And you initially did that back in August. Is that


correct?


A. Yes.


Q. You all -- and you signed your names to it, right?


A. Yes.


Q. And did that operating agreement set out the rules
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and the authorities that these people had and what they could


do with the monies of that company?


A. Yes.


Q. And we've looked at that ad nauseam, haven't we?


A. We have.


Q. We've looked at it a lot?


A. Yes.


Q. And the agreement that you've looked at with the


State didn't have the extra three pages we just talked about,


did it?


A. Apparently as you're saying, no. I haven't seen


them.


Q. Do you know that the State has ever looked at those


before the day this trial started?


A. I do not.


MR. TAYLOR: Objection, that's speculation.


MR. DIUMENTI: It's certainly, Judge --


THE COURT: Yes, it is.


MR. DIUMENTI: -- no more speculative than the other


questions that were asked this man about what his belief was.


Maybe I'll rephrase it.


THE COURT: You're asking him to testify about what


the State has done. Or knows.


MR. DIUMENTI: He --


MR. TAYLOR: Your Honor?
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MR. DIUMENTI: Counsel allowed him to ask what these


people have done. I don't know that the State enjoys a special


immunity from (inaudible.)


THE COURT: No. The State asked what he expected,


not what these people had done.


MR. DIUMENTI: Okay, let me rephrase the question.


THE COURT: You're mischaracterizing --


Q. (By Mr. Diumenti) Do you --


THE COURT: -- as well as constantly commenting on


the evidence. Which I would like to stop.


What?


MR. THOMPSON: Your Honor, may I be heard on this?


THE COURT: Uh-huh.


MR. THOMPSON: It seems to me that the character of


the question was exactly the same as the character of the


State's questions. Mr. Diumenti asked the witness what his


belief was, period.


THE COURT: All right. (Inaudible.)


MR. DIUMENTI: I'll rephrase -- I'll withdraw the


question and rephrase it.


THE COURT: All right, rephrase it.


Q. (By Mr. Diumenti) Did you believe the State gave


you all the documents relevant to your transaction with these


people?


A. I have no reason to think they would not.
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Q. Except now you've seen three pages you never saw


before?


A. That I -- that's correct.


Q. Okay. That's all I wanted. So you entered into


this agreement and dictated how the company would be run and


what authorities these people had; is that correct?


A. Yes.


Q. Then on the same day that the loan was funded, three


months later, after you've been dealing for three months, you


agreed in that addendum to pay $175,000 each. Correct?


A. According to this co -- addendum, yes.


Q. Are you saying that you didn't sign that agreement?


A. No, that's my signature.


Q. If -- there's another part that's three months older


in the operating agreement that talks about the same thing,


isn't there? It's the one Counsel showed you on redirect.


3.1, or the capital contributions of the company?


A. Yes.


Q. Okay. So you moved along. And you get down to the


day of closing and you amend the operating agreement. The


REPC, did that set out what the agreement was? The full terms


of the sales? The REPC and the four addendums?


A. Oh, okay. Okay, I understand. I wasn't sure. I


thought you were making a statement --


Q. No, no.
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A. -- not asking a question.


Q. Is that --


A. That's correct.


Q. So you had a contract prescribing the sale, correct?


A. Yes.


Q. And it was amended and re-executed the day of the


closing, correct?


A. Yes.


Q. You had the, the rule book on who'd do what and what


authority they had that was also amended on the day of the


closing --


A. Yes.


Q. -- correct? And you had the closing statement the


day the loan closed?


A. Yes.


Q. Would you agree that those three documents set out


the entire agreement between you, Equity Partners, Diderickson,


and Bruun?


A. I don't, I don't know.


Q. What else -- did you sign any other documents?


A. I don't -- well, I'm not sure how to answer that.


Because exclusively you can't -- in, in my opinion, if, if


you're asking me to answer this. And you are?


Q. I am. I asked the question.


A. Okay. These three pages I don't believe represent
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the entile -- entire working agreement. Yes, they are


addendums. And yes, there's specific points in them. But in


my opinion they do not represent the entire working agreement.


Q. At any point in this relationship, between the day


you met Bruun and Diderickson to the day these were signed,


were you ever denied or discouraged from getting professional


assistance from a Realtor -- your wife was a Realtor, wasn't


she?


A. She had passed her -- yes, she had pass -- she never


practiced. She had passed.


Q. Were you ever discouraged from getting professional


advice and assistance from a lawyer, a real estate lawyer, or a


real estate professional?


A. No.


Q. It was your choice, was it not, to move forward with


the agreements?


A. Yes.


Q. It was your choice to rely on what you interpreted


the agreement to say, correct?


A. Yes.


Q. Much has been said about Lone Peak and Cactus Land.


Is it your --


MR. DIUMENTI: May I see the Cactus Land exhibit?


I'm sorry. You've probably got it right here in the Judge's


table. I think it's Book 3.
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MR. THOMPSON: Defendants' 56. Here's a copy,


George.


MR. DIUMENTI: I'm approaching the witness with


Book 3, Exhibit 56.


Q. (By Mr. Diumenti) We talked about this, Kerry.


Just want to make sure that we both have it in mind. You said


you've never seen the Cactus Land -- the operating agreement of


Cactus Land, LLC, before; is that right?


A. I haven't.


Q. Do you deny delivering a copy of this to Mr. Bruun?


A. No, not that -- no. But that was a while back, so.


It was a few years ago.


Q. Do you have or have you produced for the State a


copy of your contract, so he can read it, with Cactus Land?


A. No. I didn't believe that was relevant.


Q. You were getting $15,000 from them a month, correct?


A. From whom?


Q. Cactus. From Lone Peak.


A. That is not correct.


Q. You were -- you -- between you and Bobbie?


A. That is correct.


Q. Okay.


A. Did you say 1,500 or 15,000?


Q. Thousand a month.


A. That's correct.
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Q. And you don't have a copy of that agreement?


A. No.


Q. Did the State ever provide you a copy of that


agreement?


A. No.


Q. No?


A. Bobbie may have a copy of that agreement, but she --


Q. Oh, but the jury's heard Bobbie's testimony about


the issue. You didn't provide one to the State and the State


didn't provide one to you; is that correct?


A. Yes.


Q. So we really don't know what the agreement says, do


we?


A. That's correct.


Q. You were concerned that you were going to get sued


at some point in time, and discussed it with Jim and Allan, by


Lone Peak, weren't you?


A. No.


Q. You didn't go talk to a lawyer about your liability?


A. Yes.


Q. You talked with a lawyer because you weren't


concerned about liability?


A. Not by -- about liability.


Q. About what, then?


A. Well, I was concerned that we get out of the
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agreement. And that's why we were there.


Q. Well --


A. I couldn't move forward if I couldn't get out of the


agreement.


Q. It was after the agreement was signed, not -- we're


talking about the REPC on August 10th. It was bef -- after


August 10th you saw this lawyer, wasn't it?


A. August 10th what year?


Q. Of '07. Well, you said Gary Peterson. You


identified him. Wasn't that meeting after you'd already


entered into the agreement?


A. No.


Q. When did you see Gary Peterson?


A. That was the -- one of the first meetings with Jim


and Allan. I can't give you an exact date.


Q. I can appreciate that. I just want to know, was it


your recollection it was -- "yes" or "no" -- it was after --


pardon me, that it was before August 10th?


A. I don't recollect that date.


Q. That -- thank you for being straightforward.


Counsel asked you on redirect some questions about what you


thought would be happening and how they'd be spending --


"they," Equity Partners -- their time in entitling this


property; is that right?


A. Yes.
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Q. And you gave your opinion?


A. Yes.


Q. On direct examination didn't you tell this jury that


you knew very little, if anything, about entitlement? That


you'd been in the construction business, and you were trying to


learn what was required?


A. Yes.


Q. So your belief and opinion about what was required


for entitlement work was extremely limited, wasn't it?


A. Yes.


Q. So your opinion reflects the same limited knowledge


about entitlement, does it not?


A. Yes.


MR. DIUMENTI: I'm sorry, Judge. I'm just trying to


read what I...


Now I wish glasses would cure that problem, but they


don't.


Q. (By Mr. Diumenti) I'm approaching you, sir, with


Exhibit -- Defendant's Exhibit 24. And in Book 1 there's Bates


Stamps 226 and 227 (inaudible.) Do you -- is that familiar to


you?


A. Well, I know what this is, but this document is not


familiar to me.


Q. Okay. May -- we might have to share that. That's


dated October 4th. It's after August 10th. Is it dated Oc --
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I can't really identify it. Is it dated October 4th?


A. 10/4/07.


Q. That's after August, correct?


A. That's correct.


Q. Did you have a meet -- did you attend a meeting of


the Tivoli folks on that date?


A. I couldn't, I couldn't tell you. I don't remember.


Q. Do you ever remember a conversation at one of those


meetings where you brought up Lone Peak and you wanted the


group to be aware of their threats to you?


A. I can't recall. I -- you're asking me to remember


that, and I'm just --


Q. Then don't -- just tell me. I love it when people


say, "I don't recall" --


A. I don't recall.


Q. -- (inaudible.)


A. Yeah. I don't recall.


Q. The -- does that appear to be Bobbie -- generated


from Bobbie's email? Does it appear to be?


A. It does, according to this document.


Q. And would it be Bobbie's custom, habit, to send


minutes of the meetings to all the participants?


A. It was my understanding she was doing that, yes.


Q. Just a second. I'm back to the challenge of trying


to see this.
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MR. DIUMENTI: I don't have any other questions,


Judge.


THE COURT: Okay.


MR. DIUMENTI: Mr. Thompson, (inaudible.)


MR. THOMPSON: Thank you.


MR. DIUMENTI: And if that -- I don't --


MR. THOMPSON: (Inaudible) can we move this?


MR. DIUMENTI: The judge probably can't see the jury


with that there.


Sorry, Judge.


MR. THOMPSON: Get that away from you here.


(Pause.)


RECROSS-EXAMINATION


BY MR. THOMPSON:


Q. Morning Mr. Posey.


A. Good morning.


MR. THOMPSON: The Court.


Q. (By Mr. Thompson) You spoke at some length with


Mr. Taylor about Section 7.25 of the operating agreement,


General limitations on managers. Now, is it not true,


Mr. Posey, that managers generally have broad powers to


contract on behalf of a company to, for example, buy things


that are needed?


In this case, for example, soils testing; retain


architects and pay them; to create conceptual drawings which
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you spoke about. Is that not the case?


A. Yes.


Q. If they had to obtain your written approval, or even


your approval, in front of every decision that they made of


that nature, wouldn't that cause some procedural hardship or at


least logistical hardship in the conduct of a business in the


ordinary course of doing business, "yes" or "no"?


A. Yes.


Q. I'd like you to look at -- well, before I belabor us


with more verbiage. Isn't it true in this case that Mr. Bruun


and Mr. Diderickson did in fact, without your express


permission, written or otherwise, on many occasions contract


with other people to do various things for Tivoli Properties,


LLC?


A. Yes.


Q. Okay. I'd like you to look now at Section 7.9 of


the agreement. Do you have that in front of you?


A. Seven point nine of -- yes.


Q. Okay. Could you read that for us?


A. If I'm on the right one. Information act?


Q. That's infor -- informal action.


A. Informal action? Action:


"Any action required or permitted to be


taken by managers may be taken without a


meeting if the action is evidence" --
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Q. Yeah, that's one of those legal words.


A. Yeah.


Q. Evidenced, I believe, is --


A. Yeah.


"...evidenced by written record


describing the action taken, signed by


the manager."


Q. So doesn't that indicate to you that the managers


had the authority to make such purchases or contract in such


ways --


A. Yes.


Q. -- without your permission? All right. Now, we've


talked a fair amount about the agreement with Lone Peak and the


Cactus Land agreement. I won't make you get that back out or


look at it again, but I'll, I'll just ask you point blank.


Isn't it true that you thought you would make more money at


Tivoli than you would with the Lone Peak agreement?


A. Do you want a "yes" or "no" answer? No.


Q. Come again? You really didn't -- you really didn't


think --


A. You're asking me my thought, and I'm telling you


"no."


Q. At the time. Let's, let's rephrase the question.


At the time you went into the agreement with Tivoli did --


didn't -- isn't it true that you thought you would make more
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money with them than you would with Lone Peak?


A. No.


Q. All right. That's your answer.


A. I can explain if you'd like.


Q. Well, I, I just --


A. But you want a "yes" or "no" answer. I gave you no.


Q. That's what I asked for.


A. All right.


Q. Thank you. We talked about some office overhead.


And you spoke with that with Mr. Taylor today; is that correct?


A. Yes.


Q. And you expressed the opinion that no money should


be paid for office overhead expenses. Is that correct?


A. Not at that time. I believe that the expense should


be covered, but.


Q. Okay. Well, let me just ask you. You testified


earlier that you were a cement company salesman; is that


correct?


A. Yes.


Q. All right. Did you work for a company?


A. I worked for Alta View Concrete and Wasatch Concrete


Pumping.


Q. Did they have an office?


A. Yes.


Q. Okay. Were there people there that supported you in
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your activities?


A. Yes.


Q. And was there costs and expenses, burden, overhead,


(inaudible) -- burden, employees, and other overhead that


supported you?


A. I'm sure, yes.


Q. Okay. Did that cost a fair amount of money?


A. Oh, yeah.


Q. Okay.


MR. THOMPSON: Thank you. I have no further


questions.


MR. TAYLOR: Your Honor, just a few more questions.


But before I proceed, the three pages that are the amendment to


the operating agreement, defense counsel has an exhibit with


those amendments. State's going to stipulate to the admission


of evidence of those three pages.


MR. DIUMENTI: I'm not offering them yet, Judge. I


made that offer to Counsel day one. I'll admit them when I


think we've laid the appropriate foundation.


MR. TAYLOR: Very well.


FURTHER REDIRECT EXAMINATION


BY MR. TAYLOR:


Q. Just a few more questions, Mr. Posey. The


finder's -- or this so-called "finder's fee." Just to be


clear, did you ever agree to a finder's fee from the
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entitlement money?


A. I did not.


Q. And why? Why would you not have agreed?


A. Well, obviously I believed that entitlement was more


important to the property than a finder's fee being paid within


four months of that taking place. Meaning the introduction


from, from John, through Scotty, to Jim and Allan.


Q. Just a moment ago Mr. Thompson asked you a question.


He wanted a "yes" or "no" answer. You said, "No, but I'd like


to explain." He didn't give you that opportunity, but what is


it that you wanted to explain there?


A. Well, he asked me if, if the reason I was willing to


get out of the Lone Peak contract is to make more money. And I


believe that would have been the case ultimately, but it was


time to move on. I mean, um. I wanted to make sure that we


could leave that obligation with them without some sort of


repercussion.


Q. Did you communicate that to the defense?


A. No. At what time?


Q. Did you ever inform the defendants that you wanted


to get out of the Lone Peak contract?


A. Yes.


Q. Is that why they put you in touch with that


attorney?


A. Yes.
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Q. For that purpose?


A. Yes.


MR. TAYLOR: Thank you. Nothing further.


MR. DIUMENTI: Just one minute. And I know I'm


limited to that area. I'm just going to struggle through this.


FURTHER RECROSS-EXAMINATION


BY MR. DIUMENTI:


Q. Are you aware of what Bobbie Posey told the jury


about the reason for wanting to terminate the Lone Peak


contract?


A. No, I'm not.


MR. TAYLOR: Nothing further, your Honor.


MR. DIUMENTI: Do you have anything?


MR. THOMPSON: No.


THE COURT: All right. You can step down it looks


like.


THE WITNESS: Can I take my stuff?


THE COURT: Uh-huh. Make sure you just take yours


and not --


THE WITNESS: Yeah.


THE COURT: Do you want to break now between


witnesses?


MR. TAYLOR: I think that would be a good idea, your


Honor.


THE COURT: All right. Let's take a ten-minute







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


(November 7, 2013 - State AG vs. Diderickson)


Kelly L. Barber-Wilburn, CSR, RPR


56


break.


MR. DIUMENTI: Thank you, Judge.


SPEAKER UNKNOWN: Please rise for the jury.


(Pause.)


THE COURT: Have a seat.


MR. TAYLOR: Your Honor, Mr. Diumenti just asked me


if I was going to excuse Kerry. I think I'm going to address


that. As of yet -- as of now, Bobbie Posey and Kerry Posey


have not been released. The State is okay with releasing them.


I don't know if the defense is okay with that, but I'll let


them speak to that.


MR. DIUMENTI: And that's why I brought the issue


up. Very frankly, at the rate we're going we're not going to


make it through this. If it takes the State four days to put


on witnesses I'm not going to present my case in one day.


THE COURT: I believe the majority of the time was


taken up in cross.


MR. DIUMENTI: I'm just --


THE COURT: But anyway.


MR. DIUMENTI: I owe an obligation of the very


serious offenses to represent these people to the best of my


ability --


THE COURT: Well, then --


MR. DIUMENTI: -- and that's what I'm going to do.


THE COURT: -- yeah, but don't blame them.
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MR. DIUMENTI: So if it goes -- I stated at the


start of this it was going to take more than five days, on the


record. I don't want Mr. Posey -- and Kerry, no offense. I --


and I know you wouldn't do it.


But I don't want him and his wife going to the


Bahamas and then I find out next week, or if it goes beyond


that, that they're unavailable. So --


THE COURT: All right.


MR. DIUMENTI: -- I have no problem with them being


released, but I want them subject to recall without trying to


find them and serve them. If that's -- if everybody agrees.


SPEAKER UNKNOWN: (Inaudible.)


THE COURT: And by releasing them I assume that


you're making them free to be able to sit through the rest of


the trial as well if they choose to?


MR. TAYLOR: Right.


THE COURT: As victims they would have a right to do


that.


Okay. You're not heading out of the state or


anything, are you?


MR. POSEY: Your Honor, I have the opportunity to go


to Vernal to go back to work. With notice I can, within --


THE COURT: Well, is that three hours out?


MR. POSEY: Yeah. In a truck it's four hours.


MR. DIUMENTI: Well, we can give him --
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MR. POSEY: A big truck.


MR. DIUMENTI: I mean, I'm not trying to be -- I'm


just covering my bases so no one sues me for malpractice.


THE COURT: Yeah, we'll make sure they're not too


far away. Okay.


THE WITNESS: That's, that's fine. Thank you.


THE COURT: Whatever. That's -- you can get back


from Vernal.


MR. DIUMENTI: Okay. That makes me --


Like I say, I'm not worried about you, Mr. Posey,


doing that.


THE WITNESS: Born and bred right here in Utah.


MR. TAYLOR: So, so they are released?


THE COURT: Yes.


MR. TAYLOR: And are you okay with them watching the


rest of the trial?


THE COURT: Understanding that they could be


recalled.


THE WITNESS: Yes, thank you.


MR. DIUMENTI: No.


MR. THOMPSON: I think you'd better tell the judge.


MR. DIUMENTI: I'm not okay with them sitting in the


rest of the trial. I think the exclusionary rule (inaudible),


because I think it's likely they'll be called back.


THE COURT: But the Victims Rights Act allows them
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to sit through the trial.


MR. DIUMENTI: (Inaudible) -- Judge, I learned


43 years ago not to argue with judges. If, if you order that


they can sit in, I'm, I'm not going to argue with you.


THE COURT: Well, is the State thinking they're


going to get recalled on rebuttal?


MR. TAYLOR: I have no idea.


MR. DIUMENTI: That would certainly preclude their


recall.


THE COURT: No.


MR. DIUMENTI: If --


THE COURT: But anyway, let's just leave them out so


we don't have the issue.


MR. POSEY: Well, I wanted to see what was going on,


Judge.


THE COURT: I thought you were going to Vernal to


work.


MR. POSEY: Next week.


THE COURT: Oh, next week?


MR. POSEY: Yes, ma'am.


MR. TAYLOR: I'll defer to the Court, your Honor.


MR. POSEY: Me also, ma'am. Your Honor.


THE COURT: What?


MR. POSEY: Me also, your Honor.


THE COURT: Oh, deferring?







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


(November 7, 2013 - State AG vs. Diderickson)


Kelly L. Barber-Wilburn, CSR, RPR


60


MR. POSEY: Defer -- yes.


THE COURT: Then what I'm going to do is keep you


out so that there isn't that appeal issue. Okay.


MR. TAYLOR: Thank you, your Honor.


MR. DIUMENTI: Thank you, Judge.


MR. POSEY: Thank you.


THE COURT: See you back in ten.


MR. DIUMENTI: Thank you, Judge.


THE COURT: How many more witnesses does the State


have?


MR. TAYLOR: The State has one, two, three. Three


more witnesses, not including our expert witness. But I would


be shocked if -- I would, I would be more than shocked if those


witnesses took as much time as we've taken already.


THE COURT: Do you guys have witnesses?


MR. DIUMENTI: We're going to have at least -- well,


we're going to have two foundation witnesses. And I'll talk to


Jake, because I promised them that, dealing with a reasonable


person, that he wouldn't mind just putting them on where we're


at so that they're only ten-minute minutes and they can leave,


so.


THE COURT: Uh-huh.


MR. DIUMENTI: After those two short witnesses --


MR. TAYLOR: Who's that?


MR. THOMPSON: That would be the guys from Saratoga
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Springs.


MR. DIUMENTI: The Saratoga Springs general city


managers (inaudible.)


MR. TAYLOR: All right.


MR. DIUMENTI: And the...


I do that all the time.


MR. THOMPSON: ABC appraiser, right?


MR. DIUMENTI: ABC appraiser guy that we're going to


ask one question.


THE COURT: All right.


MR. DIUMENTI: And so --


THE COURT: And then are your clients planning on


testifying?


MR. DIUMENTI: They probably will, yes.


MR. THOMPSON: Yes. At length.


MR. DIUMENTI: And I -- and I'd alert -- I'm not his


lawyer, but I'm kind of privy to where they're going.


Mr. Diderick -- Mr. Bruun -- I don't want to speak for you.


You can give the judge your opinion on the length of his


testimony.


MR. THOMPSON: It will be very lengthy, your Honor.


THE COURT: All right. (Inaudible.)


SPEAKER UNKNOWN: (Inaudible.)


MR. DIUMENTI: Oh. We've got three wit -- we have


two foundation witnesses. A, a controller from Tivoli, and --
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MR. THOMPSON: Bookkeeper. Bookkeeper from, from


Tivoli.


SPEAKER UNKNOWN: Who is that?


SPEAKER UNKNOWN: Who's that?


MR. THOMPSON: Heidi --


SPEAKER UNKNOWN: Prince.


SPEAKER UNKNOWN: (Inaudible.)


MR. THOMPSON: She was on our witness list.


(The speakers are inaudible.)


THE COURT: All right. We'll work on it. I'll work


on it. I might can get coverage for this Thursday so we can go


that far if we need to. Three more days. (Inaudible.)


MR. THOMPSON: Anything else, your Honor?


THE COURT: No, thanks.


(A recess was taken.)


SPEAKER UNKNOWN: Remain seated. Court's once again


in session.


THE COURT: Back on the record in the State of Utah


vs. Diderickson and Bruun. We were just looking at ways to get


more time. Perhaps Judge Trease will be available to cover my


next Thursday. Another idea is starting at 8:30. If you want


to talk about taking turns providing lunch for the jury we can


give them only a 20-minute, 30-minute lunch and come right


back.


So there are possibilities for more time. Anyway,
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discuss it among yourselves. Are we ready to bring them back?


(Pause.)


SPEAKER UNKNOWN: Please rise for the jury.


(Pause.)


SPEAKER UNKNOWN: You may be seated.


THE COURT: Okay. We are still in the matter of


State of Utah vs. Diderickson and Bruun, with the jury present.


Go ahead with your next witness.


MR. TAYLOR: The State calls Guy Anderson.


(Mr. Anderson was duly sworn.)


GUY ANDERSON,


called as a witness, having been duly sworn,


was examined and testified as follows:


DIRECT EXAMINATION


BY MR. TAYLOR:


Q. Good after -- good morning.


A. Good morning.


Q. Would you please tell us your name?


A. Guy Anderson.


Q. And how do you spell your name?


A. G-u-y, A-n-d-e-r-s-o-n.


Q. Thank you. Mr. Anderson, do you know Jim


Diderickson and Allan Bruun?


A. I do.


Q. How do you know them?
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A. Jim was a customer mine -- customer of mine. I was


a pipe salesman. And he was, he was working for a company TES.


And Allan was also a customer of mine. He was a cus -- he


was -- had a company with Granite Excavation.


Q. What time frame are we talking about?


A. Um, '05, '06.


Q. And did your relationship with them ever change?


A. It did.


Q. How?


A. Well, I wanted to be a developer. And Jim told me


he could find a way to make it happen.


Q. Well, let me first ask. Allan Bruun and Jim


Diderickson as customers, is that how you first met them?


A. Correct.


Q. Okay. By the way, do you see them here today?


A. I do.


Q. I'm just going to ask you -- this might seem


irregular, but I'm just going to ask you to point to Jim


Diderickson and identify him by an article of clothing.


A. Okay. Jim's standing up in the black shirt.


MR. TAYLOR: Let the record reflect that the witness


has identified Jim Diderickson.


THE WITNESS: And Allan's standing up in the green


shirt.


MR. TAYLOR: Let the record reflect that the witness
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has identified Allan Bruun.


THE COURT: It will.


MR. TAYLOR: Thank you.


Q. (By Mr. Taylor) You said that you wanted to become


a developer. Did you have discussions with these two


individuals about that?


A. I did with Jim.


Q. Okay. And what was the setting? What were the


circumstances for these discussions?


A. Typically in his office was we, you know. As a


salesman one of my -- one of the things you do is you get to


know the people and let them get to know you.


Q. Where was the office?


A. It was, gees, what was the name of the place? It


was right there on 5300 South, just west of the freeway.


Q. In Murray?


A. In Murray.


Q. Okay. And was that in 2005?


A. Roughly, yeah.


Q. The discussions about you becoming involved in real


estate development, when was that?


A. I guess during those conversations with Jim is on --


during sales calls as I met with him.


Q. Would that have been in 2005 or later?


A. Two thousand -- I don't recall the time frame.
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2005/2006, yeah. I think roughly we met maybe the end of


2005/2006.


Q. Are you familiar with a corporate entity called


"Equity Partners"?


A. Yes.


Q. How are you familiar with that?


A. It was something that Jim and Allan created after


the fact, and apparently I was a part of.


Q. Okay. Do you know if you were on the corporate


filings for that corporate entity?


A. I believe I was.


Q. Okay. Did you -- let me direct your attention to


mid-2007. Was Equity Partners formed by that time, if you can


recall?


A. I couldn't tell you dates.


Q. Okay. Did you ever be -- did you ever have the


chance to become acquainted with Kerry Posey and Bobbie Posey?


A. Yes.


Q. Will you please tell us how you became acquainted


with them?


A. We've -- I believe we've met in Allan's office, as


we sit and discussed the opportunity to develop some property.


Their property.


Q. Now, was this the office in Murray?


A. This was the office in, in Centerville.
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Q. Okay. Had their office changed.


A. No. This was Allan's office.


Q. Okay. Was that Granite Builders?


A. That was Granite Builders.


Q. Okay. So these discussions, what were these


discussions about?


A. Well, they were basically spelling out the deal of


what we would do and who would -- what parts we would play.


Q. What was the deal? From what you can recall.


A. From what I recall is the Poseys were going to


subordinate their property.


Q. Let me stop you right there. To you what does


"subordinate" mean?


A. It means that basically they're going to put their


property up as their payment towards the development. Let us


take it and develop it.


Q. I see. So the development, what development are we


talking about -- or are you talking about?


A. This is the development of the Poseys' property.


Q. Do you know where that was?


A. Gees, what is it? Roughly 130 -- I can't tell you


exactly anymore. 134th South Redwood Road?


Q. Do you know approximately where that property is?


A. Yes.


Q. I mean what city is that?
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A. Saratoga.


Q. Okay. What was your role, if any, in this project?


A. My role really was as a board member. As we get


together -- well, and other than that, I was signed on the


financing. I was the guy with the credit.


Q. Okay. So did you put your name on any loan?


A. I did.


Q. What loan?


A. On the hard-money loan to, to purchase the -- or to


get things rolling to put the, the development together. Do


the entitlements.


Q. Did you sign that?


A. I did.


Q. Okay.


MR. TAYLOR: If I could have a moment, please?


THE COURT: Uh-huh.


Q. (By Mr. Taylor) From what you can recall, did you


sign any other agreements?


A. Yes.


Q. Tell us.


A. Well, I -- on the back end, as we got out of the


property, on the agreement to --


Q. Well, let me, let me ask --


MR. DIUMENTI: Either let him finish the question or


withdraw it, Counsel.
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MR. TAYLOR: I withdraw the question.


Q. (By Mr. Taylor) Mr. Anderson, did you -- this, this


agreement, was Equity Partners party to any agreements?


A. Up front?


Q. Yes.


A. No.


Q. Okay. Are you familiar with the term "Tivoli


Properties"?


A. Yes.


Q. What is that?


A. That is what we called the Poseys' property. That


was the development name.


Q. Okay. For the 29 acres?


A. Yes.


Q. Okay. And are you familiar with the term


"entitlement"?


A. Yes.


Q. To you, what is entitlement?


A. Entitlement is once there's a, a legal plat, that is


recorded with the City, to divide that property into whatever


entities we're going to divide it in. With the signed tax ID


numbers.


Q. Okay. So before getting involved with this


project -- and just so that we make -- just so we, just so we


understand, were you working with Jim Diderickson and Allan
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Bruun?


A. Before that?


Q. No, during this project.


A. During the project? No. I mean, I was involved in


the meetings. But was I working with them? No.


Q. Okay. But you were part of Equity Partners?


A. Correct.


Q. And who else was a part of Equity Partners?


A. Jim and Allan.


Q. Okay. Now, I was asking you about entitlement.


Until getting involved with Jim Diderickson and Allan Bruun,


Equity Partners, before you met with the Poseys, did you know


what entitlement was?


A. I did.


Q. Okay. And does entitlement involve any developing?


A. No.


Q. Okay. I think you were telling us, but just to make


sure, can you please tell us what entitlement does involve?


A. Well, it would basically be surveying the property.


Getting a legal recorded plat of what is there. And then


sending it to an engineer. Let them -- an engineer or a land


surveyor. And let them draw it up, legally survey it, and turn


in those descriptions to the County. And/or City.


Q. Is entitlement necessary to obtain County or City


approval?
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MR. DIUMENTI: Your Honor, I object, unless we can


lay the foundation about this individual's expertise. He's


asking an opinion of an expert --


MR. TAYLOR: I'll rephrase --


MR. DIUMENTI: -- at this point in time.


MR. TAYLOR: I'll rephrase the question, your Honor.


Q. (By Mr. Taylor) In this project with Jim


Diderickson and Allan Bruun and the Poseys was there to be


entitlement?


A. Yes.


Q. Okay. And with respect to this arrangement, when


was entitlement supposed to end? Or be over with?


A. Once we had something recorded.


Q. I'm sorry?


A. Once we had something recorded at the City. Or the


County.


Q. Okay.


A. Saying that the property is subdivided and/or ready


to be, ready to be developed.


Q. Do you know what "paper lots" means?


A. Yes.


Q. What are paper lots?


A. Well, papers lots are basically what I've been


describing to you.


Q. Okay. Would there have been any paper lots on the
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29 acres during the entitlement process?


A. There -- not that I have seen.


Q. Okay. Should there have been?


A. Should there have been? That's what we were working


towards, yes.


Q. Okay. Are you familiar with a company known as


"Four Winds Development"?


A. Yes.


Q. And what is Four Winds?


A. Four Winds is a company that Jim and I, with several


other people, started to become developers.


Q. Okay. And did Four Winds, from what you can recall,


play a role in the Tivoli project?


A. Yes.


Q. From what you can recall, what role did it play?


A. We were the, we were the forefront, basically.


Signing the, signing the deal.


MR. DIUMENTI: I'm sorry, I didn't hear that.


THE WITNESS: We were the forefront of the project.


We were -- we put the deal together with Poseys underneath Four


Winds.


Q. (By Mr. Taylor) Okay. So when you say "we," who's


"we"?


A. Well, Jim and, Jim and myself. And I think at that


time we brought on Allan.
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Q. Okay. Now, are you aware of or familiar with an


operating agreement that formed Tivoli Properties?


A. Yes.


Q. Okay. From what you can recall, what expenses were


supposed to be incurred in order to get the entitlement


completed?


A. From what I recall, we -- the agreement we had


talked about in our meetings were the fact that we were going


to have Vladimir going out and doing entitlements. He was


going to be paid.


Q. Let me stop you right there. Who's Vladimir?


A. Vladimir is, Vladimir is a real estate agent who we


kind of teamed up with and helped -- he helped us get the


entitlements done.


Q. What -- do you know his last name?


A. Vladimir Canro.


Q. So I think you said he was to get the entitlements


done. Is that what you said?


A. Correct.


Q. So can you be more specific about (inaudible)?


A. That he was going to be paid to go out and do so.


And the rest of us were to get no compensation, with the


exception of any expenses that had we incurred along the way.


Q. So...


A. Expenses toward the project.
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Q. Right. So what about salaries?


A. Only Vladimir's.


Q. What about management fees?


A. Only -- just Vladimir.


Q. What about office space for --


A. No.


Q. -- for any office?


A. No.


Q. Office salaries?


A. Only Vladimir.


Q. Okay. Now, do you recall participating in, in a


number of meetings leading up to the formation of Tivoli?


A. Certain meetings.


Q. Do you recall where those took place?


A. At Allan's office.


Q. Okay.


A. In Centerville.


Q. Can you recall who was present?


A. Be Jim and Allan and myself and the Poseys and


Vladimir.


Q. Okay. Do you recall receiving any minutes in


connection with, with these meetings?


A. Yeah. Bobbie was putting them together and emailing


them out.


Q. Are you familiar -- you aware of any other meetings
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from these meetings?


A. Any other minutes?


Q. Or excuse me, any other minutes from these meetings?


A. No.


Q. Okay. Do you know who Heidi Prince is?


A. I do.


Q. Who is she?


A. That is Allan's daughter.


Q. Okay. Are you aware of her ever putting, putting


together any minutes?


A. I guess after the Poseys left, yeah, Heidi came in


and put minutes together.


Q. When you say "after the Poseys left," what, what are


you talking about?


A. After they were -- how do you put it? After they


had been written out of the, out of the Tivoli project, or --


Q. Well, let me ask you. Do you, do you mean when the


project unraveled?


A. Yes.


Q. Okay.


MR. TAYLOR: If I could have a moment?


THE COURT: Uh-huh.


(Pause.)


MR. TAYLOR: May I approach the witness?


THE COURT: Go ahead.
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Q. (By Mr. Taylor) Mr. Anderson, I'm showing you a


document contained in Defense Exhibit No. 1. There are -- it's


a document entitled: "First post-acquisition minutes of


managers and members of Tivoli Properties, LLC."


Let me just ask you to look at that document, look


through those pages. And then when you're done just look back


up, please.


(Pause.)


Q. (By Mr. Taylor) I don't mean to interrupt you, but


does that document look familiar?


A. No. It does not.


Q. Okay. Do you recall having a meeting with me this


past Tuesday?


A. Yes.


Q. Okay. Do you recall me showing you that document?


A. Well that's, I guess -- yeah, it's the same question


then, was it was -- did not look familiar. But yes, it looks


familiar from Tuesday.


Q. Okay. But prior to meeting with me on Tuesday and


me showing you that document, had you ever seen that document


before?


A. I have not.


Q. Okay. Do you recall you and I discussing this


document?


A. I do.
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Q. Okay. Do you recall me asking you about the


contents of it?


A. Yes.


MR. DIUMENTI: Well, is Counsel testifying? I


believe it's inappropriate. He's --


THE COURT: I don't think he's testifying. He's


just asking questions.


MR. DIUMENTI: He's asking about a conversation, as


counsel, that he had with the witness. I don't believe that's


appropriate. But I'll rely on the Court.


MR. TAYLOR: You can answer the question.


THE WITNESS: I'm sorry, the question was?


Q. (By Mr. Taylor) Do you recall you and I talking


about the contents of that document?


A. Yes.


Q. Okay. Was there anything in there that you


disputed?


A. There were several items.


Q. Okay. I'm not going to get into that, but. Let me


just take that back from you. Thank you. So you mentioned a


moment ago about how there were not supposed to be any expenses


for office space, salaries, things like that. I also want to


ask you, at any time, at any time was there, was there any


agreement with respect to Tivoli doing a joint venture?


A. A joint venture such as?
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Q. A joint venture with Granite Builders.


A. Was there anything discussed?


Q. Right.


A. Well, I think Allan and Jim wanted to do the -- do


something on the back side of building it, building it up. And


basically taking it vertical after the, after the


infrastructure was done.


Q. Okay. After the infrastructure was done?


A. Yeah. With the entitlements and the


infrastructures. The sewer, the water, the storm drain,


streets.


Q. What about during the entitlement period?


A. During that period there was some discussion, yeah.


Q. Okay. Was there any discussion about Tivoli


engaging in investment -- well, let me back up a little bit.


Was that discussion with the Poseys?


A. I don't recall whether that was with the Poseys or


not. It might have been.


Q. Okay. Was there any discussion about Tivoli


engaging in income-generating opportunities?


A. No.


Q. Investment opportunities?


A. No.


Q. Okay. So the note with KE Capital, off the top of


your head can you recall what the interest payments were
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supposed to be?


A. I cannot.


Q. Now, the entitlement period. What role, if any, did


you play during that entitlement, entitlement period?


A. I was basically a board member. Showed up to


meetings.


Q. Okay. Did you have any contact with Vladimir Canro?


A. Yes.


Q. Okay. Jim and -- Jim Diderickson and Allan Bruun?


A. Yes.


Q. Was that just those meetings?


A. Just those meetings. And I was still selling pipe


to, to both of them at the time.


Q. Okay. Did either of the -- Jim Diderickson or Allan


Bruun advise you as to how -- or inform you as to how Tivoli


money was being spent?


A. Yeah, they did.


Q. And can you recall what they said?


A. They were just nonspecifics and really wouldn't give


direct information about where it was. Where it was being


spent.


Q. Did they ever say anything to you about, about


receiving management fees, about receiving management fees out


of the Tivoli operating account?


A. They did.
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Q. Now, were you familiar with that account?


A. Was I -- no, I did not. But didn't have -- well, I


might have had access to it but I wasn't familiar with it, no.


Q. Did you ever have the checkbook?


A. No.


Q. Okay. Were you aware of an expenditure for $2,000


made out to Jim Diderickson for a management fee?


A. After the fact.


Q. After the fact?


A. Yes.


Q. Would that have surprised you?


A. Yes.


Q. Okay. Did you ever get any management fees?


A. No.


Q. Okay. Did you ever get any salary?


A. No.


Q. Are you familiar with an expenditure from the


operating account to Granite Builders for, quote, "Lot closing,


Hidden Acres Lot No. 2"?


A. I couldn't tell you exactly why or what they were


doing. That was something that Granite Builders was supposed


to have been doing. I'm not sure where that -- how that


involved Tivoli.


Q. Were you aware of any money going from Tivoli to


Granite Builders?
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A. I was not.


Q. Okay. Were you aware of any -- did, did either Jim


Diderickson or Allan Bruun ever tell you that the bank accounts


for their other companies were empty or had negative balances?


A. They did not.


Q. During this time period?


A. No.


Q. Are you aware of a $5,300 expenditure from early


January 2008 made out to Komatsu Equipment for a down payment?


Are you familiar with that?


A. No.


Q. Would that surprise you if Tivoli was purchasing or


making down payments for heavy equipment at this time?


A. Yes.


MR. DIUMENTI: Your Honor --


THE WITNESS: Yes, it would.


MR. DIUMENTI: -- I object to "would it surprise


you." I don't know if that has any relevance or materiality.


MR. TAYLOR: It's rele --


MR. DIUMENTI: How is it relevant to this issue if


he was surprised?


THE COURT: Member of Four Winds and one of the


board members of Tivoli. I think it's --


MR. DIUMENTI: Well, there were no board members of


Tivoli. It was an LLC.
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THE COURT: He's at every single meeting. He's part


of this development. I think --


MR. DIUMENTI: Whatever the Court rules. I mean --


THE COURT: -- what he thinks is relevant.


Q. (By Mr. Taylor) Were you -- I've forgotten what the


question was. Do you remember?


THE WITNESS: There would be no need for a piece of


Komatsu Equipment.


THE COURT: Would it surprise him.


Q. (By Mr. Taylor) I'm sorry?


A. I said there would be no need for a piece of Komatsu


equipment to, to put entitlements together.


Q. Why is that?


A. For doing paper lots you don't need a big piece of


equipment for that.


Q. Purchasing a piece of equipment like that for that


amount during this time, let's -- early January, would that


have any impact on completing entitlement?


A. No.


Q. Was there --


A. It would have impact -- taking money away would have


an impact.


Q. Okay.


A. But just having the equipment? No. It wouldn't


help in any away.
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Q. Thank you. So was there -- and I'll ask you about


some more expenditures, but was there a time frame for


entitlement?


A. There was.


Q. What was it?


A. Well, it was we had the duration of a loan. We


needed to get it done quickly. We hope -- were hoping between


six to nine months.


Q. Okay. Six to?


A. Six to nine.


Q. Okay. Can -- do you know how much entitlement was


supposed to cost?


A. You know, I can't remember the budgets. But I would


assume anywhere -- assume around a hundred thousand.


MR. DIUMENTI: I wouldn't -- if it's an assumption,


your Honor, it's not probative. He didn't know, he said, but


he can make an assumption. That's certainly not very material


or relevant, and has the possibility of prejudicing the jury.


THE COURT: He can have his lay opinion.


Q. (By Mr. Taylor) You can answer the question.


A. I would assume around a hundred thousand, maximum.


Q. If it were 200,000 would that be excessive?


A. It -- I believe it would, yes.


Q. Thank you. So let's talk a little bit more about


these expenditures. Were you aware, during the entitlement
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period, of a $4,800 expenditure made out to Moulding & Sons


for, quote, "Dump fees, Lot 16"?


A. No.


Q. Would it surprise you had there been such an


expenditure?


A. Well, we don't have a Lot 16 on Tivoli, so yes.


Q. Okay. What about dumping; was there supposed to be


any dumping?


A. No.


Q. Okay. Was Tivoli, from what you can recall,


supposed to be making temporary advances to other companies?


A. Not that I'm aware of.


Q. Loans?


A. No.


Q. Okay. Are you familiar with a company called


"Construction Advisors"?


A. I recall Jim and Allan talking about that.


Q. Okay. Is that a company that they are affiliated


with?


A. Yes.


Q. Or, or one of them is? Are you familiar with $300


being spent, or a check for $300 being made out in early


January 2008 to KeyBank to open up a checking account for


Construction Advisors?


A. No.
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Q. Are you familiar with a $100,000 expenditure,


January 9th, made out to US General Construction for a


construction deposit?


A. No.


Q. Okay. Had you been aware of such -- if you had been


aware -- been made aware of such an expenditure would that have


surprised you?


A. Very much.


Q. Okay.


MR. DIUMENTI: Your Honor, I object to the question


and ask the answer be stricken. There's no foundation.


Counsel didn't say what the purpose of it would be that would


surprise him. He just says, "Would $100,000 surprise you?"


"It sure would."


There's no foundation for whether he'd be surprised


whether it was a trip to Las Vegas or to pay, pay an engineer.


There's no foundation. I'd ask the ques -- that the answer be


stricken.


THE COURT: Well, isn't it under a construction


deposit?


MR. TAYLOR: In the memo section for a construction


deposit.


THE COURT: Okay. You can cross about what more he


might know. Go ahead.


Q. (By Mr. Taylor) Are you familiar with a company
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called "US General Construction"?


A. I am.


Q. How are you familiar with it?


A. It's Jim's construction company.


Q. Okay. So if any amount, especially an amount of


that size, were going to Jim's construction company, that would


have surprised you?


A. If it was coming from Tivoli, yes.


Q. Why would that have surprised you?


A. There should have been no reason for that to happen.


Q. Okay.


A. Again, the money was a loan for the development.


Not to create other entities.


Q. Okay. Let me ask you about an expenditure,


January 25th, 2008, $3,475 made out to Geosystems. Are you


familiar with Geosystems?


A. Yes.


Q. What is that?


A. That's a company of Jim's.


Q. Okay. Made out to Geosystems for, quote, "GWT


Landscaping." Was there supposed to be any landscaping on the


29 acres?


A. No.


Q. Okay. Are you familiar with what GWT is?


A. I'm not.
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Q. Okay. Were you made aware of this expenditure?


A. No.


Q. All the expenditures, just to make sure. Maybe I've


asked you this, and forgive me if I did. All the expenditures


I've asked you about thus far, were you made aware of?


A. No.


Q. Okay. Let me ask you about a $500 expense at the


end of January to Dustin Diderickson. Do you know who Dustin


Diderickson is?


A. I do.


Q. Who is that?


A. It is Jim's son.


Q. Did you ever meet him?


A. I did.


Q. Five hundred dollars to Dustin Diderickson for,


quote, "fuel expenses." Were fuel expenses supposed to be,


from what you can recall, supposed to be covered by the Tivoli


agreement?


A. You know, if I recall, there was going to be some


grubbing or some clearing with a tractor that was going to be


out there, and that was the fuel for that.


Q. Okay. Do you know if Dustin Diderickson was


supposed to have any role in that?


A. I don't recall, but he could have.


Q. Okay. December 28th -- this is going back a month.
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December 28th, $5,151 to Diderickson. Can you, can you think


of any reason for that expense?


A. No.


Q. Were you informed of that?


A. No.


Q. Let's jump ahead. February 15th, $4,015.52 made out


to Wasatch Trailers for a trailer. Are you, are you familiar


with that expense?


A. No.


Q. Would a trailer be a part of completing entitlement?


A. No.


Q. Four thousand dollars -- this is March 3rd. Four


thousand dollars made out to GWT, Inc., for, quote, "Advance


dies." Were you made aware of that?


A. No.


Q. Seventy-five hundred dollars -- this is in April.


Seventy-five hundred dollars made out to Century 21 Elite.


Same question. Are you famil -- familiar with that?


A. No.


Q. Were you made aware of it?


A. No.


Q. Uintah Shadows Roosevelt earnest money. Does that


sound familiar?


A. That was a project US Development did.


Q. US?
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A. US Development?


Q. US General?


A. Or US General.


Q. How do you know that?


A. They were -- gees, I don't -- I think I sold -- they


had, they had another contract there. I sold some more pipe to


them.


Q. Okay. And when you say "they," who's "they"?


A. Jim and Allan.


Q. Okay.


A. Or Jim at least.


MR. DIUMENTI: Pardon me, I didn't hear the last of


that.


THE WITNESS: I said "or Jim." I don't know if


Allan's involved or not.


MR. DIUMENTI: You don't know?


THE WITNESS: I don't.


Q. (By Mr. Taylor) At least one of the two?


A. At least one of the two.


Q. Okay.


MR. TAYLOR: Again if I could have a short moment,


your Honor?


THE COURT: Uh-huh.


(Pause.)


Q. (By Mr. Taylor) Mr. Anderson, are you aware of a
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point in time when Tivoli, for lack of a better word, came


apart?


A. Yes.


Q. And can you recall approximately when that was?


A. I believe it was a meeting that Bobbie came in and


wanted to -- Bobbie Posey -- and wanted to have an accounting


of the expenses.


Q. Can you recall approximately what month that might


have been?


A. I cannot.


Q. Was it in 2008?


A. It would be -- well, I couldn't tell you your dates.


Q. Okay. Where did the meeting take place?


A. At -- in the Centerville office.


Q. Okay. And from what you, from what you can recall,


who was present at that meeting?


A. I believe the same as, same as the others. Allan,


myself, Jim, Vladimir, and the Poseys.


Q. And can you recall who called the meeting?


A. I believe Bobbie did.


Q. Okay. And can you recall what the purpose was for


the meeting?


A. Wanting an accounting of the expenses.


Q. And what, if anything, can you recall Jim


Diderickson saying at that meeting?
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A. What can I recall him saying? I don't know if I can


recall any statements that I could quote. But the gist of the


meeting, if that's what you want to hear.


Q. Sure.


A. Was that really nothing, nothing came out of it. No


expenses were really revealed, with an exception of an Excel


document that was put together.


Q. Was there any, was there any demand for an


accounting of the expenses?


A. Yes.


Q. By whom?


A. Bobbie. Vladimir.


Q. And did Jim and/or -- did Jim Diderickson or Allan


Bruun respond to that?


A. Yes.


Q. How so?


A. Well, they gave us, gave us spreadsheets. Excel


spreadsheets. Saying, "Here's where the money went."


Q. Okay. Did you have a chance to look that over?


A. I've seen it before.


Q. Did they present any receipts?


A. No.


Q. Invoices?


A. No.


Q. Did they show any plans?







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


(November 7, 2013 - State AG vs. Diderickson)


Kelly L. Barber-Wilburn, CSR, RPR


92


A. No.


Q. Like concept plans?


A. Um, had some conceptual plans.


Q. Okay.


A. Looked like put together by a landscape architect.


Q. Okay. Did, did either of them say anything about


being allowed to use the money the way they did?


A. They, they elabridated and asked, and I think


repeatedly we all agreed no.


Q. I'm sorry?


A. Repeatedly we all agreed no. That that was -- it


was not to be spent the way they were, they were spending it.


And that was, I think, where things became unravelled.


Q. Okay. And when you say "we," who's "we"?


A. Bobbie, the Poseys, Vladimir.


Q. Okay.


MR. TAYLOR: Just one more moment please, your


Honor?


(Pause.)


MR. TAYLOR: Mr. Anderson, thank you for your time.


Mr. Diumenti and Mr. Thompson will now ask you some questions.


THE WITNESS: Thank you.


CROSS-EXAMINATION


BY MR. DIUMENTI:


Q. Good morning, Mr. Anderson.
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A. Good morning.


Q. Would you tell the jury your education, please?


A. It's three years of college at Weber State


University, business management.


Q. No degree?


A. No degree.


Q. Not even an associate?


A. Not an associate.


Q. Tell the jury the professional licensing you have.


A. None.


Q. You aren't a licensed real estate agent?


A. Nope.


Q. You're not a licensed real estate broker either?


A. Nope.


Q. Have you ever been employed by a real estate


development company?


A. Yes.


Q. Who was that?


A. I currently work for Thurgood Excavating.


Q. No, ever been prior to this day. Prior to Novem --


prior to '07.


A. Okay. Leon Poulsen Construction.


Q. They're a development company or a construction


company?


A. Oh. Well, we, we actually built subdivisions.
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Q. Okay. When was that?


A. That was in '0 -- 2000 to 2005.


Q. And your testimony is you were in the entitlement


development phase of that with Poulsen?


A. No.


Q. Okay. I just wanted to make -- all I'm trying to do


is find out about your experience in development prior to '07.


A. Okay. Before that I worked with Hansen, Allen,


Luce, Civil Engineers.


Q. Are you -- you're a civil engineer?


A. No, I'm not a civil engineer.


Q. What did you do for civil engineers?


A. I was lead draftsman and I ran the CAD department.


Q. So your information and all -- your knowledge of


development is based basically on experience, not formal


education. You've not qualified for any professional license;


is that right?


A. That's right.


Q. How long did you know Jim Diderickson before '07?


A. Probably met Jim -- I think I -- I don't recall when


I met him. I can tell you it was a bid opening that I met


Dustin. And they were low bid on the job. And I met Jim after


that.


Q. Weren't you in business with Jim from prior to '07?


A. Well, I guess I was. I, I didn't tell -- I couldn't
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tell you dates, but.


Q. Well, you didn't tell the jury that either yet.


What business were you in with Jim before '07?


A. Before '07?


Q. Yes.


A. I guess that would be Four Winds Development.


Q. Okay.


A. But we, we didn't actually do anything.


Q. You were a member of Four Winds Development?


A. Yes.


Q. Was it a corp -- a Utah corporation, or a Utah


limited liability corporation?


A. I couldn't remember, except you just said it was an


LLC.


Q. Well, I'm -- I don't -- I just asked you a question.


I want your best guess -- your best estimate, no guesses. Do


you know whether it was an LLC or a corporation?


A. I don't.


Q. So you were a member of an organization; you don't


recall the nature of the entity. Correct?


A. No. Correct.


Q. In fact, let me ask -- and I hate to jump ahead.


You in fact said you didn't recognize a dump fee for Lot 16,


one of the checks this man -- that Jake just asked you about;


is that right?
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A. Correct.


Q. You signed a trust deed note on lot 16, did you


not --


A. I did?


Q. -- in Hidden Acres?


A. I don't believe so. Did I?


Q. Did you or did you not?


A. I don't think so.


Q. You don't recall?


A. I don't recall.


Q. We'll help your recollection here in a minute. Did


you ever sign any indebtedness unrelated to Tivoli, but related


to Diderickson or Bruun?


A. Yes.


Q. What?


A. What was the project up on Parrish Lane?


Q. So you were involved in development with either


Diderickson or Bruun prior to or during this time?


A. During that time.


Q. And were you happy with the relationship you had for


the development of those -- participation in the development of


those properties?


A. No.


Q. No, you weren't happy at all. Could that be


reason -- anything to do with why you're here today testifying?
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A. Because I was, I was called and asked to.


Q. Okay. So your answer is no, it doesn't have


anything to do --


A. No.


Q. -- with your unhappiness? Did you ever go to Vernal


during this period of time, or Roose -- pardon me, strike that


question. Did you ever go to Roosevelt during '07 or '08?


A. No.


Q. You never went up to Roosevelt to look at a piece of


property?


A. I did not.


Q. Okay. Did you go anywhere in the Uintah Basin


during that period of time to look at a piece of property that


was for sale?


A. No.


Q. The hard-money loan, if I say "hard-money loan with


KC Capital," do you know what that means?


A. Yes.


Q. Do you have a copy of that loan agreement?


A. I do not.


Q. Did you sign that loan agreement?


A. I did.


Q. You don't remember the terms of it?


A. I do not recall.


Q. How much was that loan agreement that you don't have
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a copy or don't recall the terms of for?


A. $750,000.


Q. And you don't have any idea of its terms or


interest?


A. Well, I did at the time, but now I don't recall.


Q. Did you ever have to pay one penny on that note?


A. It was supposed to be self-funding.


Q. Just "yes" or "no," please.


A. Nope.


Q. Did anyone ever call on you from KC to pay a penny


of that note?


A. No.


Q. Did any lawyer ever call on you demanding payment of


any portion of that note?


A. I got a notice of default.


Q. From a lawyer?


A. Um.


Q. Or was that the Kerry Posey notice of default?


A. I could --


Q. Or Bobbie Posey -- pardon me, Judge -- Bobbie Posey


is the question.


A. I don't --


Q. Was that Bobbie Posey's notice of default?


A. No.


Q. It was not --
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A. No.


Q. -- is that your testimony?


A. That's right.


Q. Who file -- who filed the notice of default?


A. I don't recall.


Q. But you know it wasn't Bobbie Posey?


A. No, I don't know it wasn't Bobbie Posey.


Q. So you don't know who filed it?


A. No.


Q. Do you know the duration of the KC loan?


A. No.


Q. You said that you never received -- "yes" or "no" is


my -- what I'm asking you. Did you ever receive any


money/payment from Tivoli?


A. From Tivoli?


Q. Yes, Tivoli. "Yes" or "no"?


A. I received some payment. I couldn't -- I don't


recall whether Tivoli or not. Yes. Actually, yes, I did.


Q. Thank you. You say you know Vladamar, Vladimir


Canro?


A. Yes.


Q. What -- was his heritage from the U.S.? Was he a


natural-born product of the United States of America?


A. No.


Q. Where was he from?
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A. From Venezuela.


Q. Did he speak English?


A. Yes.


Q. You spent a lot of time with him?


A. I've spent quite a bit of time with him. As much as


any of the others.


Q. What car was he driving?


A. He drove, he drove a car that Granite Builders gave


him.


Q. Oh. So he drove a car that was provided by


Diderickson or Bruun, right?


A. Correct.


Q. Did he pay for the gas, the insurance, the taxes,


the maintenance on that vehicle?


A. No.


Q. What was Canro's part in this whole thing?


A. He was to do all the legwork on the entitlement


side.


Q. For Trivoli [sic]?


A. For Tivoli.


Q. Tivi -- Tivoli?


A. Yes.


Q. And he was -- every time you saw him, he was driving


a car. What kind of car was it?


A. Oh, a Hyundai.
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Q. Okay. Four-door car?


A. I believe so.


Q. Where would he do this work from, if you ever saw


him doing anything?


A. He was either out on the road or at their office.


Q. Their office is what location?


A. In Centerville.


Q. Did he have a desk?


A. I don't recall.


Q. How many times did you see Canro in Centerville?


A. At the meetings.


Q. How many times is that, approximately?


A. Mmm, five, six.


Q. You didn't notice whether he had an office with a


name on it or anything?


A. Nope.


Q. Never went into an office with him and discussed


matters?


A. Into a conference room.


Q. Pardon me?


A. Into the conference room.


Q. So your, your knowledge in what Canro did was


limited to five or six meetings, never sitting down in his


office; is that right?


A. Correct.
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MR. DIUMENTI: (Inaudible.)


Q. (By Mr. Diumenti) Show you what's been marked Book


No. 5. It's -- forget what I just said.


Show you what's been marked Defendant's Exhibit 72.


It is the fifth book in the series of four. I don't want you


to run through it unless you have to, but this is a summary of


what's in here. Would you look at that summary?


(Pause.)


Q. (By Mr. Diumenti) Did you participate -- and let's


go --


MR. DIUMENTI: May I approach the witness, Judge?


THE COURT: Yes. Go ahead.


Q. (By Mr. Diumenti) Did you participate in obtaining


the schedule of the codes from Saratoga Springs?


A. I did not.


Q. Did you participate in gathering materials on the


sallow -- shallow installation system that was going to be


presented to the City for the ultimate buildings of the


residential portion?


A. None of those.


Q. Did you participate in the SIP panel -- do you know


what a "SIP panel" is?


A. I do not.


Q. And you're in the construction business? Is that


what your testimony was? You work for con --
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A. Correct.


Q. So you didn't do anything with SIP panels?


A. Huh-uh.


Q. You weren't present when there was a talk about --


A. Actually, I do recall the SIP panel. It's for the


vertical, and I, I don't deal with that.


Q. Oh. My question is, is did you ever confer with


other Tivoli people about the use of SIP panels?


A. I did, yes.


Q. And you -- let's look at the information. Did you


put this information together in sleeve 3? And you can look at


it if you want. Let me make sure -- I can't see a thing. Let


me make sure I've given you the right page (inaudible.)


(Pause.)


THE WITNESS: I did not put this together.


Q. (By Mr. Diumenti) Do you ever recall a conversation


with Bobbie Posey, or anybody, about acquiring the


distributorship or dealership for the SIP panels here in Utah


so that it would lead to other discounts in building?


A. I remember a conversation with either Allan or Jim.


Q. Not with Kerry?


A. No.


Q. Do you recall the notes that Kerry Posey prepared


wherein she described the SIP panel discussion? Don't remember


any meeting with Kerry?
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A. He may have been there.


Q. With Bobbie?


A. I don't recall.


Q. The demographics, the Utah County study that was


prepared for Tivoli about the demographics in Utah County, did


you participate in that?


A. No.


Q. Did you pay one penny for any expense of Tivoli?


One penny?


A. No.


Q. So you didn't pay for any of these things?


A. No.


Q. Did you participate in the City of Tara -- Saratoga


Springs correspondence?


A. I did not.


Q. You don't have one letter addressed to you from


Saratoga Springs, or from you to Saratoga Springs, do you?


A. No.


Q. Did you -- oops, (inaudible.)


Are you familiar with any of the Riverstone Design


efforts?


A. I remember seeing some, some pictures.


Q. Do you know who gave Riverstone -- did you -- strike


the question.


Did you participate in the compilation of the
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information and calculations that were given to Riverstone so


that they could perform their services?


A. No.


Q. Did you ever even review a topographical map of the


Tivoli project?


A. I can't recall seeing one.


Q. Western Technologies. Do you have any idea what


that -- what service they performed?


A. Geotechnical services.


Q. For what -- what's that mean? What did you --


what's your understanding of what they did for Tivoli?


A. Geotechnical services is science of soil.


Q. Were you aware of that?


A. Was I aware of any studies?


Q. Yeah.


A. No. Actually -- no. I wasn't.


Q. Utah Land title survey. An AL -- do you know what


an "ALTA survey" is?


A. I do.


Q. What is it?


A. An ALTA survey is a topographical survey of the


property.


Q. You've never seen that?


A. Not for this property.


Q. And Hales Engineering, the traffic management study,
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did you participate with that or discuss that with any


individual either with Tivoli or with Hales?


A. I did not.


Q. This IA -- IHI Environmental wetland delineation


study, do you know anything about that?


A. I recall there being, being wetlands down by the


river.


Q. What is your definition of "wetlands"?


A. It's a protected area.


Q. Protected area?


A. Protected area by the government of the --


Q. Well --


A. -- wetlands that cannot be developed.


Q. Certainly you've given some opinion about


development and entitlement. How do I tell wetlands from a


goat trail?


A. Well, you --


Q. What is it that distinguishes them?


A. Well, it's usually cattails or water.


Q. Do you see any cattails on this property?


A. Not from here.


Q. From here I don't see them either. But when you


were down -- did you ever go to the property?


A. I did.


Q. Did you ever see any cattails?
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A. Not that I can recall.


Q. Okay. You don't know what -- whether -- what the


wetlands result was?


A. I remember there was -- so there was an area out


there that was unbuildable.


Q. Who told you that?


A. That was on the, on the map that, that they provided


to us.


Q. That was on the map that Kerry Posey and Bobbie


Posey gave you --


A. Yes.


Q. -- wasn't it?


A. Right.


Q. And were you aware that that map, that topography --


and I'll show you the charts if it will refresh your memory --


was 50 feet off? Fifty feet is a long ways when we're talking


about flat ground.


A. Yeah.


Q. Were you aware of that?


A. No.


Q. ABC Appraisals, you ever heard of that?


A. I believe that would be the company that did the


appraisals.


Q. Don't guess. I don't want --


A. No.







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


(November 7, 2013 - State AG vs. Diderickson)


Kelly L. Barber-Wilburn, CSR, RPR


108


Q. They may have you guess. I don't want you to guess.


A. No.


Q. Never heard of it? Utility service providers, did


you ever deal with any utility service provider?


A. I did not.


Q. Do you know what a "utility service provider" is?


A. That would be the sewer district, the water


district.


Q. Be the gas, electric --


A. Gas, electric --


Q. -- cable?


A. -- et cetera.


Q. A whole bunch of things that make us live like we


live, right?


A. Right.


Q. Never dealt with that at all in your efforts for


this development, right?


A. Right.


Q. And lastly, UDOT. Do you know who UDOT is?


A. I do.


Q. Have you ever dealt with UDOT?


A. I have.


Q. And are you aware that before anybody, any city or


municipality gives any approval for anything, that Utah has to


sign -- UDOT has to sign off on it?
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A. That is true.


Q. You never dealt with UDOT. Is that correct?


A. No, I said I had.


Q. With -- on this project?


A. On this project, yes.


Q. What did you deal with them on (inaudible) --


A. On this project, no, I did not.


Q. That's all I'm interested in. Who did all these


things to move the project along, sir?


A. That's what Vladimir was supposed to be doing.


Q. You think Vladimir did all this?


A. I can only believe.


Q. You, you met with him five times, you said?


A. Uh-huh.


Q. Do you know any -- what Vladimir's educational


background or experience was?


A. Real estate agent.


Q. That's it?


A. That has to do with developing.


Q. Do you know his col -- of his college?


A. Um.


Q. So we get this clear, you're telling the jury that


these were the efforts of Vladimir Canro. Is that what you're


telling them?


A. I'm not saying that.







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


(November 7, 2013 - State AG vs. Diderickson)


Kelly L. Barber-Wilburn, CSR, RPR


110


Q. Do you know who did it?


A. No, I don't.


Q. Thank you. Ever hid -- heard of Hidden Acres?


A. Yes.


Q. Did you ever become involved in the, in the Hidden


Acres development?


A. In the development? No.


Q. You didn't? And this is --


A. I didn't.


Q. -- one I asked you before. Your testimony is --


A. No. This was --


Q. -- you didn't sign on a promissory note --


A. I did sign on a promissory note.


Q. -- for Lot 16?


A. For Lot 16.


Q. Who was Hidden Acres?


A. Who was Hidden Acres?


Q. Yeah.


A. I don't know.


Q. Who?


A. I don't know.


Q. And you signed on a lot with them?


A. Well, it was Jim and Allan.


Q. Well, what was it?


A. What was it? It was for -- to build a house.
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Q. Why were you signing on a lot?


A. I'm pretty naive, apparently.


Q. Pardon?


A. I'm pretty naive, apparently.


Q. But why? I'm naive, believe me. Really naive.


But --


A. To help them generate money.


Q. For what?


A. For their business.


Q. Not for Tivoli?


A. No.


Q. Tivoli had no way to earn money, did they?


A. They had, had a loan. They didn't need a way to


earn money.


Q. Okay, (inaudible) --


A. No, they did not.


Q. What was happening, if you can recall, to the


economy, being in the building business? Was '08 a spectacular


year for building in -- for the people you worked for?


A. Actually, '08 was still a pretty good year for me.


Q. A good -- really good year for you guys? Who were


you working for then?


A. I was selling, selling pipe to contractors.


Q. It was a good year, you're saying?


A. Mountain State Supply.
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Q. Did you have any, did you have any input from those


around you about whether or not it was a desirable year to go


into a real estate project?


A. Oh, yeah.


Q. Yes, it was?


A. Yes, I had input.


Q. And what was that input?


A. That it was not a good year to go into it.


Q. Did you ever have knowledge of a worse period of


time as long -- in your lifetime?


A. No.


Q. You had a full-time job from May of '07 until the


end of '09, didn't you?


A. Beyond that. And before that.


Q. Yeah, just that period. I'm --


A. Sure. Yes.


Q. I'm just -- all I'm (inaudible) --


A. During that period, yes.


Q. -- simple question (inaudible.) So all those months


you had a regular paycheck coming in?


A. Yes.


Q. Who did Allan have a paycheck, if you know, coming


from?


A. He had a construction business.


Q. Who was, who was -- do you know whether he got
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paychecks?


A. I don't know.


Q. Who did -- pardon me -- Jim Diderickson get


paychecks from, if you know, during those months?


A. Jim had a consulting business.


Q. Did you know whether he got any paychecks?


A. I don't know.


Q. Who did Valamar -- Vladimir Canro receive money


from?


A. I couldn't tell you whether it was Granite Builders,


or through Tivoli, or where the money came from, but it was --


that part was supposed to be coming from Tivoli.


Q. Identify, if you can, in November of '07 who you


were employed with.


A. Mountain State Supply.


Q. And did you punch a time clock?


A. No, I did not.


Q. Did you account for your time?


A. No.


Q. Did you -- you didn't even keep a diary of those


people you called on or what you did that day?


A. A vague one, no. But -- a vague one, yes. But


not -- no. I didn't have to really account to anybody.


Q. The meeting you don't -- you said you don't remember


having I think was the November 29th at 8 a.m.; is that right?
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A. Okay.


Q. Can you tell the jury where you were?


A. No, I couldn't.


Q. Do you have any way of going back and finding out


where you were on November 29th, '07, at 8 a.m.?


A. Nope.


Q. You're relying on your memory completely; is that


right?


A. That's right.


Q. I can't read my writing, just a minute.


(Pause.)


Q. (By Mr. Diumenti) Does the name 1st Homeland ring a


bell with you?


A. No.


Q. If I were to tell you that Kerry Posey was very


interested in getting involved in a corporation to do work --


end work with Tivoli, would that refresh your memory about 1st


Homeland?


A. It's starting to sound vaguely familiar.


Q. Well, isn't it true that you and Kerry talked about


creating a, an LLC, and obtaining a construction license


through DOPL to enable home -- 1st Homeland to do construction?


A. I recall a discussion, yes.


Q. Do you recall whether or not you ever submitted


documents to the Department of Commerce for 1st Homeland?
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It's, it's -- the State had --


MR. DIUMENTI: Jake, you -- I thought I saw a


Homeland -- 1st Homeland exhibit with you folks. Do you have


that handy, by chance?


MR. TAYLOR: I have the corporate filings.


MR. DIUMENTI: Yes.


MR. THOMPSON: Yeah, I'm looking at it.


SPEAKER UNKNOWN: He's got (inaudible.)


MR. DIUMENTI: Can I see it?


Q. (By Mr. Diumenti) Do you know who Wes Jones is?


A. I recall Wes Jones. I couldn't tell you who he is.


Q. Lived in Ogden?


A. Okay.


Q. Don't recall anything about him?


A. I recall him, yes.


Q. Was he one of the individuals that was going to


participate in 1st Homeland?


A. Oh, right, right. Now I remember Wes Jones. Yes,


we talked about putting together a -- yes, a construction


company that was --


Q. Was it for the purposes of -- related to Tivoli


af --


A. It would. And other, other stuff.


Q. What other stuff?


A. Government entities. He was a, he was an Indian, if
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I recall.


Q. Well, let me tell you what brings the question. You


all were interested in getting a minority advantage with --


MR. DIUMENTI: Can I have just a moment, your Honor,


so I don't misstate this on the record?


(Pause.)


MR. DIUMENTI: I'm sorry, I'm getting old.


Q. (By Mr. Diumenti) Have you heard of the term --


this may not be artful -- a "disadvantaged" individual --


advising certain agencies of the disadvantage for an American


Indian, a foreigner, Vanro -- Vladimir, to get advantages in


bids?


A. Yes.


Q. Homeland -- 1st Homeland was going to be formed all


by disadvantaged people, correct?


A. Correct.


Q. You were one of them. Correct?


A. Yes.


Q. And that would give you -- that corporation an


advantage in certain jobs, correct?


A. Correct.


Q. And you all anticipated doing all the underground


pipe work for Tivoli; is that correct?


A. Not correct.


Q. What wasn't correct about that statement?
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A. As far as I was concerned, I wanted to get out of


Tivoli as soon as the development -- as soon as it was entitled


and sold.


Q. What were you going to get out of?


A. What was I going to get out of?


Q. Yeah.


A. I wasn't interested in building it. I just didn't


want to be a partner in it anymore.


Q. You didn't, you didn't do any of these things in


seventy-two. What were you, what were you -- when it was


developed and entitled what were you going to get?


A. What I was going to get would be my name off a loan,


the loan paid back, and if there was any profits, I'd share in


those profits. And I'd --


Q. What percentage would you share?


A. I feel it would be split eventually was the, was the


deal.


Q. With who?


A. With all the partners.


Q. The partners were equal members in Tivoli; is that


your understanding --


A. It was --


Q. -- of the Tivoli operating agreement?


A. Yeah.


Q. Let me ask you, very frankly, have you ever read the
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Tivoli operating agreement?


A. I have.


MR. DIUMENTI: May I approach the witness, Judge? I


think it's up here.


THE COURT: Uh-huh.


MR. DIUMENTI: Nope, it isn't.


THE COURT: It's in Book 2.


MR. DIUMENTI: Yes. It's Exhibit -- Defendant's --


marked Defendant's Exhibit 29. I've got it.


Q. (By Mr. Diumenti) Would you look at that agreement


and tell me if you've ever seen that agreement? Particularly


pay attention to the last three pages and tell me, as a part of


that document, have you ever seen those last three pages?


(Pause.)


Q. (By Mr. Diumenti) I could indicate if it helps you,


Mr. Anderson, that both Bobbie and Kerry Posey have identified


that document as being an accurate copy of the operating


agreement they signed.


MR. TAYLOR: Your Honor, may we approach?


THE COURT: Uh-huh.


(Start private bench conference.)


MR. TAYLOR: Your Honor, I don't like to object too


much because it annoys the jury and interrupts the flow of the


case, so I only object where I think I really should. And time


and again Counsel has been basically testifying to the jury,
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and I'd like for it to stop.


And I, I don't know what else to do to make that


happen unless I have to keep on objecting, and I just don't


want to do that.


MR. DIUMENTI: Judge, as a prosecutor for seven


years the hardest thing I ever did in my life was get used to


the difference between cross-examination and direct


examination. I've been --


MR. TAYLOR: Well, I used to be a defense attorney.


It's not that difficult.


MR. DIUMENTI: I was one for 38 years and it is that


difficult, Counsel. I'm asking what -- cross-examination.


He's opened every door I've gone into.


THE COURT: You keep saying things that aren't


questions. You keep commenting on evidence. You're, you're


directed toward the jury all the time, rather than the person


you're asking the question of. I understand where his


objection is coming from.


MR. DIUMENTI: He's object -- just -- it's improper


for me to look to the jury?


THE COURT: No, but it's rude to not look at the


person you're asking the question of as well.


MR. DIUMENTI: Well --


THE COURT: I just don't think it plays well. I


mean --
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MR. DIUMENTI: Okay.


THE COURT: -- I'm telling you that for your good.


MR. DIUMENTI: His objection is what? Just so the


record's clear.


THE COURT: Quit making comments.


MR. DIUMENTI: What -- any comments? I just want


direction.


THE COURT: Questions. You ask questions.


MR. DIUMENTI: Okay.


(End private bench conference.)


Q. (By Mr. Diumenti) Have you examined the document?


A. Not yet.


(Pause.)


MR. DIUMENTI: Your Honor, maybe if Counsel -- or if


the witness is going to read every page of that, maybe we ought


to go to lunch --


THE COURT: No. But --


MR. DIUMENTI: -- because it takes quite a while.


THE COURT: Okay, you've looked at it long enough.


You're aware of what that is, correct?


THE WITNESS: It appears to be the, appears to be


the, the documents for the, for the, excuse me.


THE COURT: Operating agreement?


THE WITNESS: Getting all flustered. Yes.


THE COURT: Go ahead with your questions.
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MR. DIUMENTI: Thank you.


Q. (By Mr. Diumenti) Are you familiar with that


agreement, now that you've had an opportunity to review it?


A. No. I mean, am I familiar with it? I've read it.


I think I understood it. But do I have it memorized?


Q. The only reason I asked you that is Mr. Taylor asked


you questions about the appropriateness of certain


expenditures. Would you agree that this agreement is the rule


book for the authority of the general -- the managing partner


of Tivoli to spend money?


A. Yes.


Q. Look at the very first paragraph, under "Witness."


And this pains me as much as you, but would you just look at


it?


A. Under the very first paragraph?


Q. Yes. Under "Witness."


A. Which is what --


Q. The first page.


A. Yeah. (Inaudible) therefore -- I don't see


"Witness."


Q. The very first page.


A. Oh, toward the very back. Okay.


Q. Very first page of the document's right there.


A. Okay. "Witnesseth," okay.


Q. Right under "Witness."
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A. Uh-huh.


Q. Would you agree that that defines the purpose of the


corpora -- of the LLC?


A. Yes.


Q. To and for the sole purpose of investing in,


possessing, selling, granting, or taking an option on lands for


investment purposes and/or development, period?


A. Yes.


Q. Were you familiar with that paragraph?


A. Yes.


Q. When you -- what -- does that limit Tivoli from


developing other property, in your opinion?


A. No.


Q. So certainly Tivoli's effort to develop other


property wasn't prohibited by that paragraph, correct?


A. Correct.


Q. Do you know what Four Winds -- do you have any idea


what Four Winds' function was with Tivoli?


A. Four Winds was supposed to be the operating, the


operating partnership that Jim and I -- Jim and Allan and I


were in with the Poseys. To be part of Tivoli.


Q. What were their powers?


A. I don't recall.


Q. But yet you answered Mr. Taylor's questions about


they didn't have the power to write certain checks or do
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certain things, didn't you?


A. I didn't say "power."


Q. If you'll turn to page -- pardon me, and let's do it


by number. Seven point four. Or seven -- Tab 7, 7.1. Are you


there?


A. I'm there.


Q. Would you read (d)?


A. "The company has retained Four Winds


Development Group, LLC, (Four Winds) as


their representative to obtain


necessary -- all necessary governmental


permits, approvals, and entitlements


which are required to allow the


improvement, development, construction,


and sale of real estate property. Such


expenses are considered expenses of the


company and shall be paid by Four Winds


and shall be reimbursed by the company."


Q. And shall be reimbursed by the company, correct?


A. Correct.


Q. Did you participate in any of the functions just


described by Four Winds as a member of Four Winds?


A. No.


Q. Is that why you weren't paid anything for a salary?


A. Correct.
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Q. What were the powers -- is there any limitation on


what Four Winds can spend money on?


A. Anything towards Tivoli.


Q. Tell me in the agreement where it says that. It


limits it to Tivoli.


A. I couldn't tell you.


Q. Do you know that it exists, or are you just --


A. I remember --


Q. -- coming to that conclusion?


A. I remember we talked about it as a group.


Q. But you haven't reviewed the agreement enough to


know that you can point to the jury where it prohibits that?


A. No.


Q. If you will turn, if you will turn -- go -- turn


to -- if you would look at 7.4 of the agreement. Have you got


7.4 there?


A. I do.


Q. Now if you will just read the thing. Just the first


paragraph.


A. Except for any -- excuse me.


"Except as may otherwise be provided in


this operating agreement, the ordinary


and usual decisions concerning the


business and affairs of the company shall


be made by the managers. The managers
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have the power, on behalf of the company,


to do all things necessary or convenient


to carry out the business and affairs of


the company, including the powers to."


Q. Is there any limitation you see on that that says


the managers can't do, quote, "all things necessary and


convenient to carry out the business affairs of the company"?


A. I don't see any.


Q. There's no limitation. "Including the power to," do


you see where that ends?


A. Yes.


Q. "To lease, acquire real or personal property."


Number one, correct?


A. Correct.


Q. Is a tractor personalty, in your opinion?


A. Is it, I'm sorry, is it what?


Q. Is a tractor, is a piece of equipment that many


refer to as a "tractor" a piece of personalty?


A. A piece of personalty?


Q. Yes. The word personal property. The word that --


A. Personal property is a -- I suppose it could be.


Q. It could be? Is a trailer, tandem-axle trailer you


see hauling stuff to the gar -- dump, is that a personal


property?


A. It could be.
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Q. Would it surprise -- why did it surprise you that


Tivoli would buy a two-axle trailer that you haul garbage on?


A. We were doing entitlements for land, why would we


need a tractor?


Q. I'm asking -- I asked you a question. Would it


surpri -- why did it surprise you. And that's your response?


A. And it's -- that's why it would surprise me.


Q. Was the -- in your opinion, reading this now, was


that forbidden?


A. Was it forbidden according to the rules? No.


Q. Yeah.


A. No.


Q. That's my point. If we move on to 7.4 -- 7.4.7.1,


as I remember. Is that the last -- next page?


A. Yes.


Q. That document -- that, that particular paragraph was


in your -- within your knowledge at the time you proceeded as a


member of Four Winds?


A. I assume it would be.


Q. Well, did you even bother to read this document when


you were a member of an entity described as the general manager


of Tivoli?


A. I didn't bother to memorize it, but I did read it.


Q. You did? Do you recall the last three pages of this


document?







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


(November 7, 2013 - State AG vs. Diderickson)


Kelly L. Barber-Wilburn, CSR, RPR


127


A. I don't.


Q. Huh?


A. I do not.


Q. You don't recall the para -- the Poseys agreed to


pay $350,000 between them on the 10th of -- on the 14th of


November of '07, to help with the entitlement?


A. I don't remember the specifics.


Q. What did the Tivolis -- pardon me. What did the


Poseys contribute as their consideration for ownership in


Tivoli?


A. Their property.


Q. Sir, have you read this agree -- again I'll ask you,


did you read this part of the agreement?


A. Not recently.


Q. Okay. Well, let's look at the capital contributions


portion. Are you aware there's a capital contributions portion


in this agreement?


A. Yes.


Q. And you're aware that that set out at 3.1, et seq.


(Inaudible.) It might be page 12 of 25.


A. Five of 20.


Q. Is it 5 of 20?


A. Yes.


Q. And No. 3, Capital contributions. Are you there?


A. Yes.
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Q. Please look at that document and see if it refreshes


your memory enough that you can tell the jury what it is that


Kerry and Bobbie Posey agreed to contribute as their capital


contribution to Tivoli.


A. One hundred seventy-five thousand.


Q. That's how they bought in to Tivoli, is it not?


A. That's what it says.


Q. And did you ever see a $175,000 deposit into


Tivoli -- any, any entity you were involved with during this


period of time?


A. No.


Q. Do you have any understanding of how the Poseys


acquired an ownership in this property?


A. Well, according to that, $175,000.


Q. Do you know the difference -- what -- you told


Counsel what you believe subrogation was. Can you tell me that


again?


A. That would be them putting their property up as part


ownership or partnership into the -- into Tivoli.


Q. Let me ask you, is subrogation the act of giving


collateral to secure a debt? Particularly real estate to


secure a loan?


A. I couldn't tell you.


MR. DIUMENTI: I have no other questions.


MR. THOMPSON: May it please the Court. The jury
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consider -- can consider this witness's testimony for what it's


worth, but I don't have any questions for him.


THE COURT: All right. Looks like a good time to


break for lunch. We'll come back at 1:00.


SPEAKER UNKNOWN: Please rise for the jury.


(Pause.)


THE COURT: Okay, we'll be back at one. Is there


going to be redirect for this witness?


MR. TAYLOR: There will, your Honor.


THE COURT: Okay. Then you'll need to come back at


one.


(A recess was taken.)


SPEAKER UNKNOWN: Once again in session.


THE COURT: I'm sorry, we had to (inaudible)


commissioner today. Is the jury ready?


SPEAKER UNKNOWN: Yes, ma'am.


THE COURT: Then let's get them.


(Pause.)


SPEAKER UNKNOWN: Please rise for the jury.


(Pause.)


SPEAKER UNKNOWN: You may be seated.


THE COURT: Back in the matter of State of Utah vs.


James Diderickson and Allan Bruun. It's the State's case.


Go ahead.


MR. TAYLOR: Your Honor, we'd like to do a redirect
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of Guy Anderson.


THE COURT: Come on up. I'll remind you that you're


still under oath.


REDIRECT EXAMINATION


BY MR. TAYLOR:


Q. (Inaudible) take a sip of your complimentary


beverage there and (inaudible.)


Mr. Anderson, just some follow-up questions based on


your testimony this morning. Mr. Diumenti asked you if you


had, if you had ever received a payment from Tivoli Properties


or -- from Tivoli Properties. Is that accurate?


A. Yes.


Q. And let me be clear, did you ever receive a salary?


A. I did not.


Q. When was everybody supposed to make money?


A. At the sale of the property.


Q. What was the payment that you received? Just what


was --


A. It was a reimbursement for some closing costs.


Q. Thank you. Mr. Diumenti also asked you -- or said


to you that you did not have to pay anything, or one penny was


how he put it, on the note. Do you recall that?


A. Correct.


Q. From what you understand, where did all the money in


Tivoli's bank account come from?
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A. From the note.


Q. Okay. And can you clarify that?


A. From the, the note from KE Capital. The $750,000.


Q. And did that note have any -- we've been over this,


but just so we all understand. Did that note have any


collateral?


A. It had -- it did, yes.


Q. What was that?


A. That was the Poseys' property.


Q. Was there any other collateral?


A. Not that I'm aware of.


Q. Okay. And did you sign the note?


A. Yes.


Q. Okay. Now, Mr. Diumenti, I believe, was also asking


you about the economy in 2008?


A. Yes.


Q. And were you -- I think you said you were working in


the construction industry at that time?


A. Correct. I was selling construction materials.


Q. Okay. Now, when exactly would you say that the


development or -- or when would you say that the development or


the construction industry really started to free fall?


A. Not until the end of 2008.


Q. Okay. So spring -- when -- first few months of 2008


how much of a concern, if anything, was -- how much of a
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concern was the economy?


A. I was starting not to believe it. It was, it was --


sales were still pretty good. There were still a lot of things


going on.


Q. During the first part of 2008 had either Allan Bruun


or Jim Diderickson communicated to you any concerns that Tivoli


could not move forward because of the economy?


A. They would -- they commented, yes, that, that it --


not that it couldn't move forward, but it may affect us.


Q. And did they notify you of any delays?


A. No.


Q. Okay. Now, Wes Jones, do you recall talking about


him?


A. Yes.


Q. Did he have anything to do with Tivoli?


A. No.


Q. Did 1st Homeland Construction have anything to do


with Tivoli?


A. No.


Q. You said something about Wes Jones being a Native


American. I didn't quite understand it. Can you clarify that?


A. Yeah. The, the premise was to be an 8(a) contractor


to basically go get -- go after government contracts with the,


with the disadvantaged business entity as a Native American.


Q. Okay. So as a Native American would he qualify for
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loans that others might not?


A. He may qualify for loans. He would qualify for


contracts that others -- he would have an advantage on


contracts.


Q. Okay. Now, did you ever visit any projects that


were under construction in Davis County?


A. Yes.


Q. Projects that were affiliated with Jim Diderickson


and Allan Bruun?


A. Yes.


Q. And how did you know about those projects?


A. Through selling, selling thing -- pipe to them.


Q. Are you familiar with Granite Square?


A. Yes.


Q. Hidden Acres?


A. Yes.


Q. Are those the projects?


A. Yes.


Q. Where in Davis County are those projects?


A. In Centerville.


Q. Now, were those projects underway -- or when do you


recall seeing those projects?


A. Oh, it would have to be the, be the beginning of


2008.


Q. And what was the status in 2008 of those
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developments?


A. Hidden Acres was developed and they were building


houses.


Q. So were there construction crews there?


A. So there were construction crews there.


Q. Heavy equipment?


A. There was some heavy equipment.


Q. Okay. Landscaping?


A. I believe so.


Q. Okay.


MR. TAYLOR: If I could have just a moment, your


Honor?


THE COURT: (Inaudible.)


(Pause.)


MR. TAYLOR: No further questions. Thank you.


THE COURT: Recross?


RECROSS-EXAMINATION


BY MR. DIUMENTI:


Q. Let me make sure I heard you correctly. Was it your


testimony that the only money that was paid into the Tivoli


account was from the loan?


A. Yes. That I'm aware of.


Q. You weren't aware that Allan Bruun paid $62,000 in


cash to open that account before the loan?


A. That was a loan that, that we got from -- or he got
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from a friend that was also reimbursed.


Q. Well, that wasn't my question. You said the only


money that was deposited into Tivoli was the 750,000.


A. Okay.


Q. Let's be fair.


A. Okay, yes.


Q. You were wrong, weren't you?


A. Apparently.


Q. Have you gone through every deposit?


A. No.


Q. Then how can you tell the jury that there were no


other monies deposited in Tivoli?


A. I can't, I guess.


Q. Okay. Now, you have an interesting take -- you have


an interesting testimony on 2008. You -- did you say things


were getting better in the construction business at the end of


'08?


A. No.


Q. Were you aware that the foreclosure -- of the


foreclosure rates in Utah at the end of '08?


A. Oh, I was very aware.


Q. They were high, weren't they?


A. They were, they were beginning to be high, yes.


Q. And the availability of money, did you have any


experience trying to get money then?
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A. Yes.


Q. It was tough, wasn't it?


A. It was very tough.


Q. You were involved as an owner or an interest holder


in Granite Square, weren't you?


A. Yes.


Q. And how was that interest in Granite Square acquired


by you? What interest did you have?


A. Well, again, I was a signer on the lo -- signer on


the note.


Q. On which note?


A. On the note for Granite Square.


Q. Ah. Didn't have anything to do with Tivoli?


A. No.


Q. Were any of Tivoli's dollars ever used in Granite


Square?


A. They shouldn't have been.


Q. My question was -- I must not speak well. Were any


of Tivoli's money used in Granite Square?


A. Not that I would have been aware of.


Q. Thank you. Were any of Tivoli's monies -- strike


the question.


How much money, sir -- and I'm talking now about the


hard -- the proceeds of the hard-money loan. How much of that


was net of -- was net to Tivoli?
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A. What do you, what do you mean by "net" to Tivoli?


Q. Well, there was a $309,000 mortgage and there was a


$39,000 mortgage that was paid out of that 750. There was a


$62,000 prepaid interest. There were property taxes paid out


of it. That money went to the benefit of other people besides


Tivoli, correct?


A. That's what I'm seeing, yes.


Q. Did any of it go to the benefit of Diderickson or


Bruun?


A. I couldn't tell you.


Q. Well, let's just run through it and see how much you


know about this.


(The speakers are inaudible.)


Q. (By Mr. Diumenti) (Inaudible) here on the board the


jury's seeing this (inaudible.) Is that your understanding of


what the loan payment -- the loan proceeds were?


A. Yes.


Q. Is that your understanding that this was money that


Kerry and Bobbie Posey owed as the first and second mortgage on


the property?


A. Okay.


Q. Is that your understanding I'm asking.


A. Yeah.


Q. They owed $346,000, more or less, to free the


property. Correct?
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A. Correct.


Q. Was that repaid, to the Poseys' benefit?


A. I didn't have access to what was paid anywhere.


Q. Do you have any knowledge of what happened to these


monies?


A. No.


Q. Okay. That's all I wanted to know.


MR. DIUMENTI: I don't have any other questions,


Judge.


Unless you want this, Mr. Thompson, I won't --


MR. THOMPSON: No.


I just have a few questions on the redirect.


RECROSS-EXAMINATION


BY MR. THOMPSON:


Q. Hi Mr. Anderson.


A. Hi.


Q. You said on redirect that you were working in


construction-related (inaudible) of the industry?


A. Yes.


Q. So you didn't give up your day job?


A. No. Well, not, not right then, but eventually.


Q. And your testimony -- at, at that time we're talking


about.


A. Sorry. I didn't hear that.


Q. At the time -- during the time we're talking about.
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A. Correct.


Q. Okay. Your testimony was essentially that you were


a board member. That you attended meetings and essentially


participated in that capacity. Is that not correct?


A. Right.


Q. Okay. Then as I recall you going over with


Mr. Diumenti a number of documents related to efforts that were


undertaken in connection with entitlement of the property, that


you weren't involved in any of that. In fact had very little


knowledge of it. Is that not correct?


A. That's correct.


Q. Okay. Yet your testimony was that you were


expecting an equal share of the returns of the profits of


Tivoli, LLC. Is that not your testimony?


A. Yes.


MR. THOMPSON: Okay. That's all I have.


MR. TAYLOR: Nothing else.


THE COURT: All right. You can step down. Thank


you.


THE WITNESS: Thank you.


THE COURT: May he be excused?


MR. TAYLOR: Yes, your Honor. And --


MR. DIUMENTI: We have no objection to him being


excused.


MR. TAYLOR: Your Honor, my next witness is here.
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However I do need, I'm afraid, five minutes to talk to him.


Take a five-minute break?


THE COURT: We just barely started. All right.


MR. TAYLOR: I'm sorry.


THE COURT: We've having a break.


SPEAKER UNKNOWN: Please rise for the jury.


(Pause.)


(A recess was taken.)


SPEAKER UNKNOWN: Please rise for the jury.


(Pause.)


SPEAKER UNKNOWN: You may be seated.


THE COURT: We're back in the matter of the State of


Utah vs. James Diderickson and Allan Bruun.


Next witness?


MR. TAYLOR: State calls Gordon Summers.


SPEAKER UNKNOWN: Summers.


(Mr. Summers was duly sworn.)


GORDON SUMMERS,


called as a witness, having been duly sworn,


was examined and testified as follows:


DIRECT EXAMINATION


BY MR. TAYLOR:


Q. Good afternoon.


A. Good afternoon.


Q. Please tell us your full name.
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A. Gordon Vaughan Summers.


Q. Please spell your first and last names.


A. G-o-r-d-o-n, S-u-m-m-e-r-s.


Q. Thank you. Mr. Summers, where do you work?


A. I work for the State of Utah, for the Division of


Occupational and Professional Licensing.


Q. Is that also known as "DOPL"?


A. Yes.


Q. Okay. How long have you worked at DOPL?


A. Twenty-two years.


Q. What do you do at DOPL?


A. I'm an investigative supervisor there.


Q. What does that mean?


A. I supervise investigators. I screen cases. Assign


cases. Review cases. Investigate cases.


Q. Against whom?


A. Typically licensees of the Division. Or persons who


are not licensed but are engaging in professions that require a


license.


Q. What kind of professions would that include?


A. I, I supervise what's called the "Occupational


Conduct Unit." There's about 34 different professions.


Everything from court reporters to doctors. Well, they're in


the other unit. Contractors, massage therapists, those kind of


things.
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Q. I see. By the way, before working with DOPL did you


have -- what did you do before working with DOPL?


A. I started with the Department of Public Safety. The


State. Division -- section in the Highway Patrol. There for


approximately two years. Did a couple years in insurance fraud


as well.


Q. Okay. Not committing fraud, but?


A. What's that? I'm sorry.


Q. Not committing fraud, but?


A. No.


Q. Okay.


A. Investigating insurance fraud.


Q. All right.


A. Thank you.


Q. Thank you. Are real estate developers subject to


licensure?


A. Not with the Division of Occupational and


Professional Licensing. I'm not aware of a State license


required for developers.


Q. I think you said a moment ago that contractors are.


A. Contractors, correct.


Q. Thank you. Have you had any investigative role in


this matter?


A. This particular case?


Q. Yes.
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A. No.


Q. How did you first learn about this matter? About


this case?


A. When you called and asked me some questions


regarding contractor licensing and so forth.


Q. Okay. And you mentioned that real estate developers


are not licensed. Do you, do you have any background in real


estate?


A. No.


Q. Real estate development?


A. Other than buying homes, no. For myself, no.


Q. Okay.


A. No.


Q. Do you have any background in contract work --


contracting?


A. A little. When I was in high school and out of high


school I worked for a contractor for a few years, yes.


Q. As an investigator for DOPL have you become familiar


with the requirements for becoming a contractor?


A. Quite familiar, yes.


Q. Or I should, I should ask to be licensed.


A. To be licensed, some. As an investigator we deal


more with the unlawful activity or unprofessional conduct on


the part of a contractor. Either those who are licensed or


those who are acting without a license.
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Q. In your capacity and with the job that you have do


you have access to DOPL records?


A. Yes, I do.


Q. And --


MR. TAYLOR: If I may approach the witness, your


Honor?


THE COURT: Uh-huh.


Q. (By Mr. Taylor) Mr. Summers, I'm showing you what


has been premarked as State's Exhibits 20 and 21, respectively.


Copies have been previously provided to defense counsel. Let


me ask you to take a moment and look at those two exhibits,


starting with No. 20.


MR. DIUMENTI: Jacob -- Mr. Taylor, are those


exhibits he's looking at in the same order you gave them to us?


MR. TAYLOR: Yes.


SPEAKER UNKNOWN: Yes.


MR. DIUMENTI: The pages?


MR. TAYLOR: Yes.


(Pause.)


THE WITNESS: Okay.


Q. (By Mr. Taylor) Have you had a chance to look


through it?


A. Yes. Briefly, yes.


Q. Can you please tell us what these exhibits are?


A. These are applications for licensure. For licensure
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as a contractor. There are two different applications here.


One's for a business name of US General Constructing, or


Construction Group, LLC. The other is for 1st Homeland


Construction Group, LLC.


Q. Are these -- are you familiar with these types of


applications?


A. Yes.


Q. And are you -- are these, are these documents kept


in the regular course of the business at DOPL?


A. Yes, they are.


Q. And did you access these documents?


A. I do -- I can access these.


Q. Okay. Do these documents look familiar to you?


A. They do. They're -- they were our standard


application.


Q. Okay.


A. For contractor licensing.


Q. Have you seen these two documents before?


A. Yes, just reviewing them when you asked me


questions.


Q. Okay. I would -- do these documents -- well, let me


first take a moment and just clarify something. Is there


anything out of the ordinary about these documents?


A. No.


Q. Okay.







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


(November 7, 2013 - State AG vs. Diderickson)


Kelly L. Barber-Wilburn, CSR, RPR


146


MR. TAYLOR: Your Honor, I would move for admission


of Exhibits 20 and 21 at this time.


THE COURT: Any objection?


MR. THOMPSON: No objection.


THE COURT: They're admitted. Well, if there's --


if you're done talking, there's no objection?


MR. DIUMENTI: No.


THE COURT: We'll admit them.


MR. DIUMENTI: No objection.


MR. TAYLOR: May I approach again, your Honor?


THE COURT: Uh-huh.


MR. TAYLOR: Take these back from you. And actually


I'll use my copy (inaudible.) I'm going to put these on here.


May I publish to the jury, your Honor?


THE COURT: Uh-huh.


MR. TAYLOR: Okay.


Q. (By Mr. Taylor) So Mr. Summers, I think you started


telling us, but maybe I didn't hear it right. What kind of an


application is this?


A. Application for a contractor license.


Q. Okay. And what's involved with obtaining a


contractor license?


A. Well, there are several things. Generally speaking


there's an experience requirement. There's testing


requirements. And there are financial responsibility
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requirements.


Q. What does "financial responsibility requirements"


mean?


A. That's demonstrating that you have financial


responsibility. That you have some financial wherewithal to


have a business. To run a business. That you're not


upside-down financially in your, in your business. And startup


and perpetual running of that business.


Q. I see. Looking at this document on the first page,


about the middle there it says: "Business legal name: US


General Construction Group." Do you see that?


A. I do.


Q. And who exactly is the applicant?


A. It -- the applicant is US General Construction


Group. Down below you have -- when you say "test," obviously


the LLC's not going to physically be able to sit down and take


a test. So it's -- there's a qualifier for the license.


And it's -- that -- in this particular case on the


one you have here it's Allan Bruun -- I, I assume I'm


pronouncing his name correctly -- who is the person whose


knowledge, training, experience, testing, that this license


would be based upon.


Q. You, you're referring to Allan Bruun. Is that where


you see his name under -- or next to "Qualifier's name"?


A. That's correct.
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Q. Okay. So does someone who applies for a license on


behalf of a, like in this case, US General Construction Group,


does that person already have his or her own contractor's


license?


A. In some cases they do.


Q. Okay. Do you know if that's the case here?


A. I'd have to check records to be sure. I don't know.


But in the applicant -- in the application sometimes they refer


to their other license. Yes. So he did.


Q. What page are you looking at?


A. I'm looking at page 19.


Q. And, excuse me, what is -- are you looking at


Exhibit No. 20?


A. This is Exhibit No. 20, correct.


Q. Okay. Let me just --


MR. TAYLOR: If I could approach?


MR. DIUMENTI: Is that the one that has page 19 at


the bottom, Mr. Taylor?


THE WITNESS: It says "page 19" at the bottom.


MR. DIUMENTI: Under the qualifier?


MR. TAYLOR: Let me use your copy there, if I may.


Q. (By Mr. Taylor) Okay. This is -- is this page 19?


MR. DIUMENTI: I'd stipulate it is, Judge. It's


page 19. The document -- if I'm wrong, tell me. It's page 19


on your document?
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THE WITNESS: On the document, yes. On that


document.


Q. (By Mr. Taylor) What is this page?


A. This is your Utah Qualifier Verification Form, where


they list their experience. Who they worked for. In this


particular case he's referencing a, another license that he's


held. It's a B-100 contractor. And then that's the, that is


the license number.


What that does is it shows that he's had a license


in the past. He was the qualifier. Granite Builders -- the


entity actually holds the license. So Granite Builders, LLC,


had a license where Allan was the qualifier for that license.


So he's kind of referencing that, showing, Yes, I, I've met the


qualifications before for a license. This was the license.


It's right here.


Q. So maybe you said this earlier, but what's required


to get that license?


A. A certain amount of years and experience. Some of


it has to be supervisory experience. Financial qualification.


Not just for him but for all of the members of that entity.


Testing. There would be a trade exam. The B-100 exam is a


general building exam.


The persons who built this building would have been


B-100 contractors. They build homes. But a B-100 is your more


general license. So there's a Utah business and law exam
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requirement with that, as well --


Q. Is that the testing --


A. -- as trade.


Q. I'm sorry. Is that the testing that you just


referred to?


A. That is testing. There's a trade exam. And then


the Utah business and law exam deals with laws governing that


profession. And, and laws that they may run into during the


conduct of running a business in that profession. Everything


from lien laws to unlawful activity and unprofessional conduct.


Q. Is there anything that's tested regarding


commingling funds?


A. There is. Yes.


Q. What is that?


A. Title 58, Chapter 55, is the Construction Trades


Licensing Act. And 501 is the unlawful activity. And


Section 13 is what we refer to as the misappro --


misappropriation of funds, commingling funds, diversion of


funds. The Robbing-Peter-to-pay-Paul section of that act.


Q. Basically not to do these things, right?


A. Right. It makes it unlawful to take funds from a


specific person for a specific project and then apply them


somewhere else. It's unlawful.


Q. So to make sure I understand, someone with a B-100


classification would be tested about that?
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A. Yes.


Q. Okay.


MR. TAYLOR: May I just approach one more time, your


Honor?


THE COURT: Uh-huh.


Q. (By Mr. Taylor) Mr. Summers, this Exhibit No. 21,


did you see anything else on here about a B-100?


A. I'd need to look at it again.


Q. Here.


A. I think that they actually applied for two different


classifications, that I recall, looking at this. This one is,


is an E-100, Homeland Security -- or Homeland Construction


Group.


Q. How is that different?


A. An E-100 is a general engineering contractor. A


B-100 builds buildings, and an E-100 builds more your


infrastructure. So that would be your roads, your bridges,


your dams, those kind of things.


Q. Does an E-100 involve the same testing requirements?


A. It's a different trade exam because of dealing with


different components of construction, but the business and law


exam is the same.


Q. Okay. And to make clear, is, is Allan Bruun the


only person that we're talking about having a license here?


A. Well, you're talking two different licenses here.
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You're talking one for 1st Homeland Construction Group, and


then you're talking a license for the -- maybe was it -- US


General.


Q. Right.


A. US General. So there are two, two, two licenses


here that you have. Two applications.


Q. I guess my question is, after looking at these, who,


who can -- who could you say is -- are the persons who would


have undergone that testing that you described?


A. The qualifiers. This particular one you have a


Timothy Earnhard -- Earnhart on here.


MR. DIUMENTI: Are you talking about US General or


the other one? I'm sorry.


THE COURT: Are we talking first land --


1st Homeland right now?


Q. (By Mr. Taylor) Yeah. Let's, let's talk about the


first one that we're looking at right now, Exhibit No. 20 --


A. US General?


Q. US General.


A. Yes. That would be Allan Bruun.


Q. Anybody else?


A. I need to look at it again. Some, some licenses


will have more than one classification on their license. Say


they may, they may want a plumbing classification, so they


would have a plumbing qualifier be the qualifier for that
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aspect of, of the work.


Q. I'll cut to the chase. Is James -- is Jim


Diderickson's name on either of these applications?


A. It -- I did notice it on there, yes.


Q. Is it on there as a qualifier?


A. No.


Q. Okay. So does that mean that he would not have


undergone that testing?


A. No, he would not have undergone that testing.


Q. Is it just Allan?


A. He would have just been the qualifier on there.


Q. Would you happen to know the status of US -- of this


license that US General Construction obtained?


A. Their li -- that license was revoked. I did check


that.


Q. Why?


A. It was revoked for failure to demonstrate or


maintain financial responsibility. And there was a secondary


charge of misrepresentation. False representation made on the


application to either obtain the license or to renew the


license.


Q. What about the other application? The, the


corporate entity on the other application?


A. For 1st Homeland?


Q. Right.
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A. I am not sure of the status on that license. I


think it's expired currently, but I, I don't recall right off


the top of my head.


Q. Thank you.


MR. TAYLOR: Nothing else.


MR. DIUMENTI: Thank you, Judge.


CROSS-EXAMINATION


BY MR. DIUMENTI:


Q. How are you, Mr. Summers?


A. So far, so good.


Q. You talked about high school experience. That was


quite a while ago working for a builder, right?


A. Are you saying I'm looking old, or?


Q. Oh, I think we're -- I'm the last one to call


someone "old." But that was a number of years ago?


A. It was a few years ago.


Q. So you started out with the Highway Patrol,


Department of Public Safety, then moved to DOPL?


A. Then to DOPL. Then I went to insurance fraud for a


couple of years. Then I came back to --


Q. Well, aren't they DOPL, or?


A. What's that?


Q. Isn't that part of DOPL?


A. No.


Q. Insurance fraud?
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A. No. It's a different agency.


Q. So I know DOPL does nurses, doctors, real estate


professionals --


A. Real estate's not under DOPL.


Q. Okay. So that's a whole different division?


A. That's a different division within the Department of


Commerce.


Q. All right. So your focus, as we've talked today, is


contractors primarily?


A. As we're talking today it would be contractors, yes.


Q. You know, I've heard this described B-100 is up, E


is across. Have you ever heard it explained that way?


A. Probably, probably a few years ago --


Q. Not that many.


A. -- I've heard it explained that way, so.


Q. I'm old. So the B-100 is -- denotes building up?


Buildings?


A. Building structures, yeah.


Q. Okay. And like E -- if I were to want to lay pipe,


and sewer, and water lines in a subdivision, that would require


an E-100?


A. E-100. Or a specialty class.


Q. Okay. And the E-100 application you have, which is


Exhibit 21, tell me if I'm wrong.


A. I don't have those exhibits anymore.
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Q. Did Jake take them back?


SPEAKER UNKNOWN: (Inaudible.)


MR. DIUMENTI: Oh, I'm sorry.


Q. (By Mr. Diumenti) Is the -- I gave them to you


both. Does the E -- is State's 21 an E-100 license applica --


licensure application?


A. I'm sorry, say again?


Q. Is B -- you're looking at B-21?


A. B-21?


Q. Yeah. Is that the one you have in your left hand?


THE COURT: State's No. 21?


THE WITNESS: Oh, Exhibit 21?


Q. (By Mr. Diumenti) Yeah.


A. Okay.


Q. And that's for 1st Homeland Security?


A. 1st Homeland Construction Group.


Q. (Inaudible.)


A. I said "Security" earlier, too. It's okay.


Q. Do you see Allan Bruun's name or Jim Diderickson's


name anywhere on that application?


A. I do see James Diderickson's, yes.


Q. Okay. And do you -- who else's name do you see


there?


A. A Wes Jones. A N., looks like maybe Vladimir --


Q. Canro?
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A. -- Canro is on here. A Guy -- an R. Guy Anderson.


And a, again you have listed a James D. Diderickson.


Q. Okay. What, what capacity is Diderickson cited?


What status is his name mentioned in?


A. He's shown as a 25-percent owner, or a member.


Q. Not as a qualifier or anything else?


A. No.


Q. Just as an owner of the company. Correct?


A. That's correct.


Q. You know, there's been some testimony about


disadvantaged folks creating a building -- creating a building


company and getting some advantage in bids on certain projects.


Do you know anything about that?


A. In this particular case?


Q. No, in any case. Where if I, if I'm half Cherokee


and all my partners are a different race, or -- that I can


enjoy special consideration in bids. Do you ever become


involved with things like that?


A. Not specifically, no.


Q. Are you aware of them?


A. There's some on tribal lands which falls under


different law and rules. If, if they're Native American they


may be -- have access to special grants for Native Americans,


but they'd have to comply with contractor licensing law and


rule like anyone else.
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Q. And are you familiar with those?


A. Familiar with those?


Q. Those rules?


A. Contractor licensing laws and rules? Yes.


Q. There aren't a special set for some -- a minority?


A. No.


Q. Okay.


A. No, there's not.


Q. Was this licensure, licensure application for


1st Homeland Construction, LLC, ever granted?


A. I am not sure. I believe --


Q. Don't guess.


A. I don't know. I don't know.


Q. So you don't -- can't tell the jury if it was ever


granted (inaudible)?


A. I can actually jump online and check. So could you.


Q. Mr. Taylor -- yeah, but I can't testify. Mr. Taylor


may ask you that question. Okay, so much for 1st Homeland.


Let's go to the Allan Bruun. That's exhibit -- what's that


marked in your (inaudible)?


A. Allan, Allan Bruun is Exhibit 20.


Q. And really the applicant was not Allan Bruun, it was


an LLC, was it not?


A. That's correct.


Q. And the name of the LLC?
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A. US General Construction Group, LLC.


Q. And Allan Bruun was the qualifier for that?


A. Correct.


Q. What I'm getting to now specifically is when you


talked about the present status of that particular entity. You


say it's, it was -- the authority was revoked?


A. The license was revoked.


Q. Well, isn't a license an authority --


A. Uh-huh.


Q. -- to do certain things?


A. Yes, that's correct.


Q. Their authority was revoked when?


A. I believe it was May of this year.


Q. The 13th?


A. May of 2013.


Q. Not in '07, '08, '09, '010 -- or '10 oh, '11, or


'12?


A. No. I, I think they obtained their license in '08.


Q. They were in good standing, then, until this year;


is that right? Had the license to go -- move forward?


A. As far as I know.


Q. Okay. You know no -- in fact your testimony is that


it was probably this year, right?


A. It was revoked May of this year, correct.


Q. And can you tell whether or not Bobbie Posey was the
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complainant in the misappropriation of funds?


A. I don't know. I'd have to go research who the


complainant was.


Q. So if I gave you that opportunity and we recalled


you later in the week or next week, you could come back and


tell the jury who the complainant --


A. Absolutely.


Q. -- for that action -- oh, perfect. Perfect. So


tell me, are you aware of how much money, or the financial


strength or status of first -- I'm sorry, I can't see


(inaudible.)


A. Are you talking of 1st Homeland Construction or --


Q. No.


A. -- US General?


Q. US General.


A. I could not with -- the financial records that would


have been submitted in connection with these applications for


licensure would have an indication of what kind of financial


strength they may have.


Q. And you might go back and be able to come back and


testify to that?


A. Or one of the auditors, yes.


Q. Okay. But you personally couldn't, couldn't go back


and look at your records and tell the jury how many millions,


or thousands, or hundreds of dollars of business that company
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did in any particular year?


A. No. One of the auditors. That would be more of a


specialty that they would look into.


Q. So really to -- for you to communicate to the jury


the strength, gross business in any particular year -- '07,


'08, '09, '10 -- we'd need someone else to come in and tell


them that, right?


A. That's correct.


Q. Would any other deal just be -- any other position


just be a guess? You would just be guessing today?


A. Well, I don't have any of that documentation --


Q. That's what I'm saying.


A. -- so yeah. You, you'd be guessing.


Q. And we don't want to do that.


A. No.


Q. You had a conversation with coun -- with Mr. Taylor,


you indicated, correct?


A. I'm sorry, say again.


Q. This man. You had a conversation with him --


A. I did.


Q. -- that's how you became aware of this? When was


that conversation held?


A. On the --


Q. What date?


A. The initial conversation? Oh, probably September.
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Q. Of 2012?


A. '13.


Q. Of 2013?


A. Yes. Recently.


Q. So like a couple -- a month ago?


A. Yes.


Q. Month and a half ago?


A. Uh-huh.


Q. Never heard from him before then?


A. Not for this case, no.


Q. Okay. And did he call you on the phone?


A. I talked with him in person. I don't believe I


talked with him on the phone, other than maybe to set up


this --


Q. This hearing?


A. What's that?


Q. Set up this hearing?


A. Yeah. To, to -- this documentation.


Q. So where did that meeting occur?


MR. TAYLOR: Objection your Honor, this is not


relevant.


MR. DIUMENTI: It certainly is. I want to know what


documents he may have reviewed with this witness, your Honor.


THE WITNESS: He reviewed these documents with me.


THE COURT: All right. Go ahead.
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Q. (By Mr. Diumenti) Where did the meeting occur?


A. The meeting occurred? At the Attorney General's


offices.


Q. So you got a call from them to meet them there?


A. Right.


Q. Was anyone else present in that meeting?


A. Yes.


Q. Who?


A. Scheree.


Q. And anyone else?


A. No, sir.


Q. Did they show you any documents? When I say "they,"


either one of these two individuals.


A. They showed me -- they questioned me about these


very documents here.


Q. That's the only documents that were --


A. The only documents.


Q. -- displayed to you?


A. Only documents.


MR. DIUMENTI: I don't have any other questions.


CROSS-EXAMINATION


BY MR. THOMPSON:


Q. Good afternoon, Mr. Summers.


A. Hello.


Q. First I want to ask you, are you an expert in
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criminal law?


A. Am I an expert in criminal law? Define "expert."


I've filed criminal cases. I've seen them prosecuted. I've


made arrests. I --


Q. I'm asking you, are you an expert in criminal law;


"yes" or "no"?


A. I would say I don't know how to answer that


question. I, I feel like I'm well qualified in both


administrative and criminal law.


Q. Let me put the question to you another way. Have


you been qualified in any court of law as an expert in criminal


law?


A. No.


Q. Thank you. Now, you mentioned some statutes. And


you're certainly familiar with them because you're -- you deal


with them in your day-to-day activities, I assume, all the


time. Is that not correct?


A. With who?


Q. You -- with certain statutes?


A. Yes.


Q. You mentioned them --


A. Yes.


Q. -- on direct?


A. Yes.


Q. Okay. Are you familiar with the theft statute under
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which my client and the other --


A. I am somewhat familiar with the theft statute.


Q. But you're not qualified to render an opinion one


way or another whether there was a violation of those statutes;


is that correct?


A. I've investigated cases and filed them success --


Q. That's not what I asked. I asked you're not


qualified (inaudible) --


A. Have I been certified as an expert witness in the


theft statutes? No.


Q. I mean are you -- no, not as an expert witness. As


an expert in criminal law.


A. No.


Q. Your testimony is no? Thank you. All right. If I


represent to you that there was a judgment against US General


Corporation would you say that's consistent with a revocation


of license? This is a financial judgment.


A. Unpaid judgments --


Q. Yes.


A. -- are.


Q. Okay. Were you aware that that judgment was


satisfied before the license was revoked?


A. I'm aware there were several judgments, not just


one.


Q. Okay.
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A. And I'm not aware of any of them being satisfied


before the license was revoked.


Q. Were you aware that US General was not an operating


company at the time that their license was revoked?


A. No, I was not.


Q. Okay. And if I represented to you that one of the


difficulties with the license was that Dustin Diderickson had a


drug charge against him, would that have been one of the


reasons why the license --


A. If he --


Q. -- would have been (inaudible)?


A. If he failed to disclose that on his application and


it's required, then that would have been a reason.


Q. Exactly.


MR. THOMPSON: Thank you very much. I appreciate


your testimony.


THE WITNESS: You're welcome.


REDIRECT EXAMINATION


BY MR. TAYLOR:


Q. Just one follow-up -- or maybe two follow-up


questions. Does DOPL revoke a license just because a complaint


is filed, or is there an investigation?


A. There is an investigation that occurs.


Q. Thank you.


MR. TAYLOR: That's it.
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MR. DIUMENTI: Your Honor, I don't have any other


questions, but I would like to perpetuate the availability of


this witness so that he can find the documents he talked to,


substantiating and making clear whether it's relevant or not


the financial status of US General in 2013, or how it related


to the financial status at the time (inaudible.)


We could arrange, your Honor, with Mr. Summers to


make that convenient for everybody. But he's testified that


he --


THE COURT: Has he been listed as an expert witness


and his resumé provided?


MR. TAYLOR: May we approach, your Honor?


THE COURT: Uh-huh. Yes. And it has his phone


number on it?


(Start private bench conference.)


MR. TAYLOR: In response to the Court's question, he


was not disclosed as an expert. That's because he's not


testifying as an expert.


THE COURT: (Inaudible.)


MR. DIUMENTI: I'm not asking whether he's an


expert. We will stipulate he isn't an expert.


MR. TAYLOR: We're not stipulating that he isn't an


expert.


THE COURT: All right. So --


MR. TAYLOR: He's not testifying as an expert.
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MR. DIUMENTI: What he testified to is given -- he


could go out in the hall and do it on a computer.


THE COURT: Uh-huh.


MR. DIUMENTI: I just want to know --


THE COURT: If somebody's got an iPad with data on


it, let him go.


MR. DIUMENTI: Because the, the taste he's leaving


in the jury's mouth, I -- and I'm not alleging it's by


design -- is that they --


THE COURT: (Inaudible.)


MR. DIUMENTI: -- they were insolvent in -- five


years later. What is the -- I ask that that testimony be


stricken, or that --


THE COURT: No. The conclusion I was getting from


it was they were insolvent at some point.


MR. TAYLOR: If they thought that there was anything


improper about my question, they could have objected. There's


no -- there was no timely objection.


THE COURT: Well, why didn't you cross him on that?


MR. DIUMENTI: I asked -- I did. I asked him.


Could you have the infor --


THE COURT: So isn't the issue you want to recall


him at some point?


MR. DIUMENTI: The issue here, Judge, is that


prej -- highly prej -- potentially prejudicial evidence was
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given about insolvency or inadequate finances in two thou --


THE COURT: And you want to recall him to fix it?


MR. DIUMENTI: In 2013, five years after the


allegations here. Either ask that you strike his testimony as


it related to that, or that we have an opportunity for him to


come back and tell the jury they were fine in 2007 and 2008.


That's the only -- I didn't call the witness, and I didn't do


the direct examination.


THE COURT: Yeah. So the point is, you want to


recall him after he gets to his computer and looks up the


things you want him to.


MR. DIUMENTI: Or strike his testimony. Either one.


THE COURT: Well, let's just recall him at some


point.


MR. DIUMENTI: That's what I've asked. I have to


make arrangements with the guy.


THE COURT: That's what I was trying to suggest that


you ask.


MR. TAYLOR: If they want to recall him, they can


recall him.


THE COURT: Yeah. All right. So what you need is


his phone number, or do you want to --


MR. DIUMENTI: No, I --


THE COURT: -- set a specific time, or?


MR. DIUMENTI: No, we -- we'll get in con -- no. I
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just wanted to let the Court know so I didn't come in and you


say, You didn't tell me about that. I just wanted the Court to


know that is our intention.


MR. TAYLOR: Okay.


(End of private bench conference.)


MR. DIUMENTI: Thank you, your Honor.


MR. TAYLOR: Thank you.


THE COURT: Make sure you leave your contact


information with Mr. Taylor so -- in case we need to recall


you.


THE WITNESS: Okay.


MR. DIUMENTI: We can just give you a call.


THE COURT: We're done.


THE WITNESS: I can --


MR. TAYLOR: We're done.


THE COURT: You can step down.


THE WITNESS: Thank you. Enjoy yours.


THE COURT: Next witness.


MR. TAYLOR: State calls Nate Mutter.


(Mr. Mutter was duly sworn.)


***


***


NATE MUTTER,


called as a witness, having been duly sworn,


was examined and testified as follows:
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DIRECT EXAMINATION


BY MR. TAYLOR:


Q. Would you please tell us your full name?


A. Sorry, one second.


THE WITNESS: Do, do they need to see what this is?


THE COURT: No. He just wants your full name.


THE WITNESS: All right. Nate Mutter.


Q. (By Mr. Taylor) Can you please spell it?


A. N-a-t-e, M-u-t-t-e-r.


Q. Where do you work?


A. I work as a criminal investigator for the Attorney


General's Office.


Q. Are you referred to as "Agent Mutter"?


A. Yes.


Q. I'll call you that. How long have you worked at the


Attorney General's Office?


A. About four and-a-half years, give or take.


Q. What do you do there?


A. I'm a criminal investigator.


Q. And what types of crimes do you investigate?


A. Really, you know, anything that comes to our, to our


desk. I've investigated mortgage fraud, identity theft, theft,


drugs, prostitution, fraudulent documents, whatever.


Q. Let me ask you a little bit about your background.


Do you have any prior law enforcement experience?
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A. Yes, I do.


MR. TAYLOR: And your Honor, if I could just have a


moment? I...


THE COURT: Uh-huh.


MR. TAYLOR: My notes are a little bit...


(Pause.)


Q. (By Mr. Taylor) Where's your previous law


enforcement experience?


A. I was a police officer in Logan City.


Q. For how long?


A. For about six and-a-half years.


Q. What kind of work did you do there?


A. Started off in control for about three and-a-half


years, working all three shifts. Then I got moved over to the


investigations division, where my main focus was juvenile gang


crime. And in the summertime I'd focus more on property crime.


Q. What's your education background?


A. I have an undergraduate degree in criminal justice


and psychology, and a Master's degree in criminal justice,


emphasis in Homeland Security.


Q. Thank you. Let me direct your attention to the case


against James -- Jim Diderickson and Allan Bruun. Are you


familiar with this case?


A. I hope so.


Q. (Laughing.)
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A. Yes, I am.


Q. How did you first become aware of this case?


A. There was a folder put on my disk. And I was told


to look into it.


Q. Okay. Did you?


A. Of course.


Q. Go ahead.


A. The, the folder had apparently been in, in an


attorney's office that had since left the office. Had not been


looked into. I was asked to look into it. I read through the


folder. And then contacted the, the victims in the case, which


would be Bobbie and Kerry Posey.


Q. Did the folder contain any -- anything from either


of those individuals?


A. From Bobbie and Kerry?


Q. Yes.


A. I mean, they, they put the folder together. I don't


know exactly who put what into it, but they put the folder


together.


Q. You've been sitting here during the course of this


trial?


A. Yes.


Q. Have you heard testimony regarding the operating


agreement for Tivoli Properties?


A. Yes.
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Q. And was that included?


A. Yes.


Q. Have you heard the testimony regarding the


three-page addendum?


A. Yes.


Q. Was that included?


A. It was in there.


Q. Okay. So did you -- after looking at these


materials did you meet with anybody?


A. I met with Bobbie and Kerry.


Q. Okay.


A. Multiple times.


Q. Anybody else?


A. Yes. I met with Vladimir Canro, Guy Anderson, and


several others that haven't been brought up in this trial.


Q. What about Jim Diderickson and Allan Bruun?


A. Yes. Of course. I met with Jim and Allan in their


offices. I think their new office was in Bountiful, if I'm not


mistaken.


Q. Can you recall approximately when that was?


A. I can tell you exactly when it is, if I can look at


this.


Q. Would that help you refresh your memory?


A. It would.


Q. Just take a -- are those your notes?
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A. This is the transcribed -- or the transcription of


the interview that I had with Jim and Allan.


Q. If that would refresh your memory then just take a


look at that, and look back up when you're done.


THE COURT: (Inaudible.)


THE WITNESS: You made me forget again.


Q. (By Mr. Taylor) Agent Mutter, when did the


interviews take place?


A. October 11th, 2010.


Q. Was that, was that with both defendants?


A. Yes, it was.


Q. And approximately how, approximately how long did


the interviews last?


A. Hour and a half, hour and 40 minutes. I, I, I


interviewed -- well. We had a brief conversation beforehand


with both, and then I talked to each one of them by themselves.


Q. Before arriving at that location to conduct the


interviews did you give them a heads up that you were coming?


A. Yeah. I don't remember who it was that I talked to


but, you know, of course we set it up. I wanted to make sure


both of them were there to be available to speak with.


Q. Okay. And they were?


A. Yes.


Q. Okay. Did they have any -- did they say that they


had any time constraints, that they were limited in speaking
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with you?


A. No.


Q. Okay. Prior to meeting with them had you already


met with the Poseys?


A. Yes.


Q. Had you already met with Vladimir Canro and Guy


Anderson?


A. Yes.


Q. Okay. What else, if anything, had you done prior to


meeting with the defendants?


A. Subpoenaed bank records. Went through bank records.


Tried to find supplemental documentation to back up checks that


were in question. So on and so forth.


Q. Now, you just said that you subpoenaed bank records.


A. Correct.


Q. Did you tell that to the defendants before you met


with them?


A. No, I did not.


Q. Did you tell them -- well, let me also ask in the


folder that you received when you first got this case, were


there any bank records in there?


A. Yes.


Q. What -- can you describe those to us, please?


A. Yeah. I can't remember if it was a full set or, or


full representation of the bank account, but it definitely had
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the, the cancelled checks. I don't recall if it had the


monthly statements or not. But, you know, either way I wanted


to obtain a full account of that bank account.


Q. Do you mean by subpoena?


A. Yes.


Q. And why subpoena? Why not just use the, the records


that you saw in the folder?


A. I'd rather get it from the bank.


Q. Did you?


A. Yes.


Q. I want to just ask you about some of the steps


needed to obtain bank records --


A. Yes.


Q. -- by subpoena. What do you do to subpoena bank


records?


A. Well, you have to write an af -- an affidavit to


explain why you want the records in order for the records to be


obtained.


Q. Who does that affidavit go to?


A. Well, I, I, I would write it up. And I would work


with the prosecuting attorney at the time to put it together to


bring it to the court and have the court sign.


Q. Okay. You mean the judge?


A. Yes.


Q. Okay. Did that happen?
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A. Yes.


Q. And did you list -- how many bank accounts did you


describe in this affidavit?


A. Initially, you know, I'm not sure. Obviously the,


the one bank account I knew about was Zions Bank. And then,


you know, looking at some of the cancelled checks I could tell


a couple of other banks that, that, you know, potentially had


information that, that might be useful.


I may have gone back for another round of, of


subpoenas, depending on what I saw in the bank accounts as I


was looking through them.


(Pause.)


Q. (By Mr. Taylor) I may have missed that last


comment. You just stated that you served the subpoena, or?


A. Yes. If you don't serve the subpoena you're not


going to get the banks records.


Q. How do you serve a subpoena at a bank?


A. Take it to the bank. I usually speak with the


branch manager and exchange, exchange the subpoena with them.


Q. What happens after serving the subpoena?


A. Well, hopefully in a timely manner you get your bank


records that, that you had requested.


Q. Okay. How, how do you get them?


A. Usually through the mail.


Q. Okay. And --
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A. There have been some banks that I went and actually


picked them up from. But those are, those are usually your


local credit unions. You know, smaller banks that would


process the subpoena there.


Q. In this case did you either obtain by picking up or


by mail all the bank records that you subpoenaed?


A. Yes.


Q. Did you review them?


A. Yes.


Q. And after obtaining those bank records and after


reviewing them, was it after that that you spoke with the


defendants?


A. Yes.


Q. Okay. And at a later time did you transfer those


bank, those bank records to anyone else?


A. Probably just the prosecuting attorney. I don't


know if it was you at the time, or, or if it was Wade Farraway.


Q. Okay. What about anyone with a CPA firm or anything


like that?


A. I know that they were transferred to them, but it


wasn't me personally that did that. I, I may have been


present. I couldn't tell you.


Q. Okay. Well, we'll come back to that.


A. Sure.


Q. Did you subpoena bank records from Zions Bank
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account ending in 7161?


A. Yes.


Q. Do you know what that bank account is for?


A. That would, that would be the Tivoli bank account,


if I'm not mistaken. I don't -- it's hard to be able to tell


you what bank accounts were what without looking at something.


MR. TAYLOR: If I may approach the witness?


THE COURT: Uh-huh.


THE WITNESS: But I believe that was the only


account we, we subpoenaed from Zions, but I'd love to take a


look.


Q. (By Mr. Taylor) Okay. I'm showing you what has


been premarked as State's Exhibit 3 for identification


purposes. A copy of which has previously been provided to


counsel for the defendants. Take a moment, please, look


through that, and just let me know when you're done.


A. What bank account number were you asking about?


Q. Um.


A. I guess now I have it so you don't know, right?


Q. Well, I asked you about the Zions Bank account


ending in 7161.


A. Seven one six one. That would be this account.


Q. Okay. So what are those pages there?


A. The, the top three pages are the, the signature


cards. You know, giving people permission to access the, the
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account, so on and so forth.


Q. Let me stop you right there.


A. Sure.


Q. What is --


MR. DIUMENTI: Let me stop you, Jake.


Your Honor, before we proceed I'd like an


opportunity to voir dire this witness. I have not been


presented a copy of any subpoenas. I've not been provided


copies of any affidavits.


I'm not even sure a judge signed the subpoenas he's


testified to. And I believe the proper foundation to get these


records in would be that they complied with the statute that


enables them to subpoena other people's records. And there's


no evidence.


THE COURT: Have you provided them with these bank


records?


MR. TAYLOR: To my knowledge.


THE COURT: And how did you assume that he got those


bank records?


MR. DIUMENTI: In order to get them lawfully they --


MR. TAYLOR: Can we approach, your Honor?


THE COURT: That would be a motion in limine if you


thought he didn't get them properly.


MR. DIUMENTI: I'll just make a motion. I don't


want to argue it if you don't want to --
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MR. TAYLOR: We're at the bench.


(Start private bench conference.)


MR. TAYLOR: Go on.


MR. DIUMENTI: I just think I'm entitled to see the


subpoenas to see if they complied with the law to get the


checks. If you want to deny my motion, fine, I don't care.


I'll move on.


MR. TAYLOR: Well, we can take a -- take the


afternoon off and get -- take care of that.


MR. DIUMENTI: I don't care.


THE COURT: We don't have time to take the afternoon


off.


MR. TAYLOR: Well, I --


THE COURT: Can you just bring them, or send them,


or fax them, or something to them?


MR. TAYLOR: We can do that. I mean, to my


knowledge they were previously provided before I was assigned


this case, but.


THE COURT: Okay.


MR. DIUMENTI: They were -- I can tell you what,


Wade Farraway didn't give us a damn thing. I've never seen the


subpoena. I've never seen the affidavit. He doesn't have


copies of them here today. If I were representing the Court


you'd certainly want to know that they jumped through the hoops


before the checks get in.
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THE COURT: Yeah, but as soon as you get bank


records you've got to know that there's something like that


that you ask him for.


MR. DIUMENTI: I didn't know that that's how they


were going to get the bank records in. They could call Bobbie


Posey and have her put them in. I mean, there's lot of ways to


get them in. I didn't know this was going to happen.


THE COURT: Well, if you wanted to be sure they


weren't just Poseys' and they were proper --


MR. DIUMENTI: Well, then deny my mo --


THE COURT: -- you could have done a motion in


limine.


MR. DIUMENTI: I don't care if the Court denies my


motion.


(End private bench conference.)


MR. TAYLOR: May I go on, your Honor?


THE COURT: All right, go ahead.


MR. DIUMENTI: Our objection is noted.


Q. (By Mr. Taylor) Agent Mutter, I think you were


telling us what those pages are.


A. Yes.


Q. Can you please tell us again?


A. The signature cards are the first three pages. And


then you have the monthly statements with cancelled, you know,


cancelled checks --
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Q. What --


A. -- deposits, so on, and so forth.


Q. What exactly is a signature card?


A. It, it gives authorization to the account. I mean.


THE COURT: Mr. Taylor, that -- the signature cards


as well were provided to defense counsel?


MR. TAYLOR: Yes, your Honor. They were also


provided at the preliminary hearing.


Q. (By Mr. Taylor) Agent Mutter, so you said that this


is the signa -- signature card. Do you see anywhere on here


where the bank account was, was opened?


Before I ask you that --


A. Uh-huh.


Q. -- let me, let me ask you, do these pages that you


reviewed, are these fair and accurate copies of the records


that you obtained by subpoena --


A. Yes.


Q. -- from Zions Bank account --


A. Yes.


Q. -- 7161?


A. Yes.


Q. Okay.


MR. TAYLOR: At this time, your Honor, the State


would move for admission into evidence State's Exhibit 3.


THE COURT: And I'll note that it's over the
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objection of defense counsel. So it's admitted.


MR. TAYLOR: May I publish?


THE COURT: Uh-huh.


MR. DIUMENTI: Your Honor, may Mr. Taylor and I have


just one second?


THE COURT: Sure.


(Pause.)


THE WITNESS: I can't say anything to you, can I?


THE COURT: (Inaudible.)


(Pause.)


THE WITNESS: They about fought in the prelim.


THE COURT: (Inaudible.)


THE WITNESS: (Inaudible.)


MR. DIUMENTI: Thanks, Judge. I hope we were able


to shorten up a lot of this.


THE COURT: Okay.


Q. (By Mr. Taylor) Agent Mutter, so what are we


looking at here on the screen?


A. It would be the, the signature card for the, for the


bank account.


Q. Okay. And it says, where my finger is pointing,


Tivoli Properties, LLC. And whose names do you see under


there?


A. James Diderickson and Nelson Vladimir Canro, Allan


Bruun.







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


(November 7, 2013 - State AG vs. Diderickson)


Kelly L. Barber-Wilburn, CSR, RPR


186


Q. So by obtaining this, is this how you were able --


does this -- did this help you recognize their signatures?


A. Yes.


Q. Did you see their signatures on any other documents?


A. Checks.


Q. Okay. Did you ever see anyone else's signatures on


a signature card?


A. On, on other ones. This first one looked like it


was created on November 16th of 2007.


Q. Which one?


A. The first one. The, the one that we were looking


at.


Q. What about page 2?


A. Yeah, page 2 looks like it was created


November 29th, 2007. And it appears that they added a couple


of signings.


Q. Let me have you turn to one of the checks just so


that we know what, what the checks look like. Let's start with


Check No. 1006. Can you turn to that, please?


A. Huh. Okay.


Q. Do you see that?


A. I do.


Q. Is that one of the checks that you saw in that


folder that you described previously?


A. Probably. I, I couldn't tell you what was
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originally in that folder.


Q. Okay.


A. But.


MR. DIUMENTI: Judge, to make this easier so that


everybody's -- I've stipulated that the foun -- we'd waive any


foundation issues on the checks, the basis for the 28 counts,


as far as Mr. Diderickson is concerned.


MR. THOMPSON: Mr. Bruun stipulates likewise.


THE COURT: Okay.


MR. TAYLOR: One second, your Honor.


THE COURT: All right.


Q. (By Mr. Taylor) Agent Mutter, I'm not going to go


through all these checks with you. They're already in


evidence. But --


A. Thank you.


Q. But I do want to ask you about the other bank


records. I think you testified earlier that you obtained other


bank records.


A. Yes.


Q. Did you obtain bank records from Wells Fargo?


A. Yes.


Q. Was that for account 3078?


A. Again, off memory I couldn't say one way or the


other. But if --


Q. Were those records for Four Winds Development?
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A. I obtained records for Four Winds Development.


Q. Okay. So -- I think you explained this, but just to


make sure we understand. How did you know to issue a subpoena


to four -- to Wells Fargo?


A. Well, in looking through the, the bank statements


and, and -- with the Zions Bank account, you know, there, there


are several checks written to Four Winds Development Group.


And so I wanted to be able to take a look at their account to,


to kind of follow the money, as it were.


Q. Did you issue a subpoena to First Utah Bank for


Granite Builders' account?


A. Yes.


Q. And by the way, just to make sure we understand, you


did get the records from Wells Fargo?


A. Yes.


Q. What about did you receive any records from First


Utah Bank?


A. Yes.


Q. Did you issue a subpoena to the bank account at


Chase Bank for the savings and checking account for US General


Construction Group?


A. Yes.


Q. Construction Advisors, KeyBank?


A. Yes.


Q. Geosystems, KeyBank?
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A. Yes.


Q. And I think you've already said Tivoli Properties,


Zions Bank?


A. Yes.


Q. Okay. And you performed a review of those. Did


you, did you review all of those bank records that you


obtained?


A. Yes.


Q. Okay. You mentioned some other ones as well?


A. Yes. I actually had a few more bank accounts, but


apparently that, I mean, they weren't being used for anything


related to the charges.


Q. So I want to go back to the interviews that you


conducted in Davis County?


A. Yes.


Q. Can you recall who you met with first?


A. Yes. Well, I met with both, initially, for a couple


minutes. And then I, I spoke with Jim first, by himself.


Q. In speaking with both of them did you ask them for


any documents?


MR. DIUMENTI: I'm sorry, I couldn't hear that.


Q. (By Mr. Taylor) Did you ask them for any documents?


A. Yes. It was right before I was going to leave.


After we had talked. And, you know, it was -- I wanted to see


if they had anything that, that would back their story up. You
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know, my job is to, to find out information, and so I'm going


to ask for any information I can.


And, you know, obviously we have one side of the,


the story saying, you know, being a victim, you know, "They


stole money." And then the other side saying, "No, we didn't."


So I want to see if both sides have anything that would back


their statements up.


Q. Did they ever provide you with anything?


A. Well, their, their initial answer when I asked was


they didn't have anything. Something about losing stuff in a


move. Something related to that. And it wasn't until several


months later that any kind of documentation was, was provided.


And it was -- I don't know if it was provided. But it was at


a, at a meeting that was held at Counsel's office.


Q. Was that after charges were filed?


A. That was after the charges were filed.


Q. Okay. Do -- you said that you asked that at the end


of the meeting; is that correct?


A. Yes.


Q. At the -- let's go back a bit. When you first met


with Jim Diderickson what did you ask him?


A. All, I mean, all kinds of things. You know, I just


wanted to get his side of the story. And so, you know, I


wanted to take it back to, Okay, well, when did you meet Bobbie


and Kerry Posey? What was the, what was the, the deal
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generated for? How was it, how was it to be ran? What was to


be done? What went bad? You know, just the whole, the whole


thing.


Q. Did they say anything about entitlement?


A. Yes.


Q. What, if anything, can you recall regarding


entitlement that they said?


A. Well, you know, what part of the entitlement? Are


you, are you asking how much the entitlement was supposed to


cost?


Q. Yes.


A. What the money was supposed to go to?


Q. Correct. Well, let me, let me clarify.


A. Okay.


Q. Did either of them say how much the entitlement was


supposed to cost?


A. Yes. I don't recall for sure if Jim had said an


exact number. But I know that Allan Bruun said the


neighborhood was three to four hundred thousand.


Q. Okay. And did they tell you anything about how they


had spent Tivoli's operating funds?


A. Yes.


Q. What did they say?


A. Well --


MR. DIUMENTI: You know, I represent a client and he
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represents a client, and "they" doesn't --


MR. TAYLOR: Okay.


MR. DIUMENTI: -- enable me to --


THE WITNESS: I'll tell you specifically.


Q. (By Mr. Taylor) Okay.


A. Which -- who said what. I, I asked both Allan and


Jim. And I will specify as, as I give a reply. And can I read


from the transcript?


Q. Well, you can look at it to refresh your memory.


A. Uh-huh.


Q. But, but just look at it and then look back up.


A. Okay. I asked Allan and, and Jim both what the


money was to be used for. And, and then -- and both would -- I


mean, there was no doubt the money was to go towards


entitlement. Both agreed the money that was generated through


the, the hard-money loan was to be used towards the entitlement


process.


When I, when I asked in different ways, Was any


money used towards any project? And let me just -- let me


refresh my memory on that. I mean, and -- let me...


(Pause.)


THE WITNESS: I, I asked if the money was used for


their own personal gain. This one is Allan Bruun. And, you


know, of course he said, he said no.


And I said, "Okay. Well, not only maybe for
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personal gain. Was the money used towards other projects?"


Q. (By Mr. Taylor) What did he say?


A. "No. None whatsoever."


Q. Did you ask that same question to Jim Diderickson?


A. Similar questions. I couldn't tell you if it was


the same exact questions. One second, please.


(Pause.)


THE WITNESS: So I, I asked Jim, "So if Bobbie and


Kerry said that some of the money that was in the Tivoli


account went to other projects?"


And Jim replied, "No."


Q. (By Mr. Taylor) Let me also ask you, did you ask


anything about -- or excuse me. Did Jim Diderickson say


anything to you about removing funds or sequestering funds?


A. Um, yeah. Oh, that -- okay. I guess we'll get


there when we get there.


(Pause.)


Q. (By Mr. Taylor) Let me clarify or re-ask the


question.


A. Okay.


Q. Did they say anything about the Poseys removing


funds from the account?


A. Yes. James had -- or Jim, sorry. It says "James."


Jim had mentioned that, that they were running the account dry.


Q. Who was?
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A. Bobbie and, and Kerry. And, and I asked him, "Well,


when were they running the account dry?"


He had said, "Towards the end."


Q. Uh-huh.


A. But he had said that that's why they had to, um.


(Pause.)


THE WITNESS: I'm trying to look for the, the exact


wording here.


Q. (By Mr. Taylor) Did you say anything about


Ms. Posey writing checks out of the account?


A. Well, he had said that, that they were, they were


writing checks and, and running the account dry. And like I


said, I asked him, I said, "When did that take place?"


He said, "Not towards the end."


But I'm trying to find where -- and I apologize, but


there, you know, there's multiple pages of the interview.


I thought -- oh, here. Here it is, sorry. "We took


the money out so she couldn't take it."


Q. Were those his words?


A. Yes.


Q. Okay. Now I want to shift gears a little bit. Did


you do any other investigation in this matter?


A. Well, (inaudible) I did, I think, most of it, if not


all of it.


Q. Did you check any corporate records?
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A. Yes.


Q. Where?


A. With DOPL.


Q. Okay. Did you check -- can you recall what


companies you obtained records for?


A. All the companies that, that we've been talking


about. Construction Advisors, US General, Granite Builders,


probably Granite Square, Tivoli.


Q. What about Four Winds?


A. Four Winds Development.


Q. I think you said Construction Advisors. What


about --


A. Yes.


Q. -- 1st Homeland Construction Group?


A. Yes.


Q. I think you said Granite Square. Hidden Acres?


A. Probably.


Q. What about, I think you said --


A. If it's there I've got it, so.


Q. Did you say Equity Partners?


A. Equity Partners.


MR. TAYLOR: Your Honor --


THE WITNESS: Any, any of the involved companies.


MR. TAYLOR: Your Honor, at this time the State


would move for admission of State's Exhibits 12, 13
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through -- 12 through 19. These are certified corporate


records regarding all those entities.


MR. THOMPSON: No objection.


MR. DIUMENTI: Well, let me see them, please.


I have no objection, your Honor. I'm not


acquiescing the fact they're certified copies, but I don't have


any objection to them being received.


THE COURT: They're admitted.


Q. (By Mr. Taylor) Did you look through -- the records


that you obtained, did you look through them?


A. Through the DOPL records? Yes.


Q. Well, the Department of Commerce records.


A. The (inaudible) -- yes. Sorry.


Q. Okay.


MR. TAYLOR: If I can have a moment, your Honor?


THE COURT: Uh-huh.


(Pause.)


MR. TAYLOR: Those are all the questions I have at


this time, your Honor.


THE COURT: Okay. Cross?


THE WITNESS: Do you, do you need this?


CROSS-EXAMINATION


BY MR. DIUMENTI:


Q. Let's see, Mr. Mutter. You testified that you found


a file on some desk. And that file was the file that was the
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genesis of your efforts, right?


A. It was brought -- the folder was brought to me, yes.


Q. Who brought the file to you?


A. Probably my supervisor.


Q. Was that Ferguson or Farraway?


A. Neither.


Q. Who was that?


A. Be Kerry Gallegos.


Q. So Gallegos walks in and hands you the file, as you


recall?


A. Probably.


Q. You don't really recall who gave it to you? Okay,


that's --


A. No.


Q. What date was it?


A. Sometime in September, probably, of 2009. It was,


it was shortly after I was hired.


Q. So he walks in and hands you this file. Describe


the dimensions of the file for the jury, please.


A. It was probably a folder just like this.


Q. That thick?


A. Uh-huh.


Q. So it certainly didn't have --


A. I mean, maybe a little bit bigger, but about that


size.
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Q. Certainly didn't have anywhere near the documents


that we've spoken about here, did it?


A. No.


Q. You took that -- and the file was put together, you


indicated, by the Poseys?


A. Correct.


Q. But you don't know who did what?


A. No.


Q. Did you find an introduction -- that's Bobbie's


letter to the attorney general, let me identify that exhibit


for you in a minute -- that began by talking about this project


or these people were the reason for her divorce and anguish.


Do you remember that document?


A. Yeah, I've seen it. I'm (inaudible.)


Q. Was that document a part of the file?


A. I believe so.


Q. And what else was there in that file?


A. Oh. The, the, the REPC. The, um.


Q. Let's -- okay, let's stop right there, because we're


up to -- were -- how many addendums were there to the REPC that


she provided you?


A. Four.


Q. Okay. And you read them all?


A. Yes.


Q. Are you aware the last addendum said you're not
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going to get $750,000 to the -- until the property is entitled,


and you've got to come up with $350,000 now. Were you -- did


you read that addendum?


A. Did that -- did the 350,000 come up on the addendum?


Q. Yeah -- well. We made sure they gave you the same


addendum that...


MR. THOMPSON: There's two addendums. There's an


addendum to the operating agreement, and --


MR. DIUMENTI: No, I just want the REPC.


Q. (By Mr. Diumenti) The real -- there was a real


estate purchase agreement. I --


A. Correct.


Q. First of all, I don't like to say "REPC" because


some people don't know what that means.


A. Uh-huh.


Q. So what -- when I say "REPC" what are you thinking


of?


A. The real estate purchase contract. I thought I --


MR. DIUMENTI: May I approach the witness, Judge?


THE WITNESS: I thought you indicated the 350 was in


the, the organization and.


Q. (By Mr. Diumenti) No. I, I'm so very -- I just did


put that very poorly. Is this the REPC -- a copy of the REPC


that was in that file?


MR. TAYLOR: George, what exhibit is that?
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MR. DIUMENTI: I'm referring, pardon me, to


exhibit -- Defendant's Exhibit 30.


THE WITNESS: It, it appears to be, yes.


Q. (By Mr. Diumenti) Let's look at page 4. Or


addendum --


A. Addendum 4?


Q. -- No. 4.


A. Okay.


Q. That's the addendum that says, We don't have to pay


the Poseys $750,000 until after the entitlement. That the


Poseys have to put $350,000 in, 175 each. Did you read that


part of the addendum?


A. I don't see anywhere on here where it says they had


to come up with 350,000.


Q. Do you see the part, though, that says the 750,000?


A. Correct.


Q. Okay. So that was part of the document you looked


like?


A. Yes.


Q. Or that you looked at? Now, you say -- and this is


the most -- of all the questions I'm going to ask, the most


significant. You just told me -- and I've got open the


operating agreement, twenty -- is that 28? Exhibit 28? Just


have to look at that little number before.


A. Twenty-nine?
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Q. Twenty-nine? You told -- didn't you say there were


four -- three -- there was an addendum to that?


A. Well, sure. Yes.


Q. Oh, specifically it begins with Bates stamp -- you


know what a Bates stamp is?


A. Yes, I do.


Q. Two -- you don't have to read it, that's why I'm


asking you that.


A. Oh, read it?


Q. Just what was the number?


A. The last three, 254.


Q. Okay. And the very last page is Bates stamped?


A. Two seven three.


Q. Okay.


MR. TAYLOR: George, are you still on Exhibit 30?


MR. DIUMENTI: I'm twenty --


THE WITNESS: Twenty-nine.


MR. DIUMENTI: Twenty-nine, Jake.


THE COURT: Twenty-nine.


MR. TAYLOR: Twenty-nine.


Q. (By Mr. Diumenti) Every one of those pages is a


part of -- and I'm not going to put words in your mouth. Were


those -- was that document, with those pages, what you had in


the box?


A. I would assume so. It was 20 pages.
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Q. Well, let's not assume. If you just could tell the


jury "yes" or "no," then we don't have to come back to that.


A. Well, without having that original in front of me, I


couldn't say. But I would assume that all 20 pages were there.


It's 20 pages.


Q. Where is the original?


A. I don't know.


Q. So we can't --


A. But it's probably, it's probably right over there,


actually.


Q. Well. With the original ink on it?


A. What's that?


Q. When you say "original," one that was originally --


A. Well --


Q. -- signed, with original --


A. No. The, the one that was given to me.


Q. The copy that you were familiar with?


A. Right.


Q. Oh, I'm sorry. You mean the original, the one that


was in the file?


A. That was in the folder.


Q. Okay, let's --


MR. DIUMENTI: If we could, do you have that?


SPEAKER UNKNOWN: It's the one (inaudible.)


MR. TAYLOR: Do you have a question for the witness?
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MR. DIUMENTI: Yes. If he -- if -- he wants to know


if that's the same document that he received from the Poseys.


That's not a (inaudible.)


(The speakers are inaudible.)


Q. (By Mr. Diumenti) You said 20 pages, while they're


looking?


A. Well, it says page 16 out of 20.


Q. Uh-huh. That's why I want you to use your own


senses. Did the Poseys give you a 20-page document or a


23-page document?


A. They gave me a 20-page document --


Q. No.


A. -- and a 3-page document.


Q. And a three page?


A. Correct.


Q. Do you know why you never produced us the last three


pages?


A. It was my understanding you had open access to all


of our files.


Q. Do you have personal knowledge that you pr -- the


attorney general's office provided us all three of the last


pages?


A. No.


Q. It wasn't included in the AG's exhibit. Do you know


why the last three pages weren't included in the State's
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exhibit?


A. No, I do not. I'm not an attorney.


Q. So you --


A. I'll take ownership for it.


Q. I don't care who takes ownership for it, I'm just


wondering why we didn't get it. And why it wasn't in the


exhibit.


A. The -- as I was looking today it has some of my


handwriting on it, so obviously I, I had it at one point. As


to why it didn't get attached to --


Q. Do the last three pages have some of your writing on


it?


A. Yeah. It's just a little Post-it note.


Q. Not on it. It's just a note posted to one of the


last three?


A. Yeah. It's posted right to the -- it's right there.


Q. It's right where?


A. It's right here.


MR. DIUMENTI: (Inaudible) witness pick that up,


Judge, or somebody deliver to him? I don't want to --


SPEAKER UNKNOWN: Where's it at?


THE WITNESS: I was looking at it earlier.


MR. TAYLOR: Your Honor, if we're going to be asked


to be looking for documents can we take a break, perhaps? This


is just cumbersome to do it while the examination --
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THE COURT: Okay, let's take a ten-minute break and


you can all check over that original -- or not original but the


first one you got a copy of.


SPEAKER UNKNOWN: Please rise for the jury.


(Pause.)


(A recess was taken.)


THE COURT: (Inaudible) burden.


MR. TAYLOR: Your Honor, I was actually hoping we


could talk in chambers.


THE COURT: Okay. Let's flip it over and I will


turn it on there so we are sure to have it all on the record.


***


(Transcript stops at 2:54:00 p.m. and resumes at


3:05:26 p.m. This segment was transcribed previously


and filed with the court.)


***


THE COURT: All right, let's turn this back.


MR. TAYLOR: Thank you, Judge.


(Pause.)


THE COURT: Are we ready for the jury? Have we got


it back in here?


SPEAKER UNKNOWN: (Inaudible.)


SPEAKER UNKNOWN: Please remain seated.


THE COURT: You're hearing it?


SPEAKER UNKNOWN: (Inaudible.)
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THE COURT: Okay. Let's get the jury.


(Pause.)


MR. DIUMENTI: Have you got the Defendants' book,


Jake -- or Nate?


THE WITNESS: Just this.


MR. DIUMENTI: When they come in, we'll be ready to


go.


THE WITNESS: Book 2?


MR. DIUMENTI: Perfect. We're right there.


MR. TAYLOR: Your Honor, just for the record -- are


we on the record?


THE COURT: Uh-huh.


MR. TAYLOR: My paralegal, Ms. Wilcox, has notes


regarding the time and date that defense counsel came into our


office to inspect all records we have in this matter.


THE COURT: Okay.


(Pause.)


SPEAKER UNKNOWN: Please rise for the jury.


(Pause.)


SPEAKER UNKNOWN: You may be seated.


THE COURT: Okay. Go ahead with cross-examination.


Q. (By Mr. Diumenti) Mr. Mutter, we were talking about


the contents of the file that the Poseys left at your office.


Do you remember that?


A. Correct.







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


(November 7, 2013 - State AG vs. Diderickson)


Kelly L. Barber-Wilburn, CSR, RPR


207


Q. And we were talking about a particular document.


And I'm going to show you what's been marked for identification


Defendant's Exhibit 63.


A. Okay.


Q. And would you count the pages, Jake; are there four?


A. Nate.


Q. Or Nate.


A. Four pages.


Q. Do you recognize the first page?


A. I do.


Q. And what, what is -- that was in the file?


A. Yes.


Q. When you reviewed that -- did you review that


document initially before talking to either of the parties?


A. I read through it.


Q. Did you assume that these -- this was a married


couple by reading that document? Or did you make any


assumption?


A. Well, I mean, it said that they were married, so I


would assume so. But, I mean, that doesn't matter to me.


Q. And the second page? What's that page?


A. It starts off with Equity Partners, part of Tivoli.


Q. Was that helpful to you?


A. What's that?


Q. Was that document helpful to you in understanding







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


(November 7, 2013 - State AG vs. Diderickson)


Kelly L. Barber-Wilburn, CSR, RPR


208


the purpose of the, the supervisor handing you the file?


A. Not necessarily.


Q. Is it significant now?


A. Not, not in my opinion.


Q. Okay. The third page. What's that page?


A. It's got some contact numbers.


Q. Pardon me?


A. It has contact information.


Q. And what information -- the jury doesn't


(inaudible.)


A. Okay. It's got a phone number for Kerry Posey. An


email for Bobbie Posey. And it's got an address, phone number,


and email for Allan Bruun. Address, phone number, email for


James Diderickson. Phone number and email for Guy Anderson.


And an address for -- and phone number for Premier Title.


Q. And that's how you initially identified the


individuals that may have information concerning this file; is


that right?


A. No.


Q. How did you identify those individuals?


A. Through talking with Bobbie and Kerry.


Q. Did you call them immediately after you received


that?


A. Within probably a week or so.


Q. Had you done anything in the interim?
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A. No. Not yet.


Q. Then you prepared your subpoenas when?


A. Sometime -- I, I couldn't remember --


Q. If you can't tell me just tell me, "I don't


remember."


A. Yeah, I don't remember exactly.


Q. But it was before you received the checks?


A. Excuse me?


Q. But it was before you received the checks from the


bank, or any information from the banks?


A. Well, yeah. You can't get --


Q. Well, that's what I --


A. -- information from the banks without a subpoena.


Q. And every one of those records was received after


you issued a subpoena to them?


A. Correct.


Q. Okay. Did the -- did you look at any of the


documents the banks gave you and compare them to the checks


that the Poseys gave you?


A. I can't say for sure. But I, I didn't really do my


work off of what the Poseys gave me.


Q. That was my next question. Were the charges, the 28


charges based on checks? Were they taken from checks that you


received from the banks, or the checks you take -- received


from Poseys, or both?
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A. Well, the 28 charges referred to, um. Yeah, the,


the money that was taken out of the account. The transaction


itself.


Q. The reason I asked you that --


A. Uh-huh.


Q. -- and I don't want to make a big deal of it. The


Information was amended to correct some --


A. Right.


Q. -- problems?


A. Some typos, uh-huh.


Q. And that's why I asked you, initially was it


prepared from the bank checks, or the Poseys' checks, or?


A. You probably have to ask Wade Farraway.


Q. Yeah. He was the first attorney assigned, right?


A. He was the second.


Q. He was the second attorney assigned?


A. Correct.


Q. So in October of '0 -- of '10 you started the


investigation. And I apologize if I didn't hear the date that


you first talked with either Bruun or Diderickson.


A. October 11th of 2010.


Q. Okay. That was the date that you talked to them


(inaudible)?


A. That was the date, yeah. I mean, that's what it has


on the transcription.
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Q. And you talked to Poseys, then, before that?


A. Several times before that.


Q. Did you make notes of what the Poseys' conversation


with you was?


A. Not typically.


Q. So --


A. If I did, it was their name and birthday. But I


would record the, the conversation. I'm not much of a note


taker.


Q. Now, I've seen the transcript of Diderickson and --


A. Uh-huh.


Q. -- and Bruun.


A. Allan Bruun.


Q. Did you have transcripts from the other people


(inaudible)?


A. No.


Q. Okay. How did you preserve what they told you in


your memory?


A. Well, I recorded it digitally.


Q. Oh. So there is a recording?


A. Uh-huh.


Q. It just wasn't typed out?


A. I think I typed a couple of them, but not all of


them. But I had every single one of them that I recorded


available.
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Q. The checks that you looked at that would constitute


the basis of the fraud, did you look beyond those checks? Did


you look at any invoices that would verify, for instance, the


first count?


A. Well, I, I looked for whatever I could to either


strengthen the Poseys' argument or weaken the Poseys' argument.


Q. Well, it's particularly -- do you have Book 1 up


there? (Inaudible.)


A. I have, I think -- let's see. Book 4.


Q. Here. This is the --


A. Book 2.


Q. -- copy (inaudible) go to the Court. So there's


Exhibit Book 1. If you turn to page 1.


A. Tab 1?


Q. Exhibit 1, Tab 1.


A. Okay.


Q. That's a check for $2,000 made to Jim -- James


Diderickson --


A. Correct.


Q. -- on 12/10, I think of '07 it says.


A. Okay.


Q. Did you ever review an invoice from Diderickson to


Tivoli setting forth the basis for that charge?


A. Not to my knowledge.


Q. Okay.
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A. Nothing was provided to me. Unless it was in your


office.


Q. As of the time the Information was filed did you


review a Tivoli project meeting dated November 29th? You


recall this check was written 12/10?


A. Okay, sorry. Ask the, the question one more time.


Q. In reviewing whether or not this check was, in fact,


a trust -- a theft of monies did you review the minutes of


Thursday, November 29th, of Tivoli?


A. If I had them, I'm sure I reviewed them.


Q. Do you recall whether you reviewed them?


A. I couldn't tell you.


Q. Moving to Tab 2, which purports to be a check for


the $31,508 --


A. Uh-huh.


Q. -- is that right?


A. Yeah. For lot closing, Hidden Acres --


Q. What --


A. -- Lot No. 2.


Q. What documents did you look at to determine that


that check was a theft?


MR. TAYLOR: Objection, your Honor. What he --


calls for legal conclusion, first of all. And he's not the one


determining what a theft is.


THE COURT: Okay. Tell me the question again.
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MR. DIUMENTI: I asked him what, what documents he


saw that supported that that was a theft.


THE COURT: I'm going to allow the question.


MR. DIUMENTI: Pardon?


THE COURT: Yeah, it's -- the objection is


overruled.


THE WITNESS: Well, I received the closing documents


for lot closing Hidden Acres Lot No. 2. So I figured out what


lot that was. I asked Bonneville -- Superior Title, Premier


Title, something to that effect, for the closing, the closing


documents there. And, I mean --


Q. (By Mr. Diumenti) It's (inaudible) --


A. -- my, my presentation to, to the attorney --


Q. And I think I can help you. You determined that


that was for a closing on a lot not a part of Tivoli?


A. Correct.


Q. Did you ever learn in your investigation that that


later was almost immediately repaid by satisfying a $50,000


finder's fee to a guy named Sather?


A. I wouldn't say immediately, no.


Q. But it was repaid -- was it explained to you that


that was part of the repayment to Sather?


A. I believe one of you tried to explain that to me,


yes.


Q. Will you say his name?
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A. John Sather.


Q. Thay -- Sather, all right.


A. Sather, Sathers. I'm not, I'm not sure.


Q. Number 3, the Komatsu -- made to Komatsu.


A. Uh-huh.


Q. Did you ever review an equipment invoice from


Komatsu?


A. Yes. I actually went to Komatsu and grabbed the


invoice.


Q. And did you learn that that money was paid back to


Tivoli?


A. No. Well, I mean, maybe. I know that there were


some checks --


Q. Okay.


A. -- put back into the Tivoli account.


Q. And, in evaluating that account did you review the


minutes of Tivoli of 9/6/07 and August -- I'm sorry, of


ten -- 8/10/07 and 8/23/07?


A. I'm sure I did.


Q. Do you recall what they said?


A. Not exactly. I think, I think the biggest thing


here was that it was purchased for Geosystems.


Q. Were you aware that, that the meeting of August 23rd


between the Tivoli people talked about the frost protection


foundations that would be used in the building?
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A. Well, I'm looking at your minutes here for a second.


Okay, what, what was your second -- or your


question?


Q. Are you aware that at a meeting on August 10th it


was discussed that the shallower footings in order to afford


frost protection would save a bunch of money and that was the


way to go? I won't read this whole email, but essentially is


that -- did you learn that?


A. No. But I don't understand what that has to do with


the tractors.


Q. Well, how do you dig shallow footings?


A. They weren't digging anything at the time.


Q. No. How do you dig shallow footings?


A. I have no idea.


Q. By hand or with a machine?


A. I'm sure with a machine would be easier.


Q. Did you ever see a picture of this Komatsu piece of


equipment?


A. I did.


Q. And what was it?


A. I think one was a, you know, they have one of the


big --


Q. A track hoe?


A. Yeah. And then one was a scooper, I believe. There


was two of them.
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Q. One was like a Caterpillar, the other one was


like --


A. Yeah. I believe so.


Q. And were there any other minutes that you thought


germane to the issue of whether or not that was a theft?


A. No. Not, not that I can recall.


Q. Count 4 is a check to Mouldings & Sons.


A. Correct.


Q. Do you know who Mouldings & Sons is?


A. I was able to contact someone from Mouldings & Sons,


but the company really isn't around anymore.


Q. When you contacted them was it a molding company?


A. No. It was a, like a dump site.


Q. It was a dump company?


A. Well, a dump site, dump company, I'm not sure


exactly.


Q. (Inaudible.)


A. They said it was for construction dump.


Q. Okay. And what does the check say on its face?


A. Mouldings & Sons, $4,080. The memo says: "Dump


fees, Lot No. 16."


Q. No attempt to hide --


A. Well, it was signed by Allan and James as well.


Q. And no attempt to hide what that check was for, what


it was for, and when it was made, is it, on the check?
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A. I mean, there, there's obvious -- there's an obvious


memo on there. I couldn't tell you if they were trying to hide


or not hide anything.


Q. Well, there's a memo. And you can fi --


A. Uh-huh.


Q. You confirmed that meant that Mouldings got $4,080,


didn't you?


A. Yes. Yes, they did.


Q. And that's what the check says it was for. Isn't


it?


A. Yeah.


Q. (Inaudible.)


A. That's not Tivoli Properties, though.


Q. Was there any attempt to conceal that check -- the


purpose of that check, or what it was used to pay?


A. You would have to ask someone else.


Q. Did it appear to you that there was?


A. Obviously not on the check, maybe.


Q. Okay. Number 5, to Geosystems. Temporary advance.


A. Uh-huh. I actually did get an invoice for this one.


From GWT, I believe.


Q. If you'll look at Geosystems -- this check to


Geosystems.


A. Uh-huh.


Q. Count 5?







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


(November 7, 2013 - State AG vs. Diderickson)


Kelly L. Barber-Wilburn, CSR, RPR


219


A. Uh-huh.


Q. Four thousand five hundred dollars?


A. Correct.


Q. Why -- what, what formed the belief that that check


was a theft?


A. Well, I spoke to the person that money ended up


going to, which was Travis Teuller.


Q. No, it was Geosystems. I'm on Count No. 5 --


A. Right, but --


Q. -- 10/16, for five four thousand dollars [sic] to


Geosystems, temporary advance.


A. Right. If you -- now, I'm going off remembrance


here. But if you follow the money, a check was written to GWT,


Inc., maybe out of one of these other companies.


Q. Well, I -- can I see the check you're referring to?


The one I do have in your account says "Geosystems."


A. Well, I have, I have the invoice over here.


Q. Yeah, but I'm talking about the check. You've


alleged that check's a theft. And isn't it to Geosystems --


A. The --


Q. -- temporary advance?


A. The transaction. Not necessarily the check.


Q. Let's just do one step at a time. I've had a tough


day. 10/16 for $4,500 --


A. Uh-huh.
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Q. -- to Geosystems, right?


A. Correct.


Q. And it says "Temporary advance"?


A. Sure.


Q. Will you agree, or do we have to go through the


agreement again, that they had the authority -- Four Winds had


the authority, Equity Partners, to make temporary advances,


loans, et cetera, et cetera?


A. I believe they did not.


Q. Will you show me in the agreement where that --


A. Under the limitations.


Q. If you would, show it to me. You've got the exhibit


up there.


A. You want me to go off the exhibit?


MR. THOMPSON: It's in the book.


Q. (By Mr. Diumenti) I won't go into that. Are you


talking about seven?


A. Seven point five.


Q. Uh-huh.


A. I mean, again, this is the, this is --


Q. Well --


A. -- definitely --


Q. You pointed --


A. -- the contract portion of it all.


Q. You pointed me to 7.5. It says --
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A. Sure, limitations.


Q. -- they'll have the power to lease or buy real


property. To open one or more depository accounts. To borrow


money.


A. Um.


Q. Where does it say they can't make a temporary


advance or a loan to somebody?


A. In 7.5?


Q. Yeah.


A. It says:


"Operating agreement. To the contrary,


no act shall be taken, sum expended,


decision made, obligation incurred, or


power exercised by any manager on behalf


of the company except by the consent of


100 percent of all membership interests


with respect to."


And then there's --


Q. And you're referring now to 7.5.1?


A. Seven point five, Limitations. And the limitations


are seven -- 7.5.1 to 7.5.9.


Q. Okay. Seven point five says:


"Notwithstanding the foregoing or any


other provision, no act shall be taken,


sum expended, decision made, obligation
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incurred by any manager on behalf of the


company except by the consent of


100 percent of the interest of the


company."


And then it talks about the specific events, doesn't


it? This is only these eight things does that prohibition


apply to.


A. The eight things seem pretty broad.


Q. Well, look -- if you'll look before, their powers,


it says they can lend money and do all those things.


A. That, that's a contract issue.


Q. I -- Amen. Check No. -- Count No. 6, KeyBank, $300.


Why did you believe that was a theft?


A. Oh, six. What bank account did this establish?


Four Winds Development?


Q. I don't know. It says on the -- says right on the


check what it was for --


A. Because --


Q. -- but I can't read it.


A. -- Four Winds Development had nothing to do with the


entitlement process of Tivoli.


Q. Where do you see Four Winds Development? If you


look at the check --


A. Well, I just turned to the next page and assumed,


sorry.
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Q. No, look at what the check says.


A. KeyBank, 300, establish checking account. I'm not


sure --


Q. You're not sure which checking account (inaudible)?


A. Not without the, not without the documentation in


front of me.


Q. So you can't tell the jury exactly today here?


A. Well, I could today here because that information's


here.


Q. Maybe Jake will you ask you that, but.


Number 7, Granite Builders, Inc., a loan. No


attempt to conceal who it was to or what it was for, is there?


A. Well, it just says "loan." And the check was


written to Granite Builders.


Q. Doesn't say for some subterfuge, just says a loan,


doesn't it?


A. Yeah, it just says loan.


Q. What happens when you add Check No. 7 -- what's the


sum of Check No. 7 --


A. Well, I know where you're going. It's going to be


50,000.


Q. Let me finish it for the record.


A. Okay.


Q. Someone else reviewing the record might not know


where it's going. And Check No. 2. What's the sum of those
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two?


A. I just said, 50,000.


Q. Did you ever -- if I asked this before, I apologize.


A. Uh-huh.


Q. Did you ever talk to any of these folks about a


finder's fee?


A. Yes.


Q. That was ultimately compromised for $50,000?


A. Well, nothing was ever agreed upon. If that's what


you're saying.


Q. But you, you've heard that rendition?


A. I've heard.


Q. Okay. Did you ever go to the Centerville police and


ask about an incident that happened between Sather and


personnel at the Granite offices in Centerville --


A. No, I did not.


Q. -- on or about the date? You never did?


A. I didn't know to.


Q. Okay. If you'll go to Check No. 8?


A. Can, can I comment on this check?


Q. Sure.


A. Because you ask me on the other ones.


Q. Absolutely.


A. If, if my memory serves me correctly, the day that


this check was deposited into Granite Builders they had a --
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probably had a zero account balance.


Q. And if you're aware, did you look forward and see


from '08 to '07 of how much money went through the accounts?


Couple million bucks?


A. I don't know if it was that much, but.


Q. That's a lot more money than the $300,000 that came


from the loan, isn't it?


A. If the account was zero, the account was zer --


Q. We can move on. I'll, I'll strike the question.


We'll get to that (inaudible.)


Check No. 8, $100,000 you've alleged they stole?


A. Correct.


Q. What does the depo -- what does the memo at the


bottom say?


A. Construction deposit.


Q. Any effort that you discovered at all to hide who


wrote the check, what was on the notation, or where the check


went?


A. Well, the Poseys --


Q. Was there any subterfuge?


A. The Poseys obviously had no access to US General.


Q. They obvious -- they had access to this account --


do you deny they had access to the account that this was


written on from --


A. No, but they trusted --
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Q. Okay.


A. -- the defendants.


Q. -- (inaudible.) They always had access to this


account?


A. Correct.


Q. They always could go down and get the checks, and


the deposits, and where the checks had been?


A. Correct.


Q. They always could go down and say, Hey, who -- where


was this check deposited? Who wanted it?


They could find that out by just going down and


doing their banking online, couldn't they?


A. If they knew how to do it online.


Q. Well, (inaudible.)


A. But they had no reason to until May.


Q. What I'm saying is there was nothing you saw that


was active subterfuge on the part of the people who wrote this


check?


A. Well, they trusted them. Correct.


Q. You've all -- have you ever investigated a case


where it's a real fraud, a real subterfuge, embezzlement?


MR. TAYLOR: Objection, your Honor.


THE WITNESS: Well, I belive this to be.


Q. (By Mr. Diumenti) Where's the sub -- that's why I


asked you, where's the subterfuge?
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A. But Utah doesn't have an embezzlement statute.


Q. Where's the subterfuge in this?


A. What's that?


Q. Where's the subterfuge that existed in this check?


A. Where's trying to hide --


Q. Yeah.


A. -- what this check was for?


Q. (Inaudible.)


A. Well, it was written to US General. They


couldn't -- they had no idea what US General was doing with


that $100,000.


Q. That's your testimony today.


A. Well --


Q. Number 9 for $800 to Four Winds Development, January


management fee.


A. Are, are we going to talk about where the money went


from US General?


Q. We're going to talk about it about a day and a half,


so that's why I'm not going to worry about it today.


A. Okay.


Q. Check 1021, Four Winds Development Group, January


management fee. Why was that a theft in your opinion?


A. It had nothing to do with Tivoli. The entitlement


process.


Q. You read the operating agreement that authorized the
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payment of rent?


A. Well, I believe the agreement was that no one would


be paid until the back end of the deal.


Q. Show me anywhere in that agreement that that's what


it says --


A. I've inves --


Q. -- in writing of what the parties agreed to.


A. I've invested [sic] several cases where the stuff on


paper doesn't necessarily match the verbal agreement.


Q. You may have, but the law -- that document there


drew the rules about what they could do, and the remedies.


Where it does say no money would be done until something


occurred?


A. Well, we talked about the limitations.


Q. Is that the only place you're pointing the jury to


now?


A. I mean, you can make this contract say whatever you


want it to say.


Q. Well, I know. And we can avoid the fact that


$350,000 didn't (inaudible) or wasn't paid in, but let's move


on.


A. Well, it actually was.


Q. Okay. So did you hear the testimony about Canro


from Anderson?


A. I spoke with Vladimir Canro.







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


(November 7, 2013 - State AG vs. Diderickson)


Kelly L. Barber-Wilburn, CSR, RPR


229


Q. Did you hear the testimony that Anderson gave --


A. Yes.


Q. -- concerning Van --


A. I did. Sorry.


Q. Did you hear he was provided an office in


Centerville?


A. No. I didn't know where his office as.


Q. You didn't hear that, okay. Did you hear he was


given a car?


A. Oh. Actually, at that point I was, I was doing


something different, so I did not --


Q. So you didn't hear --


A. -- pay attention to that part.


Q. -- any of the expenses that went with that?


A. No.


Q. All right. We'll move on to Count No. 10. Four


Winds Development, for $4,000.


A. Correct.


Q. What, what was that used for?


A. It wasn't used towards the entitlement process.


Q. How do you know?


A. Well.


Q. That's what I'm asking you. How do you know? What


was it used for?


A. You probably have to ask Jim and Allan about that.
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All I could do is follow the money in the bank accounts.


Q. Why did you believe that was a theft?


A. Because I followed the money in the bank accounts.


Q. Where did you follow it to?


A. To -- this particular check? I couldn't tell you


without looking at the bank accounts.


Q. We're here today to tell the jury, beyond a


reasonable doubt, the elements of the offense.


A. I --


Q. You can't tell me right now --


A. I believe our expert witness is going to talk about


that.


Q. I hope so. You can't tell me?


A. Well, not without the papers in front of me.


Q. Okay. And Count No. 11, Granite Builders supply?


A. Correct.


Q. To reimburse...


A. To reimburse GB for payment Saratoga Springs


application.


Q. Yeah. This is a classic. Let me have you open the


book to the second page of this.


A. I've since seen this document.


Q. Pardon?


A. I've since seen this document.


Q. Do you still think this is a crime?
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A. This particular check?


Q. Yeah.


A. No.


Q. Thank you.


A. I had not seen --


Q. Let's go immediately on to the next document.


A. I had not seen this until --


Q. Basically --


A. -- yesterday.


Q. -- what that was for, is it not, that Granite paid


1,700 bucks to Saratoga Springs for an entitlement filing.


And --


THE COURT: Is this a question?


MR. DIUMENTI: Yes.


Q. (By Mr. Diumenti) Basically this was a


transaction -- why you don't believe it was a crime -- is


Granite had paid 1,700 bucks to Saratoga Springs, and it was a


reimbursement?


A. Had I been given this payment stub when I asked,


this never would have been charged.


Q. I think that's true of a lot of things. But


that's -- was that the right scenario I just asked you about?


A. Well, the thing is that the documentation that I had


to rely on, on some of this, was bank records from November.


Q. I'm not blaming you.
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A. Oh, I know you're not. And this was actually


obviously written out in, in September --


Q. Okay.


A. -- of '07. But --


Q. Yeah. Granite financed it a long time, didn't they?


A. I wouldn't say that they financed it, no.


Q. They paid a Tivoli obligation back in September, and


didn't get paid for it, reimbursed for it, until January 18th?


A. Correct.


Q. That's a long time for me to wait for my money, but.


A. But I also believe we've heard testimony that if


they did it, they did it on their own.


Q. And DOPL, No. 1024, Count 12.


A. Okay.


Q. Why is that a crime? For a license application. It


says: "DOPL, State of Utah government."


A. Because it had nothing to do with the entitlement


process.


Q. Why?


A. For Tivoli Gardens. Or Tivoli LLC, sorry.


Q. Why didn't it?


A. Well, it was for a DOPL application for a company


not associated with Tivoli.


Q. What company?


A. Without the documentation in front of me, it's one
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of those companies we talked about.


Q. I don't want to waste a lot of time. Just answer my


question "yes" or "no." Isn't it true the operating agreement


authorized them to go into joint ventures with other companies?


All they had to do was make a memorandum of it, according to


the agreement, and document it?


A. I don't think so.


Q. Okay. "No" is your answer?


A. Correct.


Q. Okay. The next count, 210 bucks to DOPL, license


application. That was a theft for what reason?


A. Same reason.


Q. Okay.


A. It was for a different company, different purpose.


Q. Then we go to Check No. 1028. I think it's for


1,500 --


A. Forty dollars.


Q. -- 40 dollars?


A. Correct.


Q. Granite Builders. This one doesn't have any


designation of what it's for in the memo.


A. No, it does not.


Q. Did you -- what facts did you discover that led you


to believe this was a theft?


A. Well, it is the totality of everything. But it had
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nothing to do with the entitlement process.


Q. What did it have to do with?


A. The --


Q. That's kind of a conclusion. What --


A. The agreement, the agreement was to...


Q. When you say "the agreement" you're referring now to


the 23-page document?


A. I'm referring to the overall agreement. There is


more than just the contractual agreement --


Q. Where --


A. -- between these people.


Q. What -- there was more than the written agreement?


A. Sure. I'm sure everyone has said that to this


point.


Q. That add -- that added to or varied the terms of the


written agreement?


A. There had been verbal conversations about what the


deal was.


Q. Do they add to or vary the terms of the written


agreement?


A. Well, the written agreement doesn't allow an open


checkbook.


Q. I, I don't know what that phrase "open checkbook"


means. But --


A. It didn't allow the defendants to write checks as
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they saw fit.


Q. Your -- well, that's your opinion. The jury's going


to get to decide that.


A. Correct.


Q. My question is exactly is, what was this spent for


that you believe constituted a theft?


A. We'd have to look at the Granite Builders bank


account.


Q. You can't do that right now?


A. Well, of course not.


Q. Okay. I thought --


A. I mean, the --


Q. (Inaudible.)


A. Our expert witness will go over that.


Q. Geosystems, Count 12, 1029.


A. Yes.


Q. GMT, Inc., landscaping?


A. Correct. GWT, Inc.


Q. You -- I won't argue with you. What was it for?


A. It was for landscape work that was done. He


couldn't remember if it was Granite Square or Hidden Acres.


Q. Do you have any evidence that Granite Square got one


stinking nickel of this money?


A. Excuse me?


Q. Do you have any evidence that Granite Square got one
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penny of this money?


A. Well, he, he couldn't remember what project it was.


But he gave me the invoice to back that up.


Q. My question is, what evidence, if any, do you have


that Granite Square received one dollar from anybody related to


Tivoli?


A. I, I don't think Granite Square did. I think --


Q. Okay. So we agree.


A. -- this work was done at Hidden Acres.


Q. We agree. We'll move on.


A. Because I reviewed Granite Square's documents as


well.


Q. The -- and I hate to break the train of thought.


Anderson testified that no money went to that 1st Homeland


company. Would you agree with that?


A. Excuse me? No money went to Homeland?


Q. Yeah, 1st Homeland?


A. The only thing I saw was for the DOPL application.


Q. Let's look at 16. And I misspoke on the last one.


It was 15, so this is 16. Do you know who Dustin Diderickson


is?


A. That would be Jim's son.


Q. And what does it say?


A. Fuel expense.


Q. Do you know who Canro was?
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A. Vladimir.


Q. You've already indicated he had a car?


A. I didn't see him drive one. But I'm sure that --


Q. Heard Anderson say that?


A. I'm sure he had one.


Q. Do you know how Canro paid for the gasoline?


A. No, I do not.


Q. Okay. Why do you think this wasn't -- gasoline


wasn't spent for Tivoli?


A. Because it wasn't towards the entitlement process.


Q. Driving --


A. It wasn't agreed upon.


Q. Driving around, doing all this stuff, isn't part of


the entitlement process for Canro?


A. Well, I don't know what this $500 of gas went to.


Q. So you just charged it anyway?


A. No.


Q. Check num --


A. I didn't, I didn't charge anything, by the way.


Q. Some attorney charged it? Attorneys always get


blamed.


A. Correct.


Q. -- 1034, Four Winds. It says it's for a


management -- February management fee.


A. Correct.
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Q. Did you find that it wasn't for a management fee, or


just the management fee was unauthorized?


A. It was an unauthorized check, and. Follow the


money, once again.


Q. It wasn't for a trip to Las Vegas and?


A. I would hope not.


Q. But you have no evidence that it wasn't just for a


management fee?


A. Well, of course not.


Q. Like it says? You just take the position they


weren't entitled to a management fee, right?


A. I just had to follow the money.


Q. Okay. Let's go to Jim Diderickson. Five -- 1035,


$5,150. Did you ever see an invoice from Diderickson to --


A. I think I already said "no."


Q. Huh?


A. I already said "no."


Q. No, on this $5,100 (inaudible.)


A. I've never seen an invoice for Diderickson.


Q. Okay.


A. Unless it was in your office. After the charges


were filed.


Q. I'm not going to turn myself into a witness.


A. I'm just saying.


Q. Number 18 -- or No. 18, the one we were just talking
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about, did you ever see the first post-acquisition meeting of


the members and managers of Tivoli Properties, LLC?


A. If you're talking about this November 29th meeting,


I questioned the document. But sure.


Q. What else happened on the 29th that jumps right out


at you that we just talked about?


A. You'd probably have to ask the people in attendance.


Q. No, that you just testify -- we just talked about a


10/29 event. Do you recall what it was?


A. Well, this says that it was a meeting of the


managers and members.


Q. I'm sorry, November 29th.


A. Yeah, November 29th.


Q. We just -- didn't we just talk about another event


on November 29th?


A. You'd have to refresh my memory.


Q. I will in just a minute.


A. Okay.


Q. We'll just continue on. Number 19. Wasatch --


A. Trailers.


Q. -- Trailers?


A. Four thousand fifteen fifty-two.


Q. That was for a trailer. We're not talking about a


semi, we're talking about a (inaudible)?


A. No. It was an enclosed trailer.
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Q. And that was paid back, wasn't it?


A. Later.


Q. Later, after (inaudible), it was paid back. Didn't


the agreement provide that if that were the case -- and I'm not


saying that that limited my clients -- but if it was between


members and more than $500, and the member spent more than


$500, it says you've got to pay it back?


A. Well, it also said that everyone would have to agree


to purchase that trailer.


Q. Yeah, if that applies to the manager for $500.


A. In, in --


Q. So that was for a trailer that ultimately went back


that they got paid back for, right?


A. And the trailer wasn't purchased for Tivoli


Properties.


Q. What evidence do you have of that?


A. It was purchased for a different company. The


receipt for the trailer.


Q. Was Tivoli getting any discounts at the trailer


places? Did it have a (inaudible) wholesale tax I --


A. Tiv --


Q. -- tax ID number?


A. Tivoli didn't purchase the trailer.


Q. That's what I'm saying. I'm asking, did Tivoli have


a sales tax ID number that exempted it from sales tax?
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A. I would have no idea.


Q. Okay. Four Winds Development, $6,000. Is that the


same as the four, generic four and six, the reasons behind


that?


A. Are you -- yeah. We would have to follow the money.


Q. Twenty-one. I think it's for --


A. Granite Builders.


Q. -- (inaudible.)


A. Five thousand dollars.


Q. Is it 5,000?


A. Correct.


Q. Why was this a theft?


A. This is an unauthorized transaction.


Q. Was it consulting fees for the -- what evidence do


you have that it was not consulting fees for the --


A. Well, I, I think --


Q. -- entitlement?


A. I think we've beat a dead horse where everyone


should have agreed to release those funds.


Q. Well, I know, but our opinions don't count. It's


what the jury believes the contract said. What evidence do you


have that it wasn't for consulting fees to accomplish the


entitlement?


A. Well, I was never provided any by the defendants.


Q. Okay. You didn't see Invoice No. 5455, dated
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3/27/08?


A. It just says "supervision consulting fees"? I


couldn't tell you when this document was created.


Q. Okay. You saw that?


A. No. May -- maybe in your office. But it was


just -- I don't know what the -- when this was created.


Q. G -- the next check, 22, 1098?


A. To GWT, Inc.


Q. Thank you.


A. Again, that was Travis Teuller.


Q. And what does it say on the bottom?


A. "Advance dier."


Q. "D" what?


A. D-i-e-r, I believe. I have no idea what that means.


Q. That could have been -- do you know whether or not


that was a Lot 16 payment?


A. No, but this doesn't match the invoice that I


received.


Q. What invoice did you receive?


A. From GWT, Inc. From Travis Teuller.


Q. Do you have that invoice?


A. Correct.


Q. Right there that you're looking at?


A. No.


Q. Oh, okay.
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A. But it's in the information we had access to.


Q. And it was -- what did that invoice say?


A. We'd have to look at the invoice.


Q. And it was for $4,000?


A. No, I believe it was for 7,000 and change. But --


Q. I'm talking about the --


A. -- there are two --


Q. -- $4,000 check.


A. There are two checks. This was an advance. You add


that other check to that invoice, it covers the invoice. And


this is not the invoice I received from Travis Teuller. Travis


Teuller is the owner --


Q. Did you --


A. -- of GWT.


Q. Did you ask?


A. Did I ask Travis what, what he did to earn that


money? Yes, I did.


Q. GWT, Travis is GWT or not GWT?


A. I would -- I -- yes.


Q. Yes?


A. I'm going to say Travis Teuller is GWT.


Q. Okay, if you say that. And you don't have an


invoice from Travis Teuller?


A. No, I do have an invoice.


Q. For $4,000? If you look at page --
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A. Again --


Q. -- zero --


A. -- this says an advance.


Q. Look at 213.


A. This says an advance.


Q. Okay.


A. Travis Teuller, in going over the invoice, said it


was an advance for the work he was doing on Hidden Acres.


Q. Look at --


A. He then received another check to cover the rest of


that invoice.


Q. Let, let's look at 0213.


A. Zero two one three. Okay.


Q. What is that?


A. This is not the invoice I received from Travis


Teuller.


Q. I don't care what you -- it isn't? What is it?


A. It's an invoice.


Q. From who?


A. From GWT.


Q. For how many dollars?


A. Four thousand.


Q. For what?


A. Haul excess dirt and debris from Lot 16.


Q. Is that the same amount that the check for 1098 was
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for?


A. Yes --


Q. All right.


A. -- but it doesn't match what Travis Teuller told me


the money was for.


Q. Well, that's hearsay and I (inaudible.)


A. And the invoice I received.


MR. DIUMENTI: What Travis Teuller told you and you


say to us doesn't matter. It's hearsay and I ask that it be


stricken, your Honor.


THE COURT: How is that hearsay?


MR. DIUMENTI: What a third party, out-of-court


(inaudible) said to prove the truth of the matter asserted?


THE COURT: I thought he was referring to documents


(inaudible.)


MR. DIUMENTI: No. I just...


THE WITNESS: The --


MR. DIUMENTI: He says that Travis Teuller told him


something that contradicted what the document said.


THE WITNESS: Well, this isn't the invoice I


received for that check.


THE COURT: That's what I thought he was saying. So


if anything was said about Travis Teuller's statements, that


should be (inaudible.)


THE WITNESS: I apologize.
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THE COURT: (Inaudible.)


MR. DIUMENTI: It's the heat of the (inaudible.)


THE WITNESS: No problem.


Q. (By Mr. Diumenti) Four -- let's see. Were we on


ten nine -- 1049; is that what we were talking about? Or ten


forty...


A. I believe we're on 1049.


Q. That isn't Travis Teuller, is it?


A. No, sir. Four Winds.


Q. Okay.


A. Six thousand dollars.


Q. And this just says April 20, oh -- 2008, $6,000?


A. Correct.


Q. There were other $6,000 checks?


A. Yes.


Q. And your opinion of why it was a theft is --


A. Because --


Q. -- the same on this one that it was on the others;


to save time?


A. Yeah. There was no agreement paid to pay any --


Q. Okay.


A. -- management fees.


Q. Century 21 Elite.


A. Uh-huh.


Q. What do you know about that?
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A. Well, in talking to the real estate agent it was, it


was a down payment for earnest money that actually Jim and


Allan backed out of.


Q. And, and the money came back?


A. Eventually.


Q. Well, it came back into the Tivoli account; the same


account from which it was written?


A. Correct.


Q. And you've heard the testimony that concerns the


Uintah property? (Inaudible) some people said Roosevelt --


A. Right.


Q. -- some people said Vernal (inaudible.)


A. Uh-huh.


Q. You've been here when that testimony (inaudible)?


A. Yeah. I actually went to Roosevelt.


Q. Okay. And it was Uintah Shadows Roosevelt money,


right?


A. Right.


Q. So the crime in this was is you think -- you


interpret the agreement to mean that they couldn't write a


check for another project, even though they put the money back


in. Is that why you think it's a theft?


A. I didn't think one way or the other. I presented


the information.


Q. Blamed it on the attorney again, didn't you?
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Number 6, 1055?


A. Correct.


Q. That's Count 25?


A. Uh-huh. Again, follow the money. And there was


no --


Q. That's --


A. -- authorization to write that check.


Q. -- another $6,000 check?


A. Correct.


Q. And then we go to Check No. 1062, Exhibit 26?


A. Yes. Correct. The, the interesting part about Four


Winds and Construction Advisors, those two checks? The


majority, nine to ten thousand of it, went into one account,


which was not related to Tivoli Properties.


Q. Uh-huh. Do you have any --


A. So both, both monies went into the same account.


Q. Do you have any understanding what Construction


Advisors' function was in life?


A. From the looks of the bank account?


Q. No, I -- from, from your investigation, going out


and looking at efforts and -- what did Construction Advisors


do?


A. I have no idea. I can tell you what I think based


on the bank account.


Q. I don't care what you think. Let me (inaudible)
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this question. Was it not the company that rented all of the


machines for faxing, for making plats, for paying for the


computer links, for paying for the rent for the offices of


everybody, for paying for all of the employees for everybody.


Isn't that what Construction Advisors was?


A. Again, none of that was agreed upon initially on the


front end of this deal.


Q. I won't debate what the contract means with you, so.


But you did hear -- was that your understanding of what


Construction Advisors did?


A. I didn't really have an understanding of what


Construction Advisors did.


Q. And the next check, 1027, is another check to


Construction Advisors?


A. Correct. Construction Advisors was receiving a lot


of this money.


Q. Well, why -- let me ask you this. We talked about


the first post-acquisition minutes of managers of Tivoli --


A. Uh-huh.


Q. -- and you said you don't really believe that


meeting ever happened.


A. No, I didn't say that.


Q. On what basis do you believe that?


A. I said -- I didn't say that I don't believe the


meeting happened.
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Q. Oh, okay.


A. I said I question the authenticity of this document.


Q. Well, do you have another document?


A. I would love a digital copy of this one.


Q. Okay. Do you have another document that says


some -- something different?


A. No, but all the other minutes were provided to all


the different members. Several people got up and talked about


they didn't recognize this document. Never seen this document.


Q. Were you aware that that -- who that doc -- created


that document?


A. I believe it's Heidi.


Q. Yeah. And are you aware why Bobbie didn't create


it?


A. No.


Q. Okay.


A. It says she was there.


Q. Well --


A. Right?


Q. You made no inquiry of Bobbie as to whether she made


minutes?


A. Bobbie told everyone she made minutes.


Q. Did she give them to you?


A. It's part of -- yeah, there's a bunch of


documentation --
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Q. No, no, no, no. We don't -- I don't want any more


difficulties. Do you have minutes that Bobbie Posey created


for the November 29th --


A. I couldn't tell you with specificity.


Q. Okay. So you don't know is your testimony?


A. I have a bunch of minutes over there.


Q. But you don't know if it's Bobbie Posey's minutes


for November 29th?


A. This isn't Bobbie's minutes.


Q. I understand that.


A. Okay.


Q. Do you have minutes that you claim Bobbie Posey


wrote the same minutes?


A. I might. I have no idea. At this point where I'm


sitting.


Q. You can't show them to the jury now, though, right?


A. Not this very second.


Q. Construction Advisors is the last count for -- can


you resay the number?


A. Nine hundred eighty-three eighty-one. This cleared


the account.


Q. Okay. So that's another similar check to the one


just before; is that right?


A. Correct.


Q. Do you have -- you -- did you review the -- I don't
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know what word you used. Question exhibit, questionable


minutes of November 29th of '07. Did you review those?


A. Yes.


Q. (Inaudible) there?


A. Yes.


Q. Doesn't that meeting minutes explain what that check


was for?


A. I believe that, that meeting and those minutes is an


attempt to exonerate your clients of anything.


Q. Okay. You know, not -- that wasn't my question. My


question was, doesn't that minute explain what that check was


for?


A. Well, I have an objection with everything.


MR. TAYLOR: Objection, your Honor. May we


approach?


THE COURT: Wait a minute. There's an objection.


Uh-huh.


(Start private bench conference.)


MR. TAYLOR: Does your Honor have a copy of that


document?


THE COURT: The minutes he's talking about right


now?


MR. TAYLOR: The one that he's referring to right


now. Okay?


THE COURT: So it's --
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MR. DIUMENTI: It's in the -- your book, Judge.


THE COURT: Which -- what's it marked?


MR. THOMPSON: It's in every single check.


THE COURT: Yeah.


MR. DIUMENTI: Yeah. It's in there five times, or


six times.


THE COURT: Well, what exhibit number is it, though?


MR. DIUMENTI: Twenty -- it's in multiple


(inaudible.)


MR. THOMPSON: It's in multiple exhibits.


THE COURT: What number --


MR. DIUMENTI: Twenty-eight look at.


THE COURT: Twenty-eight. Okay, you took 1 through


28 from me.


MR. THOMPSON: Okay.


(Inaudible) borrow this one? Thank you.


MR. DIUMENTI: That was the one you gave -- that


Nate was looking at.


MR. TAYLOR: Your Honor, this, this document is --


purport -- purports to be the minutes of a meeting that took


place on November 29th, 2007. If you look at the -- somewhere


in the document it says that these minutes were compiled by


Heidi Prince. That she's the one who took the minutes.


THE COURT: Uh-huh.


MR. TAYLOR: They can get this document -- well,
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even if she were here they couldn't get this document in


because it's basically hearsay. It's hearsay of what all these


people discussed at this meeting. So they're asking him to


comment on a document. It's outright hearsay. Not only that,


but it's self-serving hearsay.


THE COURT: I think he has already commented that he


thinks it's not --


MR. DIUMENTI: I haven't offered the document. I


don't know what Counsel's...


THE COURT: Okay. Why don't we just -- are we done


with the questions on this document?


MR. DIUMENTI: Uh-huh.


THE COURT: All right. Let's just move on then.


(End private bench conference.)


MR. DIUMENTI: Oh, can we get that back to him


(inaudible)?


THE COURT: Yeah.


SPEAKER UNKNOWN: Yeah. Thank you.


THE WITNESS: Is this mine? Is this mine?


THE COURT: Well, it's yours for now.


THE WITNESS: Just make sure you have one?


THE COURT: I don't know. I don't have one, but


that's okay.


THE WITNESS: Here's Book 1. Is that Book 1 up


there?
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THE COURT: No.


THE WITNESS: Okay.


THE COURT: I don't have Book 1.


THE WITNESS: We'll figure it out, right?


THE COURT: I've got two (inaudible.)


Q. (By Mr. Diumenti) I just have one other question --


A. Uh-huh.


Q. -- Mr. Mutter. What was the day that the money that


came out of the hard-money loan was deposited?


A. Are you talking about Bobbie and Kerry's money?


Q. No. I'm talking about Tiv -- I'm talking about


Equity Partners' 300 and something --


A. Three hundred ninety-two thousand plus?


Q. Whatever the settlement agreement was.


A. Can we look at the HUD statement?


Q. Sure. I think it might --


A. That would be great.


Q. I think it might be in your book.


THE COURT: Oh, you need -- no, I think that's this


(inaudible.) Isn't that his?


MR. DIUMENTI: Here it is, Judge. Thank you.


THE COURT: That's number twenty --


MR. DIUMENTI: That's the HUD statement.


THE COURT: -- something.


THE WITNESS: Correct.
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Q. (By Mr. Diumenti) My question is -- I'll


(inaudible.) I don't think you really might have not heard it.


What day was that money deposited in Tivoli's account?


A. The same day it was written to Bobbie and Kerry.


Q. It wasn't written to Bobbie and Kerry. What


evidence --


A. Well --


Q. -- do you have it was written to Bobbie and Kerry?


A. Because it says "Cash to seller: Three hundred and


ninety-two thousand" --


Q. (Inaudible.)


A. -- "four hundred ninety-one dollars twenty-three


cents."


Q. Have you ever seen a check --


A. The seller is Bobbie and Kerry Posey.


Q. Have you ever seen a check to Bobbie and Kerry


Posey?


A. No.


Q. Were you --


A. That doesn't mean it didn't exist.


Q. Were you present when I asked both of them if they


ever endorsed such a check, and they said they didn't remember.


Were you present then?


A. I'm going off of the paper. You like to go off


paper. This says: "Cash to seller: Three hundred ninety-two
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thousand" --


Q. And you --


A. -- "four hundred ninety-one dollars" --


Q. Have you ever seen the check?


A. -- "twenty-three cents." The name of the seller is


Kerry Roger Posey and Bobbie Marie Posey. To me, that covers


the 350,000 that they were supposed to come in with.


Q. I won't disagree with you. My -- doesn't answer my


question.


A. You don't disagree that they came with 350,000?


Q. I won't argue with you about what contracts say,


sir. They say what they say. Do you see the check that went


to the Poseys, that you claim it went to the Poseys, is my


question. Simple.


A. I didn't even see the check to open the account.


Q. So your answer is "no"?


A. Well, of course not.


Q. Okay. But you investigated every bank record and


subpoenaed them. What date did you find that that money went


into Tivoli?


A. Uh, let's see.


Q. And I'll give you a hint. Look at November 29th,


the same date as the first post-acquisition minutes that you've


been talking about.


A. The deposit was made 11/26. It was a wire from
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Premier Title Insurance Agency.


Q. Where do you see the deposit; is that the deposit --


the bank statement?


A. Yeah, it's right there.


Q. No, the bank statement.


A. That's the bank statement. Three hundred -- it says


$391,941.40.


MR. DIUMENTI: Can I have just a minute, Judge? I


can't read it.


THE COURT: Uh-huh. You may.


(Pause.)


THE COURT: (Inaudible.)


THE WITNESS: What's that?


THE COURT: It's pretty tiny print.


THE WITNESS: Yes, ma'am. It's good print though.


THE COURT: It's good print?


MR. DIUMENTI: Well, now that I think I see.


THE COURT: Uh-huh.


Q. (By Mr. Diumenti) Am I right that there was a


$62,000 deposit that went in the 15th?


A. Correct. That was paid back.


Q. Do you know if it was paid back?


A. Uh-huh. Right here.


Q. Was there authority to do that in the agreement?


A. I believe everyone said that they were okay with
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that purchase --


Q. Do you have minutes that say --


A. -- or that, that transaction.


Q. Do you have minutes, have you reviewed minutes that


said everybody was okay with that?


A. Well, the people that I've spoken to --


Q. (Inaudible.)


A. -- didn't seem to have a problem with that.


Q. What was it?


A. It was up-front interest, as it was explained to me.


Q. Who explained that to you?


A. I'm, you know, I'm not sure.


Q. (Inaudible.)


A. It could have been, it could have been Jim and


Allan.


Q. Can you look in your notes to see if you can refresh


your memory as to who told you that was up-front interest?


A. Like I said, it could have been Jim and Allan. It


could have been anyone. It, it was what it was. It was


up-front interest.


Q. How do you know that?


A. Because that's what I was told.


Q. We're going in circles. Can you look in your notes,


yes or no, and tell me who told you that?


A. Not at this moment.
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Q. Okay.


MR. DIUMENTI: I don't have any other questions,


your Honor.


THE COURT: Okay. Mr. Thompson?


MR. THOMPSON: First of all, your Honor, I'd just


like to make a record -- pardon me just a moment.


(Pause.)


MR. THOMPSON: I went to the Attorney General's


Office and received the State's production. And I just want to


be clear that the, the State has been very forthcoming and


they've made all the documents available to us.


THE COURT: Uh-huh.


MR. THOMPSON: But my understanding when I went


there was that we had received everything, including the


transcription of the recorded conversations that Mr. Mutter had


with our clients.


He said that, that recordings were available, and I


understood that to mean it was recordings of those


conversations. I was not aware that there were recordings that


existed in other interviews that had taken place.


THE COURT: There are?


THE WITNESS: Oh, yes. And they're fully available.


They're all -- I put them on disks. I labelled them with the


last name of who I interviewed. And provided that along with


everything else that I had.
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MR. THOMPSON: I'm, I'm -- I want to be clear that


I'm, I'm saying that I --


THE COURT: (Inaudible.)


MR. THOMPSON: I'm not saying --


THE COURT: All right.


MR. THOMPSON: -- that there was anything improper


or anything, but that there's -- apparently there was a


misunderstanding there. Okay.


CROSS-EXAMINATION


BY MR. THOMPSON:


Q. Good afternoon, Mr. Mutter.


A. How's it going?


Q. Good. How long did you meet with my client,


Mr. Bruun?


A. Like I said, total I was in the office hour and a


half, hour and 40 minutes. And I would say --


Q. You can appreciate my question is, how long did you


meet with my client.


A. Right. Roughly half of that. A little bit less


than half, because I met with both.


Q. Have you -- are you -- have you got the transcripts


or --


A. Yes.


Q. -- compared the length of them?


A. Right there. Well, it doesn't, it doesn't say the
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minutes, no.


Q. Well.


A. As far as our conversation.


Q. If I represented to you that my client kept track of


the time and it was 13 minutes?


A. Oh, that would be completely false.


Q. Wow. Can you compare the lengths of the


transcripts? Take a look and see if that's within the realm of


plausibility?


A. I, I made some notes when I was listening to the


interviews, and --


Q. No, I'm asking you to, if you have the transcripts


there, if you can compare the length of the time you spent with


Mr. Diderickson with the time you spent with my client.


A. There's 1, 2...21. So -- and, and some of that was


both. Let me see where I.


Looks like Allan left at about page 3. So roughly


18 pages. And then I started my interview with Allan page 22,


and it goes to page 40. So roughly 18 pages.


Q. Okay. So 18, 18 pages of conversation?


A. Correct.


Q. And you said that when you were leaving you asked


them to provide any documents or whatever. Is that your


testimony?


A. Yeah. When, when -- well, of course. I, I want to
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be able to back them up if, if they said, No, we, we didn't


spend money when we were supposed to.


Q. (Inaudible.)


A. Please give me, give me any information that, that


would say that.


Q. Fair enough. Now, answer me just "yes" or "no."


Did he offer some papers to you during that interview?


A. No. Not, not at first. Jim, Jim emailed me, I


believe the next day. And I want to say maybe I got a couple


papers, but --


Q. Well, my question was, did Allan Bruun offer you


some papers, "yes" or "no," in that interview?


A. Not that I'm aware of.


Q. Thank you.


A. Not that I can say.


Q. You have no recollection?


A. No.


Q. Okay.


A. I do not. But I didn't get any.


Q. Okay. You testified that there were understandings


other than this Tivoli operating agreement. I refer when


you -- we've had a number of discussions about it. Do you have


a copy of it there in front of you, (inaudible) Operating


Agreement LLC?


A. I'm sure somewhere.







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


(November 7, 2013 - State AG vs. Diderickson)


Kelly L. Barber-Wilburn, CSR, RPR


264


Q. All right. You'll certainly find it. It's Exhib --


Defendant's, I believe it's 28 or 29?


THE COURT: And that's Book 2. It's the first


document.


THE WITNESS: Twenty-nine? Got it.


Q. (By Mr. Thompson) Do you have it in front of you?


Okay. Would you turn to Section 12.10? Twelve point one oh?


A. Oh, excuse me. Section 12? Page 12?


Q. Yes, Section, Section 12.10.


A. Section 12.


Q. It's on page 19 of the 20 pages of the original


agreement before the amendment.


A. Okay, Section 12. You said page 19?


Q. Yes. On page 19, Section 12.


A. Twelve point?


Q. Ten.


A. Ten, okay.


Q. Would you read that for us, please?


A. "This agreement embodies the entire


understanding and agreement among the


parties concerning the company and


supersedes any and all prior


negotiations, understandings, or


agreements in regard thereto."


Q. Thank you. You said there was no agreement to pay
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for offices for Four Winds. Wasn't that your testimony?


A. Yes.


Q. Okay. Can you turn to Section 7.1(d) in this


agreement?


A. Seven point one (d)?


Q. Uh-huh.


A. Okay.


Q. Can you read that for us?


A. "The company has retained Four Winds


Development Group as their representative


to obtain all necessary governmental


permits, approvals, and entitlements


which are required to allow the


improvement, development, construction,


and sale of the real estate property.


Such expenses are considered expenses of


the company and shall be paid by Four


Winds and shall be reimbursed by the


company."


Q. Isn't it true that it was expected or contemplated


under this agreement that reimbursement payments would be made


to Four Winds?


A. According maybe to this, but not according to --


Q. Okay.


A. -- what everyone was agreeing it was.
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Q. I appreciate that.


MR. THOMPSON: I have no further questions.


THE COURT: (Inaudible.)


REDIRECT EXAMINATION


BY MR. TAYLOR:


Q. Agent Mutter, did you ever visit any properties in


Davis County?


A. I did.


Q. What properties did you visit?


A. Granite Square and Hidden Acres.


Q. When was this?


A. The day that I interviewed Vladimir and Guy.


Q. What year?


A. 2009.


Q. 2009?


A. It would be the end of 2009 when I -- yeah, because


I started in June of '09. I got the case in September of


'09-ish. And so it was a few weeks after that.


Q. Do you know what those properties were called?


A. Hidden Acres and Granite Square.


Q. Can you describe those properties?


A. Yeah. Hidden Acres, it's a, it's a cul-de-sac. I


don't know how long, but multiple houses. And it runs east and


west. The street itself runs east and west. There's a sign


out front that says "Hidden Acres." I drive by it quite often.
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Granite Square was a, I want to say it was two


5-plex, like, townhomes. I don't know if they're called


townhomes, condos, whatever the word for them. But, you know,


they were attached, five separate dwellings. One on the east


side, one on the west side. They faced each other. So ten,


ten units total.


Q. Were they completed?


A. Granite Square was not. They looked it from the


outside, but about half the, half the units were not fully


complete as far as the inside. It was -- a lot of it was


roughed in, electrical, stuff like that. But no drywall, no


flooring, no, you know, fixtures, cabinets, things of that


nature. Hidden Acres was still being developed at the time.


Q. How did you know to visit those properties?


A. Through my interview with Vladimir and Guy.


Q. And did they accompany you to those sites?


A. They showed me them, yes. At the time I wasn't


familiar with Centerville. I am now.


Q. Did either of the defendants acknowledge to you that


they were involved in those two developments?


A. Yes, as a matter of fact. I mean, Vladimir showed


me the full-on blueprints of Granite Square.


Q. But when you interviewed Jim Diderickson and Allan


Bruun, did they acknowledge to you their involvement with


Hidden Acres and Granite Square?
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A. No.


Q. Okay.


A. Um, no.


Q. Let me ask you to go back to Exhibit No. 3. Do you


have that in front of you?


A. Which exhibit is that?


Q. That's the signature card and --


A. Okay.


Q. -- copies of --


A. For Zions Bank?


Q. Yes. By the way, Mr. Diumenti was asking you if you


had ever seen a check --


A. Uh-huh.


Q. -- to the Poseys. And do you believe that such a


check would exist?


A. Well, what kind of check are we talking about?


Q. For the, for the payment for the --


A. For the --


Q. -- sale (inaudible.)


A. For the property?


Q. Right.


A. No. The 392,000 that, that was owed to them via the


HUD and the closing documents was wired into Zions Bank.


Q. Have you ever own -- have you ever owned property?


A. Have I ever owned property? Well, it's a loose
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term, but yes.


Q. Anyhow, there -- I won't go there. I saw your place


in Logan, so.


A. I appreciate that.


Q. When, when you buy a property -- well, if I sell you


something what do I get?


A. Money.


Q. Okay.


A. Or what do you -- if you sell me something? Yeah,


you get the money I paid to purchase that.


Q. Right. In a basic transaction that's how it


works --


A. Correct.


Q. -- would you say?


A. Correct.


Q. Okay. So the transaction involved in the sale of


the 29 acres from the Poseys to Equity --


A. Equity Partners.


Q. -- Equity Partners.


A. Correct.


Q. Based on your understanding of -- well, based on


your investigation and based on your understanding of real


estate transactions.


A. Uh-huh.


Q. Was this a normal transaction?
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A. No. Not based on, on my experience and


investigations in previous mortgage fraud cases. I, I wouldn't


necessarily on face value say that it was illegal, but it


definitely wasn't your traditional sale.


Q. Would you say that the Poseys had an unfair


advantage in the transaction?


A. Well, yeah. I mean, they, they collateralized their


29 acres. They received -- they should have received their


392,000, because it was owed to them.


Q. Right.


A. And they allowed that to be used to develop Tivoli.


Q. By whom?


A. By Equity Partners.


Q. So was that for the entitlement process?


A. It was for the entitlement process. It was their


money, and it was to be used for the entitlement process.


Q. You've heard testimony about the three-page


amendment?


A. Correct.


Q. Did that three page comport with the provisions in


the first 20 pages regarding capital contributions?


A. Yeah. I don't think it says anything different.


Q. Okay. Now, uh.


A. And, and might I add, they, they, they signed that


on the day of closing.
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Q. Right.


A. And my dealings in prior -- previous investigations


with mortgage fraud a lot of times was, Here, sign here, sign


here, sign here. Let's get this thing closed so we can get


out.


Q. Okay. When you met with the defendants, either of


them, did they say to you that the Poseys did not put up any


money?


A. No. They made no mention of $175,000 from each of


them.


Q. Okay. Did they acknowledge that -- well, let me


rephrase that.


I want to ask you some -- I'll come back to that in


a minute. Or maybe later. The sixty-three hundred -- $63,000


or so --


A. Uh-huh.


Q. -- that was discussed, do you recall that?


A. Correct.


Q. What is your understanding about that amount?


A. That it was the interest.


Q. Now --


A. For, for the loan. For the $750,000 loan.


Q. Do you know why it was paid up front?


A. So the money, money guys can get their money up


front. So they wouldn't have to worry about getting paid their
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interest payments. You'd have to ask the money guys.


Q. Right. Right.


A. I mean, a hard-money loan isn't necessarily a


traditional loan.


Q. I think I heard you, but just to make sure. There


were no concerns about that amount?


A. There were no -- oh, the, the $60,000? Not raised


by Vladimir and Kerry. Not, not that particular check.


Q. Now, let me ask you to turn, it's Exhibit 3, right


in front of you. No. No. Right in front of you.


A. Oh. Okay, sorry.


Q. Turn please to -- there's a check one zero zero,


let's see. One zero zero six.


A. One zero zero six. Guy Anderson. Nope, sorry,


that's 1001.


Q. Right.


A. Jim Diderickson.


Q. Right.


A. Management fee, $2,000.


Q. Now, Mr. Diumenti was asking why you thought this


was a theft. Now, before I go, go down that road, how, how do


things work at the Attorney General's Office? Do you, as an


investigator, file charges?


A. No.


Q. What's the process?
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A. I find out information. I present that information.


And a determination is made whether to file charges or not.


Q. Where do you present that information?


A. In screening, screening meetings.


Q. What's that?


A. A think tank, I guess, for, for lack of a better


term. It's scary when you get a bunch of attorneys in one


room. And unfortunately you have to present this case in front


of a bunch of attorneys. And they get to argue back and forth


about it. It's quite entertaining at times.


Q. Is it? I was going to ask you about Check


No. Ten -- 1006. Do you see that?


A. One zero zero six, correct, $2,000.


Q. What check is, what check is this?


A. One zero zero six.


Q. Right. What -- can you describe it, please?


A. It's a Tivoli Property check dated 12/10, $2,000,


Jim Diderickson, management fee, signed by Allan and Jim.


Q. Okay. I think you told Mr. Diumenti, but -- well,


let me, let me come back to that. Actually the checks that I


want to ask you about more specifically are -- well, let's go


to Check No. 1012?


A. Ten twelve?


Q. Right.


A. Komatsu Equipment?
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Q. Right. What's the amount?


A. Fifty-three hundred dollars. Down payment. And


it's the two different, probably the model numbers for the, for


the minutes.


Q. Okay.


A. For Geo -- excuse me, Geosystems. Signed by Allan


and Jim.


Q. There was something that you said when Mr. Diumenti


who was questioning you --


A. Uh-huh.


Q. -- about the invoices.


A. Correct.


Q. Whose -- what company was on the invoice?


A. Geosystems.


Q. So meaning Geosystems bought this equipment?


A. Correct.


Q. Okay. So is -- are you saying that as far as the


seller of the equipment was concerned, Geosystems bought it


back?


A. Correct. And if my memory serves me right, either


Allan or Jim's name is on it as well.


Q. Okay. And --


A. But both Allan and Jim signed this check personally.


Q. Did you see other invoices where a different


company's name was on the invoice?
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A. With the Wasatch Trailers?


Q. Okay.


A. Correct.


Q. The checks that I really want to talk about are the


checks made out to Four Winds.


A. Okay.


Q. Now, you testified, you actually pointed out


Mr. Curtis, who's here in the courtroom. And he'll be talking


about that?


A. Correct. Follow the money?


Q. Right?


A. Uh-huh.


Q. When you say "follow the money," what do you mean?


A. Watch the money go from one account to the next.


Q. And into another?


A. Uh-huh. Potentially.


Q. And --


A. I've seen as many as one transaction here move three


different times, at least, to different accounts.


Q. Did you also see any empty bank accounts?


A. Yes.


Q. How many?


A. Multiple.


Q. Okay.


A. And the, and the timing of the transactions of these
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checks are very coincidental in timing to the balance of the


bank accounts from the other companies.


Q. Okay. Did the defendants tell you that?


A. No. They, they said that the money was to be used


for entitlement. And they didn't use the money for anything


else, except for the entitlement process. Nothing towards


their other projects. Nothing for their own gain. And I asked


them several times, I gave them several opportunities to tell


me anything different than that.


Q. Again I think you said this, but did you tell them


that they had -- that you had already looked at the bank


records?


A. No way.


Q. Okay. Not only looked at bank records, but done a


review?


A. I studied them pretty hard.


Q. Okay. And I hate to keep on saying this, but just


to be clear. Did they say anything to you about their other


companies being low on funds, or having negative balances, or


empty bank accounts?


A. Not at all. And, and as a matter of fact, I got


affirmations that if, if they were going to purchase, let's


say, a tractor -- and it was actually brought up in the


interview -- that everyone had to agree upon that purchase.


Q. Okay. Did you hear Mr. Posey and -- well, you did
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hear Mr. Posey and Ms. Posey testify?


A. Correct.


Q. Did you hear testimony regarding the $500 limit?


A. Uh-huh.


Q. Do you have any reaction to that?


A. To me, if, if it's an unauthorized transaction it


doesn't mean -- it doesn't matter whether it's $500, or more,


or less. If it didn't go towards the entitlement process --


the money belonged to the Poseys. If they didn't agree to it,


then their money was taken from them.


Q. Is that why the DOPL checks are on here?


A. Correct.


Q. And checks that are under 500?


A. Correct.


MR. TAYLOR: Just a moment please, your Honor?


THE COURT: Uh-huh.


(Pause.)


Q. (By Mr. Taylor) Did you recall if the defendants


said anything to you regarding seeking a loan extension?


A. Do I recall?


Q. Do, do you recall if either of the defendants, when


you interviewed them --


A. No. They did not talk about that.


Q. About seeking a loan extension?


A. I would have to review, but I don't recall that at
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all.


Q. Okay.


A. And I went through it today. I listened to them


yesterday.


Q. Okay. And -- I hate to keep on going back to


things, but the -- when you say "follow the money," and you


look at the money going into one bank account and into another


bank account --


A. Uh-huh.


Q. -- are you also looking at how that money is spent?


A. I mean, as best as you can.


Q. Okay.


A. I mean, there, there comes a point where you don't


know what that money was spent, spent on, but you see the, the


final transaction being a payroll check to somebody. You know,


checks to painters, checks to drywallers, checks to plumbers,


checks to other contractors. And there was no construction


whatsoever going on at this time at Tivoli, but there's plenty


of construction going on up at Hidden Acres.


Q. I see. And is it your understanding that Mr. Curtis


will talk about that some more later?


A. I, I believe so.


Q. Okay.


MR. TAYLOR: Again, your Honor, just one moment,


please.
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(Pause.)


MR. TAYLOR: No further questions.


THE COURT: All right. Recross? (Inaudible.)


SPEAKER UNKNOWN: Do you want?


THE COURT: He needs water.


THE WITNESS: Please. Thank you very much.


RECROSS-EXAMINATION


BY MR. DIUMENTI:


Q. I keep beating this horse --


A. Sure.


Q. -- today, but turn to page -- turn to the Tivoli


operating agreement. It should be in the volume right here.


A. Right. Thank you.


Q. And I want you to turn to page -- does yours say 12


of 20 down at the bottom?


A. Thirteen of 20. Do you want 12 of 20?


Q. No, no, no, no. I, I don't know why we have


different -- I want you to look at --


A. I got the Bates stamp number.


Q. -- 5.4.


A. Okay.


Q. Five point four, Roman Numeral (ix), I think. It's


a page over.


A. Page 10?


Q. Yeah.
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THE COURT: He's got your copy (inaudible.)


THE WITNESS: Do I have his copy?


THE COURT: Well, don't you? That -- in that


notebook --


MR. DIUMENTI: I think, I think --


THE WITNESS: I have no idea whose copy I have.


MR. DIUMENTI: I think he's got it.


THE COURT: Yeah. Defendants prepared that


notebook, so you've got the same --


MR. DIUMENTI: Yeah, we got the same one.


THE WITNESS: Yes.


Q. (By Mr. Diumenti) That's the paragraph I want you


to look at, but let me ask (inaudible) so we're absolutely


clear. You claim that if somebody bought something for more


than $500, if he didn't have the writing in advance of all the


members before he wrote the check, he stole the money?


A. Well, I didn't necessarily claim that. But that


would seem to be the, the agreement.


Q. No. Read the agreement.


A. I understand --


Q. Read --


A. -- what the agreement says.


Q. What does it say?


A. But if you go back to the interview I had with


Jim --
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Q. What does the agreement say?


A. -- he agreed to the same thing. He --


Q. Read what the agreement says. Just read 9.


A. Okay.


Q. The whole thing.


A. "By order or contract for any article


exceeding the value of $500 without the


previous consent in writing of all the


other members. And in case he or she


does so, the other members shall have the


option to take the goods or articles so


bought, ordered, or contracted for on


behalf of the company. Or to leave the


same for the separate use of the member


so buying, ordering, or contracting, to


be paid for out of his own -- out of his


or her own money."


Q. Isn't that exactly what happened on the trailer?


A. Um.


Q. Isn't that exactly what happened on the trailer?


A. You, you would have to talk to your --


Q. You know the facts --


A. -- clients on that.


Q. -- and you've read the agreement. Did they, did


they not take it back? The members said, We don't want it?
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A. There is money --


Q. There was no --


A. -- put, put back into Zions Bank from one of the


suspect accounts, which thousands of dollars went to.


Q. You can make it as difficult as you want. The


agreement says if you buy something -- and I'm not conceding --


A. Okay.


Q. -- that that applies to this. If you buy something


for more than 500 and the members don't want it, you have to


buy it. You -- they have that option, it says. Doesn't it?


A. Sure.


Q. Doesn't say you committed a theft. It says --


A. You --


Q. -- you have the option to take the goods or articles


bought, ordered, or contracted for on behalf of the company, or


leave them -- leave the same for the, the person that bought it


to pay for?


A. When was the trailer purchased, and when was the


trailer reimbursed?


Q. Long after this agreement was signed.


A. But when was the trailer purchased, when was it --


Q. I can't tell you that. But --


A. I can tell you that. You want me to --


Q. I don't think it's material or relevant. It was


paid back.
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A. Well, you're -- that's what you were just trying to


talk to me about.


Q. Yeah. I know it was paid back.


A. The trailer was purchased, if I can find it.


Q. Here, I'll help you on that.


A. Trailer was purchased... Where's the date on this


bad boy?


Q. Do you know what count it is?


A. February 15th of 2008.


And it was repaid May 23rd, 2008.


Q. And your point is?


A. Well, things were unravelling at this point in time.


I would --


Q. What --


A. I would rush to pay it back as well.


Q. They, they --


A. If I was being accused of taking money.


Q. The thing was purchased with a Tivoli check,


pursuant to -- and I, again, I'm not telling the jury that I


think that even applies. But if it did, for dealing with


you --


A. And it came from the Construction Advisors account.


Q. They bought the trailer, and they paid it back


within 60 days?


A. March, April, about 90 days.
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Q. And when were they told that they didn't want the


trailer?


A. I have no idea (inaudible.)


Q. So you don't know how long -- that's what my point


is. You don't know how long after --


A. The money came from the Construction Advisors


account.


Q. Did it?


A. Thousands of dollars were funneled --


Q. If you'll let, if you'll let me finish my question.


A. -- into that same Construction Advisors account.


You're asking me about specific checks and specific charges.


And you want to know what kind of evidence that we believe we


have or we know to have.


Q. No, I don't know (inaudible) you know.


A. And I'm trying to tell you.


Q. I want you to tell me if, in fact, the trailer


(inaudible) --


A. Yes, at one point in time it was reimbursed.


Q. (Inaudible.)


A. But, but know this. I brought that same point up in


the screening meeting.


Q. What question were you -- did -- were you answering?


Will you state the question of mine that you just answered?


A. You're confusing me right now.
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Q. Well, if you'd listen to my question. I got two


words out before you started talking.


A. I'm just trying to go over the checks and charges


you've been asking me about the whole time.


Q. I know what you're trying to do.


THE COURT: All right, let's go on with questions.


Q. (By Mr. Diumenti) The scenar --


MR. DIUMENTI: Sorry for arguing, Judge.


THE COURT: (Inaudible.)


Q. (By Mr. Diumenti) They purchased a trailer.


Someone griped that they didn't want it --


A. Uh-huh.


Q. -- and the company got paid back. Correct?


A. I think it was paid back after things were


unravelling. But I'm, I'm telling you, I brought the same


point up.


Q. (Inaudible.)


A. I said it was paid back --


Q. Let me ask the question again.


A. -- to the screening meeting.


Q. How long after demand was made, or they were told


that that -- the trailer wasn't wanted before it was paid back?


A. Well, I don't think that they ever knew it was


purchased.


Q. Okay. Well, obviously we're not getting anywhere on
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that question.


What date did the Poseys sign the checking account


that they had a right to take all the money out at any time or


look at at any time?


A. They were added on the 29th of November, 2007.


Q. Remember I asked you that I'd make relevant my


inquiry about the meeting of November 29th?


A. I never disagreed that a meeting took place.


Q. Uh-huh. Do you know where those bank cards were


signed?


A. I would --


Q. Don't guess. If you know, tell me. If you don't


know --


A. Well --


Q. -- tell the jury you don't know.


A. Based on my experience with banks --


Q. No.


A. -- you've got to go do it at the bank.


Q. Do you know where those cards were signed; "yes" or


"no," sir?


A. No.


Q. Thank you.


MR. DIUMENTI: I can't see anything, so I'm going to


have my last recross.


***







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


(November 7, 2013 - State AG vs. Diderickson)


Kelly L. Barber-Wilburn, CSR, RPR


287


RECROSS-EXAMINATION


BY MR. THOMPSON:


Q. Mr. Mutter, in your testimony on redirect you


testified that my client, for example, and I presume also


Mr. Diderickson --


A. Sure.


Q. -- did not acknowledge participation in Hidden


Acres.


A. Not that I'm aware of.


Q. Did they ever deny participation in Hidden Acres?


A. Well, no. I didn't ask them about it.


Q. Thank you. You said that the property was


collateralized?


A. Uh-huh.


Q. That was your testimony on redirect. They didn't


sell it to Equity Partners?


A. Yeah. They sold it and they received --


Q. (Inaudible.)


A. -- 392,000 for it.


Q. They sold it to Equity Partners?


A. Uh-huh.


Q. All right. So the Poseys did not collateralize that


property, did they? They sold it.


A. Well, they --


Q. Is that not correct?
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A. They were in agreement to have that be the security


for the $750,000.


Q. No, that's not my question. Did they or did they


not sell the property to Equity Partners?


A. Yes, they, they sold it as per this HUD.


Q. Yes, they sold the property to Equity Partners. Who


took out the loan?


A. Signed by Jim, Allan, and Guy.


Q. Yeah. It was Equity Partners, was it not?


A. Yeah, but it was secured by the property --


Q. It was.


A. -- that belonged to the Poseys.


Q. It was. And when they took out that loan, they


owned the property; is that not correct? It was all that --


the transaction. They bought the property, and then


immediately used it as collateral for a loan?


A. But it was part of the 392,000 that was theirs that


was taken.


Q. Well, that's not my question, again. Was it, was it


not the fact that they purchased the property from the


Poseys --


A. I --


Q. -- and then they used that property as collateral


for the loan; "yes" or "no"?


A. Oh. Well, of course. The property was used --







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


(November 7, 2013 - State AG vs. Diderickson)


Kelly L. Barber-Wilburn, CSR, RPR


289


Q. So was it not --


A. -- to secure the loan.


Q. -- Equity Partners that collateralized the property?


A. Well, I --


Q. "Yes" or "no"?


A. On paper? Sure.


Q. Sure. Okay, thank you. That --


A. It was a group --


Q. No, that's good.


A. It was a group project.


Q. Now, you knew that -- or you testified that you knew


that the bank accounts were empty at different times?


A. Sure.


Q. Is it a fair statement that these defendants were


scrambling to make payments?


A. Well, I believe the bank accounts would say yes.


Q. Do you remember what else was going on in the


economy, in the world, at that time?


A. Sure. I'm not an economist, but.


Q. But you, you listen to the news?


A. Well, I try not to.


Q. But you, you recall what was going on at that time?


A. We were in a recession. Yes, uh-huh.


Q. Wasn't it, as Mr. Diumenti said, one of the worst


economic --
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A. I'm not much of a history buff --


Q. -- whatever you, whatever you want to call it?


A. -- but I'm sure it was one of the worst.


Q. And was not the real estate, and particularly the


real estate development market, impacted significantly; in


fact, probably as much or more than any other segment in the


economy at that time?


A. I, I couldn't answer that.


Q. Well.


A. I mean --


Q. Because you (inaudible) --


A. -- they were, they were building homes. They were


building townhomes.


Q. Yes. But is it or -- true or not true that


developers were struggling at that time (inaudible)?


A. I'm not a developer, I have no idea.


Q. Okay.


A. I can assume.


Q. Okay. I'll take that. So you said they didn't tell


you that the bank accounts were empty?


A. Well, of course not.


Q. Did you ever ask them directly, in "yes" or "no"


questions, for example like I'm asking you, whether the bank


accounts were empty or not?


A. It wasn't my intent to ask them those questions at
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that time.


Q. Fair enough. I'll take that.


A. But they had every opportunity to talk to me about


that.


Q. Yes. But you didn't ask -- your testimony is that


you didn't ask them or inquire into the details?


A. Well, I asked them if any of the money went to other


projects.


Q. I, I agree, but --


A. And it was clear that it was no.


Q. But your testimony is that you, you didn't --


A. Besides that question? I didn't ask them


specifically about Hidden Acres.


Q. All right.


A. I asked them any other projects.


Q. Right. So they weren't trying to hide from you the


fact that, that they were scrambling?


A. Well, they didn't tell me that any money went to


Hidden Acres.


Q. I think you've answered my question.


MR. THOMPSON: Your Honor, may I have a moment?


THE COURT: Uh-huh. (Inaudible.)


(Pause.)


Q. (By Mr. Thompson) Your testimony a bit ago was that


the trailer -- the purchase price of the trailer was paid back
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in May. And as I recall --


A. Yeah.


Q. -- you said you had the date there?


A. Looks like May -- let me turn to it. May 23rd-ish.


Q. Well, not "ish."


A. Oh. Well, I'm looking. The deposit was made 5/23.


Q. Okay.


A. I wish I knew from what account, but. Oh, it was


Construction Advisors' account.


Q. Okay.


A. Cut --


Q. And you --


A. Cut that check.


Q. You've sat in this courtroom and attended these


proceedings; is that not true?


A. Yes.


Q. Do you not also recall the testimony of several


witnesses, I think Bobbie Posey being one, that this thing


"blew up," as she characterized it, on the 29th of May?


A. I don't know what date she said it blew up, but I


know that it blew up sometime in late May.


Q. Okay. Is the 29th of May after the 23rd of May?


A. Well, of course.


Q. Okay. So isn't it fair to say that this trailer


purchase price was paid back before things went south?
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A. I, I couldn't tell you that.


Q. Okay. Mr. Mutter, do you know why contracts for the


purchase of real property are required to be in writing?


A. Yes.


Q. Okay. What, what is your understanding of that


reason?


A. My understanding of contracts, it depends on what


the intent is. Sometimes it's to see CYA. Sometimes it's to


make it legally binding. Depending on what you're doing with


the contract, I suppose.


Q. Well, isn't it the fact that we consider the end to


be so important, and the possibility of controversy arising so


high, that we require specific terms to be put down in writing


regarding those kinds of transactions; "yes" or "no"?


A. Yes.


Q. So --


A. But there's also verbal agreements that are made --


Q. Well, I --


A. -- amongst members all the time.


Q. I think you've made my point. When it concerns real


property it's in the control, is it not, the rule book, so to


speak, of how the, the deal is supposed to work; that is to be


in writing, is it not?


A. Well, you --


Q. "Yes" or "no"?
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A. With, with anything, I guess.


Q. Okay. "Yes" or "no"?


A. But, you know, we can have an agreement to do


something --


Q. "Yes" or "no" was my, was my request to you.


A. In writing as a CYA, correct.


Q. Thank you.


MR. THOMPSON: One more moment. I think we may be


done.


THE COURT: Uh-huh.


(Pause.)


MR. THOMPSON: No more questions, your Honor.


MR. TAYLOR: No more questions. Thank you


(inaudible.)


THE COURT: That's it for this witness, so call your


next witness.


MR. TAYLOR: Your Honor, regarding the timing, we,


we can go forward this afternoon, but I just want to make sure


we're on the same page with regard to timing. Your Honor, may


we approach?


(Start private bench conference.)


MR. TAYLOR: How late do you want to go?


THE COURT: We can go to 5:30.


MR. TAYLOR: That's fine.


THE COURT: I mean, I want to make sure they get the
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time they need. And afterward I'll talk to the jurors about


that maybe we'll be going into Thursday and Friday.


MR. TAYLOR: Okay. Just really quick, I had hoped


for an oppor -- I'm not asking for a break. But I had hoped --


MR. DIUMENTI: I'm going to ask for a break. I --


MR. TAYLOR: Okay. Well --


MR. DIUMENTI: If we're going to go to 5:30 I need a


ten-minute break. Visit the boys room and.


MR. TAYLOR: Okay. Well, what I was going to say


was that I, I was hoping for an opportunity to confer with my


expert at length. I'm happy to put him on, but I'd still like


the opportunity after today to confer with him regarding his


observations of the testimony that he's heard.


So I don't want to do anything improper by speaking


with him at -- once he's taken the stand.


THE COURT: Once he starts testifying?


MR. TAYLOR: Right. So if they would allow me -- if


they would agree for me to ask him some preliminary questions


regarding his qualifications, his background, and his review of


the bank records. And then when we, when we come back next


week, then I can get into him -- get in with him regarding his


opinions.


MR. DIUMENTI: I don't care what (inaudible.) I'm


easy to get along with.


MR. THOMPSON: I try also to be easy to get along
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with.


MR. TAYLOR: Or in the alternative we just break


now.


THE COURT: Do you think if we go --


MR. DIUMENTI: Judge, let me ask you this.


THE COURT: -- to Thursday and Friday you'll have


enough time?


MR. DIUMENTI: Well, let me ask Jake if you're


going -- not going to do any more with Nate?


MR. TAYLOR: Not that I can think of.


MR. DIUMENTI: Okay. So --


MR. TAYLOR: I can't rule that out.


MR. DIUMENTI: If Nate's done then all you've got is


your expert, right?


MR. TAYLOR: My expert.


MR. DIUMENTI: And if you wouldn't mind letting


my -- just breaking for ten minutes and letting this -- these


two foundation witnesses come in. But I anticipate you may


want to do -- attempt to do more than that. If we could get


those beyond, and then we'd have -- we, we need one --


THE COURT: Do you think maybe if you talk to those


foundation witnesses you'd be able to stipulate to some


foundation?


MR. TAYLOR: Maybe.


THE COURT: All right. So let's go take --
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MR. DIUMENTI: I --


THE COURT: -- ten minutes and see if that can


happen. That's worth the time.


MR. DIUMENTI: Yeah. Because I think, Judge,


(inaudible) I think we can all beat the horse. I don't think


we need more than one more day at the most.


MR. THOMPSON: (Inaudible.)


MR. DIUMENTI: Well, we got the jury instructions.


THE COURT: Yeah, and your arguments and -- well, we


have --


MR. DIUMENTI: Well, I --


THE COURT: -- Tuesday and Wednesday for sure.


MR. THOMPSON: Well --


MR. DIUMENTI: Yeah, we've got --


THE COURT: I can overlap to Thursday, and maybe


Friday.


MR. DIUMENTI: Yeah, (inaudible.)


MR. THOMPSON: And George, you may be overopti --


remember, I'm a virgin.


THE COURT: What?


MR. DIUMENTI: He's slow.


MR. THOMPSON: This is my first trial ever.


THE COURT: Seriously?


MR. THOMPSON: Seriously.


MR. DIUMENTI: Yeah, let's go for --
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THE COURT: Is this a second career for you or


something?


MR. THOMPSON: I've been practicing patent and


trademark (inaudible.)


MR. DIUMENTI: That's why I've been so ornery,


Judge.


MR. THOMPSON: He's --


THE COURT: All right. So what we're going to do is


break, and then we'll decide what we're doing.


MR. DIUMENTI: Okay.


(End private bench conference.)


THE COURT: All right, one more break. Ten minutes.


SPEAKER UNKNOWN: Please rise for the jury.


(Pause.)


(A recess was taken.)


THE COURT: Okay. We're back on the record, then,


in the State of Utah vs. Diderickson and Bruun. We had a


couple issues. A couple of defendants' foundation witnesses


you were going to speak to? Are they going to need to be put


on?


MR. TAYLOR: I think those are the -- well, I --


forgive me, your Honor, I thought that those were defense


witnesses.


MR. DIUMENTI: I'm sorry, Judge, I wasn't --


THE COURT: Uh-huh.
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MR. DIUMENTI: -- listening like I should have been.


THE COURT: But you were going to talk to them and


see if you could stipulate --


MR. TAYLOR: They're --


THE COURT: -- to foundation.


MR. TAYLOR: They're not here yet.


THE COURT: Oh. So they're not even here.


MR. THOMPSON: No.


THE COURT: So that discussion hasn't happened.


MR. TAYLOR: Right.


THE COURT: Okay. Then the other thing was putting


your expert on and establish his expertise?


MR. TAYLOR: His expertise, and we can even start


going through the bank records if we have time. I just wanted


to make sure that I could still consult with him before he,


before he comes back next week.


THE COURT: All right. And that's not a problem for


either defense counsel?


MR. DIUMENTI: It's not a problem for


Mr. Diderickson.


MR. THOMPSON: Likewise it's okay --


THE COURT: All right. Well then, let's get started


with that and we'll see how much we can get through. Since


we're concerned about timing.


MR. DIUMENTI: Judge, just before they get in here.
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THE COURT: Uh-huh.


MR. DIUMENTI: Am I going to have the opportunity on


voir dire pursuant to rule -- attendant counsel 702 -- Rules of


Evidence 702, to voir dire the witness on his criteria for


being certi -- being recognized as an expert?


THE COURT: Why can't you do that on cross?


MR. DIUMENTI: Well, because his testimony will


already be in.


THE COURT: Oh, yeah, if we go beyond his expertise?


MR. DIUMENTI: Yeah.


THE COURT: Do you have any problem with that?


MR. DIUMENTI: It's a good time to get it done


today.


MR. TAYLOR: It's fine.


THE COURT: All right.


MR. TAYLOR: Do you want to do that now?


MR. DIUMENTI: Well. Yeah, if we --


THE COURT: Well, why don't you establish his -- or


try to establish his expertise, and then we'll see if he wants


to voir dire anything.


MR. DIUMENTI: Yeah, that's -- because I may not --


MR. TAYLOR: Before bringing the jury in?


THE COURT: No.


MR. DIUMENTI: I may not have a problem with him.


MR. TAYLOR: Well, that's, that's what I was going
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to do.


MR. DIUMENTI: Even though he is shifty looking.


(Pause.)


SPEAKER UNKNOWN: Please rise for the jury.


(Pause.)


SPEAKER UNKNOWN: You may be seated.


THE COURT: Okay. I just want to thank you all. It


looks like we may go a few minutes -- or not a few minutes --


late this evening. I want to make sure counsel gets an


opportunity to get all the evidence in that they wanted on this


case.


They told me it was probably going to take a day or


two longer than I wanted to give them. So we're going to try


starting earlier, maybe going a few minutes late if we have to.


And we might end up overflowing next week into Thursday. We'll


wait and see how it happens. But we'll make sure they get in


everything they need to get in.


Let's go ahead and start with your expert witness.


MR. TAYLOR: State calls John Curtis.


(Mr. Curtis was duly sworn.)


***


***


JOHN CURTIS,


called as a witness, having been duly sworn,


was examined and testified as follows:
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DIRECT EXAMINATION


BY MR. TAYLOR:


Q. Tell us your full name.


A. John Howard Curtis.


Q. Will you please spell and -- spell your first and


last name?


A. J-o-h-n, C-u-r-t-i-s.


Q. Mr. Curtis, what do you do for a living?


A. I'm a certified public accountant with expertise in


forensic accounting, fraud investigations, troubled-company


restructuring, and dispute analysis.


Q. How long have you done that kind of work?


A. It's been since 1998.


Q. Is there any firm that you work with?


A. Yes.


Q. What is that?


A. I'm currently a member of Rocky Mountain Advisory.


Q. Do you have any title with that firm?


A. I'm one of the managing members and one of the


founders of the company.


Q. Okay. Prior to working there, any work experience?


A. Yes. I was with PricewaterhouseCoopers from 1998


until 2010.


Q. What kind of work did you do there?


A. The same kind of work. I was in their forensic
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services department. They're a multi-national accounting firm.


I did investigations all over the country. All over the world,


in fact. In Latin America as well. And all, all different


types of fraud investigations.


Q. Can you please tell us about your educational


background?


A. Yes. I have an accounting degree from the


University of Utah. And a Master of Business Administration


degree from the University of Utah as well.


Q. You mentioned a moment ago that you're a certified


public accountant. What does it mean to be certified?


A. "Certified" means you're licensed in a state. I'm


licensed in the State of Utah. It means you pass several


exams, one of which is a uniform CPA exam. It's a national


exam. There's also a state law and rules exam. And you're


licensed by the -- by DOPL.


Q. Are there any continuing legal education


requirements that you have as a certified -- as a CPA?


A. Yes.


Q. What are those?


A. At least 40 hours a year of continuing education.


And then for my other credentials there's also continuing


education requirements for those.


Q. I think you said this a moment ago, but you are --


are you a certified fraud examiner?
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A. Yes.


Q. So what is that?


A. It's a credential for fraud examiners. It's put out


by the Association of Certified Fraud Examiners.


Q. How do you become credentialed to be a certified


fraud examiner?


A. By passing an examination. There's four parts to


that examination. It covers law, financial transactions, fraud


schemes, investigation, and fraud prevention and deterrence as


well.


Q. And I thought the Bar exam was tough. Do you know


what a certified insolvency and restructuring advisor is?


A. Yes.


Q. Are you one?


A. I am.


Q. And what is that?


A. It's a business advisor to troubled companies and


companies going through bankruptcy. It's a credential I


obtained through several exams and training as well.


Q. Now, are you affiliated with any professional


organizations relating to accounting?


A. Yes.


Q. What are those?


A. The American Association of Certified Public


Accountants, the Utah Association of CPAs, the Association of
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Certified Fraud Examiners, the Institute of -- or the


Association for Insolvency and Restructuring Advisors.


Q. Okay. And do you teach or lecture in the subject of


accounting?


A. Yes.


Q. Where?


A. I present at least annually up at the University of


Utah. I think, I think I've been down to BYU before,


presenting on fraud examination and related topics.


Q. How long have you done that?


A. At least the last five or six years.


Q. And how frequently do you do that?


A. At least annually.


Q. Okay. I, again, I think you mentioned this before,


but do you involve yourself with inves -- with accounting


having to do with financial fraud?


A. Yes.


Q. Ponzi schemes?


A. Yes.


Q. Things like that?


A. Yeah.


Q. And again I think you said this, but are you what's


called a "forensic accountant"?


A. Yeah.


Q. So what is exactly is that?
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A. A forensic accountant, I -- the way I look at it is


investigative accounting. You go a lot deeper than you -- like


an audit that you would do. We target issues that are


allege -- allegations. And usually our findings are


presentable in court -- in a court of law.


Q. Do you have any particular experience investigating


and analyzing records of companies which are allegedly


involved -- or allegedly involved in -- or allegedly -- alleged


to have engaged in fraud, deceit, or theft?


A. Yes.


Q. Okay. Do you have any experience analyzing and


investigating real estate companies?


A. I do.


Q. How about real estate development companies?


A. Yes.


Q. Okay. Have you ever testified in court before?


A. I have.


Q. As an expert?


A. Yes.


Q. In civil or criminal cases?


A. Both civil and criminal cases.


Q. Approximate -- civil how many times?


A. Civil, eight times.


Q. Criminal?


A. One time.
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Q. And is that in state or federal court?


A. Both state and federal. Bankruptcy and federal


court.


Q. The criminal case was?


A. It was the Utah vs. Gregory Betts and William Howell


case.


Q. Isn't that a securities fraud case?


A. Yes.


Q. Okay. And again, were you tendered as an ex -- were


you an expert in that case?


A. I was, yes.


Q. Okay. And also were you -- more specifically were


you offered -- did you testify as an expert in the field of


accounting?


A. I did.


Q. In all those cases?


A. Yes.


Q. Okay.


MR. TAYLOR: At this time, your Honor, the State


would offer Mr. Curtis as an expert in the field of forensic


accounting.


MR. DIUMENTI: I just have one question,


your Honor.


THE COURT: Okay. Go ahead.


***
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VOIR DIRE EXAMINATION


BY MR. DIUMENTI:


Q. Mr. Curtis, have you ever been recognized in an


ex -- as an expert in either a state or federal court in a


criminal case concerning theft?


A. Yes.


Q. When was that?


A. I believe in the Howell case there were part -- some


of the allegations related to theft as well.


Q. That was the SEC case?


A. No. This was a State of Utah criminal case.


Q. I'm sorry?


A. A State of Utah criminal case.


Q. And what was the allegation?


A. Securities fraud. But I believe there was also


discussions and allegations of theft as well.


Q. You testified to the allegations of theft; is that


your testimony?


A. Yes.


MR. DIUMENTI: I don't have any other questions,


your Honor.


MR. THOMPSON: No questions, your Honor.


THE COURT: All right. He's certified as an expert.


Go ahead.


***
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DIRECT EXAMINATION, CONTINUED


BY MR. TAYLOR:


Q. Mr. Curtis, were you retained to provide expert


testimony in connection with this case?


A. Yes, I was.


Q. Okay. And are you or your firm getting compensated


for your testimony?


A. Yes.


Q. And for your participation?


A. Correct.


Q. Okay. Have you had the opportunity to review any


bank records having to do with this case?


A. Yes, I have.


Q. Are you able to tell us what bank records you


reviewed?


A. Yeah. It was a number of companies. For Tivoli


Properties I, I reviewed the Zions Bank account records ending


in 7161. For Granite Builders --


MR. DIUMENTI: I'm sorry, 7161?


THE WITNESS: Seven one six one. The Granite


Builders account ending 4320 with First Utah Bank. Two US


General accounts at Chase Bank. A Four Winds Development


account.


MR. DIUMENTI: And what were the US General


accounts, so I can just keep up with you?
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THE WITNESS: Okay. The first was ending 3773. And


the second was ending 8320.


Q. (By Mr. Taylor) Any others?


A. Yes. A Four Winds Development account ending 3078


at Wells Fargo Bank. A Construction Advisors account ending


4258 at KeyBank. A Geosystems account ending 1037 at KeyBank.


And then a number of other documents as well.


MR. TAYLOR: May I approach the witness, your Honor?


THE COURT: Uh-huh.


Q. (By Mr. Taylor) I just want to --


MR. THOMPSON: Your Honor --


MR. DIUMENTI: Sorry to just interrupt. The last


Geosystems account number?


THE WITNESS: One zero three seven.


MR. DIUMENTI: Thank you.


Q. (By Mr. Taylor) I just wanted to move some of that


stuff out of your way.


A. Yeah. That's better.


Q. Mr. Curtis, these bank records that you reviewed,


how did you come into, into possession of them?


A. Obtained them directly from the Attorney General's


Office. I did review the subpoenas that were with those


documents as well.


Q. And were there any certifications with these bank


records?
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A. Yes.


Q. Okay. Did you -- what, what, if anything, did you


do as a result of your review of these bank records?


A. We analyzed -- I analyzed those bank records.


Prepared summaries of those records. As well as detailed


reports of how the cash was used and where it came from, where


it went.


MR. TAYLOR: May I approach the witness again?


THE COURT: Uh-huh.


Q. (By Mr. Taylor) Mr. Curtis, I'm going to show you


what has been premarked as State's Exhibit 4 for identification


purposes. A copy has been provided to defense counsel


previously.


Do you recognize what this is? Just take a moment


and look at it and tell me if you recognize it.


A. I do.


Q. What is it?


A. This is a summary report of bank records, although


it's quite detailed. It's the Tivoli Properties Zions Bank


account ending 7161.


Q. Now I've got to try and find my copy. Here it is.


Did you review any checks having to do with this account?


A. I did.


Q. And is that the basis of your summary?


A. It is, yes.







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


(November 7, 2013 - State AG vs. Diderickson)


Kelly L. Barber-Wilburn, CSR, RPR


312


Q. Okay. The summary there that you've looked at, is


that a fair and accurate representation of your, your view of


those bank records?


A. Yes.


MR. TAYLOR: Your Honor, at this time the State


would move to admit what's been premarked State's Exhibit 4


into evidence.


MR. DIUMENTI: We'd ask the Court to reserve


admission of that until after cross-examination.


MR. TAYLOR: May I publish?


THE COURT: Do you have an objection to him


publishing it? Showing it to the jury?


MR. DIUMENTI: Until we -- until I hear the evidence


I don't know, your Honor.


MR. TAYLOR: If I may, your Honor, I think there's


no reason why it can't be admitted now. He's testified that


it's a fair and accurate representation of his review of the


bank records. And I forget the exact words, but the rules of


evidence do permit summaries of voluminous data to be admitted.


THE COURT: I'm going to admit it.


MR. TAYLOR: Thank you, your Honor.


Q. (By Mr. Taylor) We'll see how well this works. I


don't want to make it too small, but we need to make it fit.


That's not going to work.


All right. Well, we'll do the best we can. So --
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A. You could probably leave off that far right column.


Q. Yeah.


A. For now.


Q. Yeah. Let's do, let's do that. Okay. So in your


review of the -- of, of these records did you see when the


first monies came into this account?


A. Yes.


Q. When was that?


A. It was on November six -- November 16th of 2007.


Q. What was the amount?


A. It was $62,000.


Q. November 16th, you said?


A. Yes.


Q. And who was the -- well. That amount, did that


amount ever leave the account?


A. Something close to that left the account.


Q. When was that?


A. Sixty-three thousand dollars was paid back to the


same individual on November 26th of 2007.


Q. Okay. And looking at the exhibit -- I'm, I'm sorry,


what date did you give?


A. November 26th of 2007.


Q. Okay. So as we look at the exhibit -- and for those


of us who are not, who are not accountants I just want to ask.


When we see no parentheses for a number, what does that mean?
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A. That's a deposit.


Q. And what does it mean when there are parentheses?


A. Those are the negatives, or the cash out.


Q. Okay. So if we look at this exhibit we see the


November 16th deposit in the amount of $62,000 from Ken, Ken


Wright. As I look at the next item, November 20th, 2007 -- or


excuse me, going down to Novem -- November 26th. Ken -- it


says "Kent." Kent Wright, the $63,000, is that the amount that


is going out?


A. Yes.


Q. Now, close to these dates do you see any other


amounts that came into the account?


A. On November 26th of 2007 the 391,941.40 came in from


Premier Title.


Q. Okay. And do you have any idea what Premier Title


is?


A. Yes.


Q. What is it?


A. I believe that was the title company that effected


the transaction, the sale transaction between the Poseys and


Equity.


Q. Okay. Now, looking further down we see some items


in -- some lines in yellow? Excuse me. What are those -- what


does that signify?


A. Based on my analysis and all the records I reviewed,
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the yellow transactions are those apparent misuses that I


identified based on the evidence that I reviewed.


Q. Okay. Now, we see some payments to Kerry Posey and


Bobbie Posey. Do you see those?


A. Yes.


Q. Okay. And have you been sitting throughout this


trial?


A. I have.


Q. Do you understand what those payments are?


A. I do.


Q. What are they?


A. I understand those are the required payments under


the purchase contract. Monthly payments of, I believe it's


12,000 a month. Between the two of them.


Q. Twelve?


A. I'd have to look and see.


Q. Well, it's okay. It's okay.


A. Yeah. Yeah.


Q. Are these payments consistent throughout these bank


records?


A. Yes.


Q. Do they end at any point?


A. They do. They end in, I believe May of 2008.


Q. Okay.


A. Yeah.
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Q. So I want to direct your attention to the


expenditures that are made out to Four Winds Development.


There's one beginning on December 24th, Check No. 1008. Do you


see that?


A. Yes, I do.


Q. Okay. Now, you testified a moment ago regarding the


other bank records that you reviewed. And I believe the -- I


believe you mentioned a bank account, Wells Fargo account 3078.


Did you mention that?


A. Yes.


Q. Okay. What is that account?


A. Three zero seven eight. That is a Four Winds


Development bank account.


Q. Okay.


MR. TAYLOR: May I approach?


THE COURT: Uh-huh.


Q. (By Mr. Taylor) I'm handing you what's been


premarked as State's Exhibit 5 for identification purposes. Do


you recognize that?


A. I do.


Q. What is it?


A. This is a summary of the bank account of Four Winds


Development.


Q. And did you put that together?


A. I did.
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Q. And let me just have you look (inaudible) there.


And after you do, tell me if that's a fair and accurate copy of


your review.


A. It is. And it cover -- it covers the period, I


should be clear, November 29th, 2007, through July -- June 25th


of 2008.


Q. Now, if I may -- or excuse me.


MR. TAYLOR: State would move to admit what's been


premarked as State's Exhibit 5 into evidence.


THE COURT: Any objections?


MR. DIUMENTI: Same --


THE COURT: I'll --


MR. DIUMENTI: Same request, Judge.


THE COURT: I'll admit it over the objection.


MR. TAYLOR: May I approach?


THE COURT: Uh-huh.


Q. (By Mr. Taylor) I'm removing State's Exhibit 4 from


the telestrator, or whatever you call this thing, and putting


in State's Exhibit 5. Do you see a beginning balance here?


A. Yeah, I think if you shrink it a little bit there.


Q. Well. We'll have to play with this later on, but.


Okay, that's good. That's good right there.


Okay. What's the beginning balance?


A. Zero.


Q. So is that -- well. Does this show -- or do the, do
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the bank records show when the bank account was opened?


A. I believe it was opened right around the time of


this deposit.


Q. Okay. And when you say "this deposit," which


deposit are you referring to?


A. Oh, the $20,000 deposit on November 29th.


Q. Okay. Now, I don't want to keep transferring papers


between the device too much, but just going back to Exhibit 4.


Is there -- I had asked you -- I had pointed out a, an


expenditure on December 24th to Four Winds, but I want to go


back in time a little bit to November 30th, 2007. Was there an


expenditure to Four Winds at around that time?


A. Yes.


Q. What was it for?


A. It was -- the memo said expenses through December.


Q. What was, what was the amount?


A. Twenty thousand dollars.


Q. So as we look at Four Winds' bank account, bank


account information we see on November 29th a deposit in the


amount of two -- $20,000. Is that the same $20,000 dollars


that --


A. It is, yes.


Q. Okay. And the expenses for December. So based just


on this summary are you able to determine if Four Winds


incurred -- well, can you see if Four Winds incurred any







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


(November 7, 2013 - State AG vs. Diderickson)


Kelly L. Barber-Wilburn, CSR, RPR


319


expenses or, or made any expenditures prior to that money


coming in from Tivoli?


A. I can.


Q. And what's your response?


A. No. I mean, the account was opened just prior to


this $20,000 deposit. There were no expenditures for Four


Winds prior to that.


Q. Now, did you look at the -- how the money was used


once it came in?


A. Yes.


Q. Okay. So looking down we see -- December 3rd, 2007,


what do we see there?


A. Immediately $15,000 paid to Granite Builders. With


the memo of a reimbursement.


Q. Now, before I go on. Can you explain to the jury


when a check -- when there's a transaction involving a check,


are the dates -- is there some variation with respect to the


dates?


A. Yeah. There's -- on the check you've got the check


date. And, you know, it's printed or type -- or written on the


check. And then the clear date when it clears the bank


account. So I've, I've listed the clear date on my analyses


for the bank statements.


Q. Is that the column on the far left?


A. Yes.
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Q. Okay. So that check -- excuse me. The, the check


from Tivoli comes in. And then it says December 3rd, $15,000


to Granite Builders for reimbursement?


A. Yes.


Q. Is that, is that what it says?


A. That's right.


Q. Okay. Now --


MR. TAYLOR: If I may approach, your Honor?


THE COURT: Uh-huh.


Q. (By Mr. Taylor) I'm showing you what has been


premarked as State's Exhibit 6 for identification purposes.


Can you please tell us what that is?


A. Yeah. This is a summary report of the Granite


Builders account ending 4320, with First Utah Bank.


Q. Is that another one of the bank accounts that you


said you reviewed?


A. Yes.


Q. And is this a summary -- I think you just told me,


but is this a summary that you prepared after doing that


review?


A. Yes.


Q. Okay. And is this a fair and accurate copy of that


review?


A. It is.


Q. Or of that summary?
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A. Yes.


MR. TAYLOR: State would move to admit, your Honor.


MR. THOMPSON: I'll do it this time. Same


objection.


THE COURT: Okay. It's admitted over the continuing


objection.


Q. (By Mr. Taylor) Before I go into this, you see that


15,000 went out. Where else -- how else would you say that


that 20,000 was used, minus the 15,000?


A. Well, you can see there on the, on the listing of


checks. But software is purchased. There's a payment to Heidi


Prince for two -- let's see, $2,000. Sorry, $660. Jim


Diderickson for $2,000. Justin Diderickson for $600. Terry


Clark for $60. Rob Miller for $432. James Murphy for $520.


And at that point there's $512 left in the account.


Q. Okay. I think all of us understand this, but just


in case someone doesn't. What is a memo section on a check?


A. It's usually in personal checks. At the bottom left


you've got a little memo section you can indicate what the


check was paid for.


Q. So if there was anything written in that section is


it on here?


A. Yes.


Q. Is it on all your summaries?


A. If there is anything written there, yes.
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Q. All right. So Mr. Diumenti may ask you, or


Mr. Thompson may ask you, but with respect to the individuals


listed there, I mean, you don't -- do you know the purpose for


those payments?


A. No.


Q. Okay. When is the next payment from -- or the next


amount of money coming in from Tivoli?


A. You can see highlighted in yellow on December 21st


another $3,000 comes in from Tivoli.


Q. And how was that money used?


A. Two dollars was -- you've got some commingling going


on. But $2 is for a monthly check return fee. Geosystems,


$3,000 goes there. Which is another account related to the


defendants. US General, some money comes in from there. It's


$1,612. So we have some commingling with US General's money.


And then Jim Diderickson gets $150 and $1,500.


Q. Okay, thank you. I want to go back to the $15,000


that left this account going to Granite Builders. And


that's --


MR. TAYLOR: If I could publish State's Exhibit 6?


MR. THOMPSON: Same objection.


THE COURT: Yes, you may.


Q. (By Mr. Taylor) That's really hard to make out, but


we'll do our best. Or actually, wait. That's, that's my copy.


Okay.
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Do you see anywhere in -- on there the funds coming


in from Four Winds' Wells Fargo account?


A. Yeah. It's hard to see, but the yellow highlighted,


there's the $15,000 coming in.


Q. And when, when is that?


A. November 30th.


Q. Okay, November 30th?


A. Yeah.


Q. What was the account balance when it came in?


A. Just prior to that it was zero.


Q. When you say "just prior" -- well, I mean, when it


came in it was --


A. It was zero when it came in. Yes.


Q. Okay. And does it say on there what the expense is


for?


A. It indicates reimbursement.


Q. Okay. So let's look up above the Four Winds


deposit, and what do we see there?


A. We've got a number of expense -- payments to Randall


Plumbing, Inc. Allied Painters, BlueCross BlueShield, Colonial


Building Supply, Deseret Land Design, GWT, some more Randall


Plumbing, Ridgeline Roofing, Rock Solid Excavation.


Q. Again, Mr. Diumenti may -- well, he'll probably ask


you about this. But you don't have any knowledge about this


case beyond what you heard from the Attorney General's Office
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and what you've heard in this trial. Is that fair?


A. And the documents I reviewed, yes.


Q. Okay. And the doc -- right.


A. Yeah.


Q. The documents you reviewed. So let me ask you this.


When that money came in, how was it then used?


A. A number of -- some of it was used for Metro Waste,


O'Brien Glass. A payment on the commercial real estate loan.


Anderson Service, Ricky Moss Construction. Some more to


O'Brien Glass. Some software again.


Then on the next page we've got Colonial Building


Supply, Antigua Custom Homes. At the top there, if you can see


that. Stone Works Tile. Moffat Brothers.


Q. Did there come a time when the account balance was


back to zero?


A. Yes. Right after that Moffat Brothers payment you


can see there.


Q. Okay.


A. Right here it drops back to zero.


Q. Right there?


A. Yeah.


Q. Where my finger is. Is that it?


A. Yeah, sure.


Q. Okay. Okay. All right. Let me have you go back to


the Four Winds bank summary. Do you have that?
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A. Yes, I do.


Q. Okay. There was the initial deposit of $20,000, and


then the $3,000 deposit on December 21st, 2007. Do you see


that?


A. I do, yes.


Q. Okay. So I'm putting the Four Winds Wells Fargo


records back on here. And do you see the $3,000 deposit?


A. I do. It's about a third of the way down the page.


Q. Okay. What was the account balance when that money


came in?


A. It was only $512.


Q. And I think you already talked about, I mean, it's


here for everybody to see, but what was the account balance


before the next amount of money came in?


A. It gets down to $472. And then more money comes in


from Tivoli.


Q. Okay. When was that?


A. It was on January 22nd, is when the next deposit


comes in.


Q. Okay. January 22nd. Is that $500?


A. Five hundred and -- yes.


Q. And, and it's -- and then right after that we see


the four -- the 5,000 coming in? Or 4,000?


A. Four thousand, yes.


Q. Right. So below that we see what appear to be some
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expenditures. Is that how that money was used?


A. It is. There's a payment to Deseret Land Design for


a -- the memo indicates "Grantsville condo project." There's


some monthly bank charges. Geosystems gets $2,000. Vladimir


Canro gets $2,000. Stringham Real Estate School gets $695.


And then we're down to about $392 in the account.


Q. Okay.


MR. TAYLOR: If I could please have a moment, your


Honor?


THE COURT: Uh-huh.


(Pause.)


Q. (By Mr. Taylor) Now, we've seen some payments to


Geosystems from the Four Winds bank account. Is that -- have


you seen that?


A. Yes.


Q. I'm going to skip ahead to Exhibit 10.


MR. TAYLOR: If I may approach?


THE COURT: Uh-huh.


MR. TAYLOR: I'm showing Mr. Curtis what has been


premarked for identification purposes as Exhibit No. 10. And


again, a copy has previously been provided to counsel for the


defendants.


Q. (By Mr. Taylor) Do you recognize what that is?


A. I do. This is a summary of the Geosystems account


at KeyBank ending 1037.
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Q. And is that based on your review of those bank


records?


A. Yes.


Q. Is that a fair and accurate summary of the bank


records?


A. It is.


Q. Okay. Now, in this summary do we see any monies


coming in from Four Winds?


A. Yes.


Q. Can you tell us where?


A. Let's see. On December 26th, 2007, there's $1,000


coming in from Four Winds.


Q. I'm sorry, what date?


A. December 26th of 2007.


Q. December 26th?


A. Yeah.


Q. How much?


A. Thousand dollars.


Q. From, from Four Winds?


A. Yeah.


MR. THOMPSON: You're on the Four Winds account?


MR. TAYLOR: I'm sorry?


MR. THOMPSON: You're on the Four Winds account?


MR. TAYLOR: Right, right.


MR. THOMPSON: Okay.
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Q. (By Mr. Taylor) So on the, on the summary that's on


the screen do you see where that expenditure is?


A. Oh, I'm sorry. I'm looking at the Geosystems.


Summary on the screen...


I think it's that -- well, there's the $3,000


payment right there.


Q. Right where?


A. Let me see. On December 27th, $3,000?


Q. Oh, I see. Oh.


A. Yeah.


Q. Right, right. Okay. That's the $3,000 going out to


Geosystems?


A. Yeah.


Q. Okay. And do you see that on Exhibit 10?


A. Yes.


Q. And are there any other monies coming in from Four


Winds in this, in this document?


A. January 25th, I believe.


Q. Okay. And what about Tivoli; are there any monies


coming in from Tivoli?


A. Yes. On January 3rd we have $4,500 coming in from


Tivoli.


Q. Okay. I'll come back to this. I want to keep


focussing on the monies that went into Four Winds. Do you see


the deposit from Tivoli on February 11th, 2008?
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A. Yes.


Q. What was the Four Winds bank balance at that time?


A. It was down to $392.


Q. And how is that money spent?


A. Fifteen hundred dollars immediately went to


Construction Advisors. And then there was a monthly service


fee.


Q. What was the date of the money going to Construction


Advisors?


A. The, the very next day. December -- February 12th.


Q. Okay. And what was the amount?


A. Fifteen hundred dollars.


Q. Now, keeping -- keep -- as we keep on going do you


see the expenditure February 29th, 2008, deposit Tivoli


Properties, in the amount of $6,000?


A. Yes.


Q. What was the amount of the Four Winds bank account


when that 6,000 came in?


A. It was down to $884.


Q. Now, that $6,000, where did it go?


A. Within three -- four days, it looks like, it went to


Construction Advisors.


Q. Now, when you say "four days," does that take into


account the difference between, like, the date of the check and


when the check clears?
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A. Yeah. It could have been the same day as far as the


check date, but the clear date was four days.


Q. Okay. So $6,000 goes to Construction Advisors. I'm


trying not to jump ahead of myself. I think I asked you if


Exhibit No. 10 was a fair and accurate representation of your


summary?


A. It is.


MR. TAYLOR: State would move to admit 10.


THE COURT: You already did.


MR. TAYLOR: I'm sorry?


THE COURT: You already did.


MR. TAYLOR: Oh, I did?


THE COURT: Uh-huh.


SPEAKER UNKNOWN: No.


MR. TAYLOR: No?


THE COURT: Ten?


SPEAKER UNKNOWN: He mentioned it --


THE COURT: Oh.


SPEAKER UNKNOWN: -- but it wasn't offered


(inaudible.)


THE COURT: Okay. It's admitted over object --


continuing objection of defense counsel.


MR. THOMPSON: Same.


MR. TAYLOR: And the State would -- may I approach?


THE COURT: Uh-huh.
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Q. (By Mr. Taylor) I'm showing you what's been


premarked as State's Exhibit 9 for identification purposes. A


copy was previously provided to defense counsel.


Do you recognize what that is?


A. Yes. A summary for the Construction Advisors


KeyBank account ending in 4258.


Q. Okay. And is that based on your review?


A. Yes.


Q. Is it a fair and accurate representation?


A. It is.


MR. TAYLOR: State would move to admit.


THE COURT: It's admitted over objection.


Q. (By Mr. Taylor) Now, let's look at this. We just


talked about the $6,000 that went either on the same day or at


least -- or at most within four days into the Construction


Advisors account. And what was the account balance remaining


after that $6,000 left?


A. Are you talking about Four Winds?


Q. Four Winds.


A. Let's see. Eight hundred and eighty-four dollars


seventy-two cents.


Q. Is that the same amount as before the 6,000 came in


from Tivoli?


A. Yes.


Q. Okay. I'm going to put --
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MR. TAYLOR: Or may I publish 9?


THE COURT: You may.


MR. THOMPSON: Same objection.


Q. (By Mr. Taylor) Okay. So here is the bank records


from Construction Advisors' KeyBank account. The $6,000, do


you see that anywhere in this exhibit?


A. Yes. I believe if you go down right towards the


bottom, $6,000 on February 29th of 2008.


Q. Okay. And how is that -- how -- well, it goes in


there and then we see a $4,700 expenditure to America West


Bank. Do you see that?


A. That's actually a deposit.


Q. I'm sorry --


A. Yeah.


Q. -- deposit.


A. And the memo on that was: "Construction check, loan


Granite Square."


Q. Okay. So how -- the 6,000 comes in from, from Four


Winds. There's some other amounts that come in from Granite


Builders and US General Construction?


A. Yes.


Q. So let me turn the page. Let me ask you to turn the


page. And we see what appear to be a long list of


expenditures. Is that correct?


A. Yes.
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Q. And does this list of expenditures, does it ever get


close to being empty?


A. Yeah. You get down to the next yellow deposit from


US General?


Q. Uh-huh.


A. Which is -- involves Tivoli money. But prior to


that you can see all the transactions that occur before it gets


down to zero.


Q. How would you characterize these transactions?


A. They don't appear to relate to Tivoli Properties in


any way.


Q. Okay. You see names of various individuals, I think


we've seen some of these names before, including you see the


defendants there. Do you see that?


A. Yes.


MR. TAYLOR: Your Honor, I think -- it's 5:35. Do


you want to --


THE COURT: Is this the place you want to break


then?


MR. TAYLOR: Is that okay?


THE COURT: Uh-huh. Shall we start at 8:00 on


Tuesday morning?


MR. TAYLOR: That's fine with the State.


MR. DIUMENTI: Whatever you want to do.


THE COURT: All right. (Inaudible) 8 to 5
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(inaudible.)


SPEAKER UNKNOWN: Please rise for the jury.


(Pause.)


MR. TAYLOR: Your Honor?


THE COURT: Uh-huh.


MR. TAYLOR: I'm sorry. Would it be okay if perhaps


next week we had individual copies of these documents for the


jurors? This is sort of --


THE COURT: Well, yeah. You can publish whatever


way you want to publish.


MR. TAYLOR: Okay. Thank you.


THE COURT: I've been thinking we should have had


the Tivoli operating agreement copied for them, too. But it's


up to you guys.


MR. TAYLOR: Good night, Judge.


THE COURT: Good night.


(The trial was recessed for the day.)


***


***


***


***


***


***


***


***
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written?


A. Not at the bank.


Q. Do you have any evidence that they were locked out


of the receipts and other records of Tivoli?


A. My understanding is they asked for information and


were not provided information.


Q. When, when did -- how do you form that


understanding?


A. One of the reasons is we don't have it in our files.


Q. I don't care about that. How did -- did someone


tell you, Bruun and Diderickson wouldn't let me look at the


records?


A. Yes.


Q. Who told you that?


A. Guy Anderson.


Q. Is he a party to the -- the victim of this theft?


A. He's a member --


Q. Is he a victim of the theft, sir? My question.


A. Yes.


Q. You told -- said it was the Poseys' money, didn't


you?


A. The Poseys contributed to Tivoli, yes.


Q. I don't want to argue with you. Did you not tell


the jury that that $392,000 was the Poseys', and it was a theft


from the Poseys?
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A. I believe it became Tivoli's money.


Q. When did -- what date did it become Tivoli's money?


A. The date it was deposited into the account. On


November --


Q. Thank you.


A. -- 26th, or -- yeah.


Q. That will save us some time. So the Didericksons,


if they stole anything, really committed a theft against


Tivoli, not against the Poseys, because it became Tivoli's


money. Isn't that right?


A. I think it was more than Tivoli, yeah.


Q. I'm having -- you said it became Tivoli -- Tivoli's


money when they deposited it. Are there any ifs, ands, butts,


or conditions to that statement?


A. Yes.


Q. What?


A. I'm a member of an LLC. I have an interest in the


money in our LLC. So I think they had an interest in the --


Q. But that's your opinion. Your contract. I haven't


seen you as a jury, so I don't know what your interest is in


that. But in this case you said it became Tivoli's money. Is


that accurate, or was your statement inaccurate, or was it


accurate?


A. It's accurate. But I believe they have an --


Q. Okay.







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


(November 12, 2013 - State AG vs. Diderickson)


Kelly L. Barber-Wilburn, CSR, RPR


69


A. -- interest in that money.


Q. Okay. Let's go to Exhibit 5. This is Four Winds


Development's account; is that correct?


A. Yes.


Q. And you -- this purports to identify funds from


Counts 9, 10, 17, 20, 23, and 25, does it not?


A. I don't know. I can't confirm that right here.


Q. Well, you prepared the exhibit, didn't you?


A. Yes.


Q. You don't know if it --


A. Well, you rattled off about 15 numbers. I can't


confirm that right now.


Q. No, I rattled off six numbers.


A. Okay.


Q. Six counts. Nine, 10, 17 --


A. Do you want me to go through and confirm each, each


count?


Q. My question is, is that an accurate -- I don't want


to make an inaccurate statement. Is that accurate that that


identifies checks, thefts, that you believe were identified in


those six counts?


A. I think so.


Q. How many dollars from Tivoli's -- just a total --


bank account reflected deposits?


A. How many dollars were deposited into Four Winds from
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and the authorities that these people had and what they could


do with the monies of that company?


A. Yes.


Q. And we've looked at that ad nauseam, haven't we?


A. We have.


Q. We've looked at it a lot?


A. Yes.


Q. And the agreement that you've looked at with the


State didn't have the extra three pages we just talked about,


did it?


A. Apparently as you're saying, no. I haven't seen


them.


Q. Do you know that the State has ever looked at those


before the day this trial started?


A. I do not.


MR. TAYLOR: Objection, that's speculation.


MR. DIUMENTI: It's certainly, Judge --


THE COURT: Yes, it is.


MR. DIUMENTI: -- no more speculative than the other


questions that were asked this man about what his belief was.


Maybe I'll rephrase it.


THE COURT: You're asking him to testify about what


the State has done. Or knows.


MR. DIUMENTI: He --


MR. TAYLOR: Your Honor?
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MR. DIUMENTI: Counsel allowed him to ask what these


people have done. I don't know that the State enjoys a special


immunity from (inaudible.)


THE COURT: No. The State asked what he expected,


not what these people had done.


MR. DIUMENTI: Okay, let me rephrase the question.


THE COURT: You're mischaracterizing --


Q. (By Mr. Diumenti) Do you --


THE COURT: -- as well as constantly commenting on


the evidence. Which I would like to stop.


What?


MR. THOMPSON: Your Honor, may I be heard on this?


THE COURT: Uh-huh.


MR. THOMPSON: It seems to me that the character of


the question was exactly the same as the character of the


State's questions. Mr. Diumenti asked the witness what his


belief was, period.


THE COURT: All right. (Inaudible.)


MR. DIUMENTI: I'll rephrase -- I'll withdraw the


question and rephrase it.


THE COURT: All right, rephrase it.


Q. (By Mr. Diumenti) Did you believe the State gave


you all the documents relevant to your transaction with these


people?


A. I have no reason to think they would not.
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MR. DIUMENTI: I don't have any other questions,


Judge.


THE COURT: Okay.


MR. DIUMENTI: Mr. Thompson, (inaudible.)


MR. THOMPSON: Thank you.


MR. DIUMENTI: And if that -- I don't --


MR. THOMPSON: (Inaudible) can we move this?


MR. DIUMENTI: The judge probably can't see the jury


with that there.


Sorry, Judge.


MR. THOMPSON: Get that away from you here.


(Pause.)


RECROSS-EXAMINATION


BY MR. THOMPSON:


Q. Morning Mr. Posey.


A. Good morning.


MR. THOMPSON: The Court.


Q. (By Mr. Thompson) You spoke at some length with


Mr. Taylor about Section 7.25 of the operating agreement,


General limitations on managers. Now, is it not true,


Mr. Posey, that managers generally have broad powers to


contract on behalf of a company to, for example, buy things


that are needed?


In this case, for example, soils testing; retain


architects and pay them; to create conceptual drawings which
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you spoke about. Is that not the case?


A. Yes.


Q. If they had to obtain your written approval, or even


your approval, in front of every decision that they made of


that nature, wouldn't that cause some procedural hardship or at


least logistical hardship in the conduct of a business in the


ordinary course of doing business, "yes" or "no"?


A. Yes.


Q. I'd like you to look at -- well, before I belabor us


with more verbiage. Isn't it true in this case that Mr. Bruun


and Mr. Diderickson did in fact, without your express


permission, written or otherwise, on many occasions contract


with other people to do various things for Tivoli Properties,


LLC?


A. Yes.


Q. Okay. I'd like you to look now at Section 7.9 of


the agreement. Do you have that in front of you?


A. Seven point nine of -- yes.


Q. Okay. Could you read that for us?


A. If I'm on the right one. Information act?


Q. That's infor -- informal action.


A. Informal action? Action:


"Any action required or permitted to be


taken by managers may be taken without a


meeting if the action is evidence" --
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payment of rent?


A. Well, I believe the agreement was that no one would


be paid until the back end of the deal.


Q. Show me anywhere in that agreement that that's what


it says --


A. I've inves --


Q. -- in writing of what the parties agreed to.


A. I've invested [sic] several cases where the stuff on


paper doesn't necessarily match the verbal agreement.


Q. You may have, but the law -- that document there


drew the rules about what they could do, and the remedies.


Where it does say no money would be done until something


occurred?


A. Well, we talked about the limitations.


Q. Is that the only place you're pointing the jury to


now?


A. I mean, you can make this contract say whatever you


want it to say.


Q. Well, I know. And we can avoid the fact that


$350,000 didn't (inaudible) or wasn't paid in, but let's move


on.


A. Well, it actually was.


Q. Okay. So did you hear the testimony about Canro


from Anderson?


A. I spoke with Vladimir Canro.
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nothing to do with the entitlement process.


Q. What did it have to do with?


A. The --


Q. That's kind of a conclusion. What --


A. The agreement, the agreement was to...


Q. When you say "the agreement" you're referring now to


the 23-page document?


A. I'm referring to the overall agreement. There is


more than just the contractual agreement --


Q. Where --


A. -- between these people.


Q. What -- there was more than the written agreement?


A. Sure. I'm sure everyone has said that to this


point.


Q. That add -- that added to or varied the terms of the


written agreement?


A. There had been verbal conversations about what the


deal was.


Q. Do they add to or vary the terms of the written


agreement?


A. Well, the written agreement doesn't allow an open


checkbook.


Q. I, I don't know what that phrase "open checkbook"


means. But --


A. It didn't allow the defendants to write checks as
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Q. And that was paid back, wasn't it?


A. Later.


Q. Later, after (inaudible), it was paid back. Didn't


the agreement provide that if that were the case -- and I'm not


saying that that limited my clients -- but if it was between


members and more than $500, and the member spent more than


$500, it says you've got to pay it back?


A. Well, it also said that everyone would have to agree


to purchase that trailer.


Q. Yeah, if that applies to the manager for $500.


A. In, in --


Q. So that was for a trailer that ultimately went back


that they got paid back for, right?


A. And the trailer wasn't purchased for Tivoli


Properties.


Q. What evidence do you have of that?


A. It was purchased for a different company. The


receipt for the trailer.


Q. Was Tivoli getting any discounts at the trailer


places? Did it have a (inaudible) wholesale tax I --


A. Tiv --


Q. -- tax ID number?


A. Tivoli didn't purchase the trailer.


Q. That's what I'm saying. I'm asking, did Tivoli have


a sales tax ID number that exempted it from sales tax?
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A. I would have no idea.


Q. Okay. Four Winds Development, $6,000. Is that the


same as the four, generic four and six, the reasons behind


that?


A. Are you -- yeah. We would have to follow the money.


Q. Twenty-one. I think it's for --


A. Granite Builders.


Q. -- (inaudible.)


A. Five thousand dollars.


Q. Is it 5,000?


A. Correct.


Q. Why was this a theft?


A. This is an unauthorized transaction.


Q. Was it consulting fees for the -- what evidence do


you have that it was not consulting fees for the --


A. Well, I, I think --


Q. -- entitlement?


A. I think we've beat a dead horse where everyone


should have agreed to release those funds.


Q. Well, I know, but our opinions don't count. It's


what the jury believes the contract said. What evidence do you


have that it wasn't for consulting fees to accomplish the


entitlement?


A. Well, I was never provided any by the defendants.


Q. Okay. You didn't see Invoice No. 5455, dated
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THE COURT: (Inaudible.)


MR. DIUMENTI: It's the heat of the (inaudible.)


THE WITNESS: No problem.


Q. (By Mr. Diumenti) Four -- let's see. Were we on


ten nine -- 1049; is that what we were talking about? Or ten


forty...


A. I believe we're on 1049.


Q. That isn't Travis Teuller, is it?


A. No, sir. Four Winds.


Q. Okay.


A. Six thousand dollars.


Q. And this just says April 20, oh -- 2008, $6,000?


A. Correct.


Q. There were other $6,000 checks?


A. Yes.


Q. And your opinion of why it was a theft is --


A. Because --


Q. -- the same on this one that it was on the others;


to save time?


A. Yeah. There was no agreement paid to pay any --


Q. Okay.


A. -- management fees.


Q. Century 21 Elite.


A. Uh-huh.


Q. What do you know about that?
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Number 6, 1055?


A. Correct.


Q. That's Count 25?


A. Uh-huh. Again, follow the money. And there was


no --


Q. That's --


A. -- authorization to write that check.


Q. -- another $6,000 check?


A. Correct.


Q. And then we go to Check No. 1062, Exhibit 26?


A. Yes. Correct. The, the interesting part about Four


Winds and Construction Advisors, those two checks? The


majority, nine to ten thousand of it, went into one account,


which was not related to Tivoli Properties.


Q. Uh-huh. Do you have any --


A. So both, both monies went into the same account.


Q. Do you have any understanding what Construction


Advisors' function was in life?


A. From the looks of the bank account?


Q. No, I -- from, from your investigation, going out


and looking at efforts and -- what did Construction Advisors


do?


A. I have no idea. I can tell you what I think based


on the bank account.


Q. I don't care what you think. Let me (inaudible)
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this question. Was it not the company that rented all of the


machines for faxing, for making plats, for paying for the


computer links, for paying for the rent for the offices of


everybody, for paying for all of the employees for everybody.


Isn't that what Construction Advisors was?


A. Again, none of that was agreed upon initially on the


front end of this deal.


Q. I won't debate what the contract means with you, so.


But you did hear -- was that your understanding of what


Construction Advisors did?


A. I didn't really have an understanding of what


Construction Advisors did.


Q. And the next check, 1027, is another check to


Construction Advisors?


A. Correct. Construction Advisors was receiving a lot


of this money.


Q. Well, why -- let me ask you this. We talked about


the first post-acquisition minutes of managers of Tivoli --


A. Uh-huh.


Q. -- and you said you don't really believe that


meeting ever happened.


A. No, I didn't say that.


Q. On what basis do you believe that?


A. I said -- I didn't say that I don't believe the


meeting happened.
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wouldn't use it on an everyday basis.


Q. Okay. Did, um. In the discussions you had with the


Defendants did they say how they would use the money that came


into the operating -- or to your -- did they say how they would


use the money that would go into the bank account for Tivoli


Properties?


A. It was my understanding that the money generated by


the hard-money loan was exclusively to get entitlement for


Saratoga Springs property. Wasn't to be any -- for anything


else. I mean, we didn't have enough money to do anything other


than to get to entitlement.


We were on a, on a pretty harsh interest payment


loan. And it was my belief that once we got entitlement we


would move to a softer or more gentle interest rate for a


construction build to continue on developing Saratoga Springs


and, and build it out.


MR. TAYLOR: Your Honor, if I could please have a


moment?


(Pause.)


Q. (By Mr. Taylor) Mr. Posey, looking at the operating


agreement, let's go to page 2. If you could turn to that,


please. Looking at Section 1.2.7:


"'Company' means Tivoli Properties,


LLC, a Utah limited liability company."


To your knowledge was there any other company that







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


(November 6, 2013 - State AG vs. Diderickson)


Kelly L. Barber-Wilburn, CSR, RPR


148


was a part of this agreement?


A. Not at this point, no.


Q. It says: "'Loan' means the acquisition" -- this is


1.2.8:


"'Loan' means the acquisition and


development loan obtained by Equity


Partners, LLC, from a third-party lending


institution to finance the acquisition


and development of the property."


Is that the hard-money loan?


A. Yes, that is. Not from L -- not from -- excuse me,


now I've lost -- not from Equity Partners.


Q. Right.


A. But for the purpose of the development through


Equity Partners and the other entities that Jim and Allan would


deem necessary.


Q. Okay. Do you know where the loan came from?


A. I believe the loan came from KE Capital.


Q. Okay. And I think you mentioned this earlier, but


was there collateral for this loan?


A. There was. It was, it was the 29 acres.


Q. Okay. Let's keep looking through this. Turn the


page, please. 1.2.16:


"'Purchase agreement' means that


certain real estate purchase contracts
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entered into by and among Equity


Partners, LLC, as buyer, and Poseys as


seller, pursuant to which seller has


agreed to sell and Equity Partners, LLC


has agreed to purchase the property as


such contract is amended from time to


time."


Do you -- is that referring to Exhibit No. 1, the


Real Estate Purchase Contract?


A. I, I would believe it is, yes.


Q. Now, we talked about Addendum 4.


A. Yes.


Q. And there's a date on there: November 14th, 2007.


Do you know if the real -- if the property -- or excuse me, if


the sale closed -- or do you know when the sale of the property


closed?


A. The sale of the property would have been near about


that time. I would -- if I could open up my notes, I've got it


marked.


Q. Would that help you recall?


A. Yes, it would.


Q. Okay. Do that, and then when you're done just let


us know.


(Pause.)


THE WITNESS: Why am I rattled? I know it's right
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here. Excuse me, folks.


(Pause.)


THE WITNESS: I believe that was in 8 of '07.


Q. I'm sorry?


A. Eight of '07.


Q. That was the -- what was in 8 of '07?


A. That was the date that the purchase agreement was --


Q. Was signed?


A. -- was signed.


Q. Eventually the sale -- the property closed and title


transferred to the Defendants. Is that accurate?


A. That's correct. 11/14 I believe is probably as


close as a date as I can come up with.


Q. Okay. There's a few more things on this agreement I


want to go over. Right here, on page 4? Section 2.4, Purposes


of the company:


"The company is organized for the


purpose of carrying on the business of


acquiring, managing, improving,


subdividing, developing, leasing, and


selling the property or any other


enterprise -- or any other enterprise


that members may mutually agree upon."


Do you recall that?


A. I do. What page did you say it was?
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Q. That's page 4. Do you see that?


A. Yes.


Q. Do you recall any other enterprise that the members


of this -- Tivoli agreed upon?


A. No. Tivoli Properties was just the property at


Saratoga Springs.


Q. Did that ever change?


A. No.


Q. Did the Defendants say, Hey, we want to invest in


some properties up in Davis County?


MR. DIUMENTI: Now that's a leading, a leading


question.


THE COURT: It doesn't suggest anything.


Q. (By Mr. Taylor) Yes or no?


A. No.


Q. Thank you. Did the Defendants ever come to you


saying, Hey, we want to reformat this arrangement?


A. No.


Q. Okay. Can you re -- are you aware of any amendments


to this agreement?


A. To this, this working operation?


Q. Yes.


A. There was a couple amendments.


Q. Anything having to do with changing 2.4?


A. I do not believe so.
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We're not sure what Saratoga Springs is going to require, you


know. So they didn't have a hard number. They had a, they had


a time frame of approximately four months.


Q. Did they say it could take more than four months?


A. Yes, but, but not -- shouldn't have been more than


six months.


Q. And did they give you that time frame with any kind


of certainty?


A. No. No, there was nothing written, nothing


definite. Other than the fact that, you know, in their


expertise they, they've done enough of them that we should be


able to get through the entitlement program in a four-month


period.


Q. Do you recall the words "slam dunk" being uttered by


either of the Defendants?


A. Oh, (laughing.) There was a lot of creative


terminology, I think. I mean at that time, you know, obviously


we had a good relationship so we just -- we spoke freely.


Q. Let me just go through the operating agreement some


more. If I could have you please turn to 7.1, which is


page 12?


A. I'm there.


Q. Are you there? Okay.


"Business of the company: Equity


Partners, LLC (EP) shall have full,
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exclusive, and complete authority and


discretion in the management and control


of the business of the company for the


purposes stated herein" --


Where it says -- I want to stop right there for a


moment. Where it says "the business of the company" -- and I


think you touched on this -- but to you, what is the business


of the company?


A. Well, at this point the business of the company was


to get entitlement.


Q. Okay. For --


A. So -- for the purpose of getting rid of the


hard-money loan so we could move forward with development.


Q. Okay. For the -- for what property?


A. For the 29 acres at Saratoga Springs.


Q. Okay.


-- "for the purposes herein stated, and


shall make all decisions affecting the


business of the company. As -- at such,


any action taken shall constitute the act


of and serve to bind the company."


Then it says: "EP" -- Equity


Partners -- "shall manage and control the


affairs of the company to the best of


the -- to the best of its ability, and
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shall use its best efforts to carry out


the business of the company. And will be


compensated for providing various


services."


Were you aware that Equity Partners would be


compensated?


A. I was aware of that.


Q. What were you aware that they would be compensated


for? What was your understanding?


A. My understanding the compensation would come in, in


and at the fact that we put the money up for the property,


they're putting up their expertise to build, entitlement,


through the process. So their reimbursement was their


expertise, their knowledge. And ours was the property itself.


Q. Further down, I think it's at the bottom here. It


says, under subsection (d), it says:


"The ordinary and usual decisions


concerning the business and affairs of


the company shall be made by the


managers."


Now, who did you understand the managers to be?


A. The managers would have been Jim, and Allan, and


Vladimir.


Q. Who had -- now, who's Vladimir?


A. Vladimir Canro was an employee of Granite Builders.
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Is there (inaudible) --


A. Well, in lack of a better terminology, easier money.


Something that wasn't 25 or 30 percent interest. I mean, that


hard-money loan was, was a tough payment. It was -- it wasn't


to be, in my opinion, spent unwisely. I mean, we needed to


get, we needed to get entitlement. That was the key. Get the


entitlement. Get a soft or an easy-money loan. And then we


could move forward without, without the burden.


Q. Are you aware of any bank account that Tivoli had?


A. Just one at Zions Bank.


Q. Did you have the checkbook?


A. I did not.


Q. From the time that these agreements were created --


well, first of all let me ask, are you aware of when that


account was first opened?


A. I have it in notes. If you'd like me to look it up


I could do that for you.


Q. That's okay. I'll ask it this way. From the time


when these agreements were signed until let's say mid-2008 --


well, let me say May of 2008, did you ever access the account?


A. I did not.


Q. Okay. Going back to the agreement. Subsection (d):


"The company has retained Four Winds


Development as its representative to


obtain all necessary government permits,







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


(November 6, 2013 - State AG vs. Diderickson)


Kelly L. Barber-Wilburn, CSR, RPR


159


approval, and entitlements. Such


expenses are considered expenses of the


company and shall be paid by Four Winds


and shall be reimbursed by the company.


Did you understand -- what did you understand that


the expenses would consist of?


A. Well, obviously it would have been for time spent,


fuel, efforts, permits, concept plans, drawings, architectural


drawings. Anything that it took to get us to entitlement.


Again, I, I stress entitlement because that was, that was the


key to making this property go. We couldn't go very far on, on


nine -- or $700,000, whatever it ended up being.


Q. What about surveys?


A. I don't know if the property -- I would assume so


that it would include surveys, but I don't believe that the


property needed a survey at that time.


Q. What about testing? Environmental testing?


A. Absolutely, if that was the case.


Q. Things like that?


A. Right.


Q. Okay. By the way, before I forget. Had there -- to


your knowledge had there ever been any holes drilled on the


property?


A. Not at that time. When we put sewer and water back


down through the property years prior to that there was testing
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done. They'd done some perc holes and one thing or another.


Q. Thank you. Going back to the agreement. Seven


point five, turn the page. Seven point -- 7.5 on page 14, do


you see that?


A. I do.


Q. Starting second sentence, "No act" -- or the second


line:


"No act shall be taken, sum expended,


decision made, obligation incurred, nor


power exercised by any manager on behalf


of the company except by the consent of


100 percent of all membership interests."


And then before I go on, just to clarify, were you a


member.


A. I was a member.


Q. Okay. Was Ms. Posey a member?


A. Yes, she was.


Q. Okay. It goes on to say, 7.5.1:


"Any significant/material purchase,


receipt, lease, exchange, or other


acquisition of any real or personal


property or business."


Can you recall either of the Defendants asking for


you to consent to any significant or material purchase?


A. No.
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Q. Can you recall them asking for you -- for your


consent for any, for anything else in that section?


A. No.


Q. Okay. Let's keep on going. Seven point five point


seven, which is a few items down. Few lines down:


"Any change in the character of the


business and affairs of the company."


Can you recall them asking for your consent for any


change in the character, business, and affairs of the company?


A. No.


Q. Seven point five point eight:


"The commission of any act which would


make it impossible for the company to


carry on its ordinary business and


affairs."


Did they ask you for any consent to commit any such


act that would have that kind of a result?


A. No.


Q. Okay. So I want to ask you, when you were having


the discussions, the negotiations for this agreement and the


Real Estate Purchase Contract, did either of the Defendants say


anything to you about having already incurred costs or expenses


with respect to this project?


A. I don't recall any. At that time it was just a


matter of us getting together and deciding whether we were
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Q. Anything about, at that time, about joint ventures?


A. No.


MR. DIUMENTI: It's been asked and answered three


times, your Honor.


MR. TAYLOR: Not at that meeting.


THE COURT: Okay.


Q. (By Mr. Taylor) Anything about the truck swap at


that meeting?


A. No.


Q. Did they say anything to you along the lines of,


Well, this money in the operating account was -- you never had


an interest in this money. Anything like that?


A. I'm sorry, I'm not -- I -- for some reason.


Q. Did they say anything to you like, This money in the


operating account, you do not have any interest in that


account -- in that money? This wasn't your money?


A. No. It was, it was never in conversation. It never


came up in conversation.


Q. Okay. Did you believe that you had an interest in


that money?


A. Oh, absolutely. Yes.


Q. Okay. I'm going to turn the device back on. I just


want to show you one or two more things from the operating


agreement.


Okay. And do you still have it there in front of
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you? It's to your left.


A. Yeah, that's -- I'm going on my copy that I've got


highlighted.


Q. Let me ask you to look at the one --


A. Okay.


Q. -- that's marked as an exhibit.


A. All right.


Q. Exhibit No. 2. Let me ask you to turn to page 5.


A. Okay.


Q. Do you see the part where it says: "Capital


contributions"?


A. I do.


Q. Do you see Section 3.1.1?


A. Yes.


Q. I'm not going to read it all, but it basically --


let me see, is that the right?


Oh, I'm sorry, 3.1.2, and 3.1.3, contributions from,


from both you and from Ms. Posey. Do you recall those sections


of the operating agreement?


A. I do.


Q. And what do those sections mean?


A. Well, originally they meant, when we were going


through the real estate purchase agreement, that we would be


obligated to come up with the money here talked about in that


section. But when, when there was no money other than the
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money from the hard-money loan from Saratoga Springs, at that


point we, we just continued to move forward towards


entitlement. And this kind of was just kind of set aside, I


guess is what you would call.


Q. When you say "originally," do you mean before


Addendum No. 4 of the Real Estate Purchase Contract was signed?


A. Yes.


Q. Before that change in the agreement?


A. Yes.


Q. Okay. Now, one more thing I want to show you on the


agreement. And my apologies, I'm going to have to --


MR. TAYLOR: If I could approach the witness,


please?


THE COURT: Sure.


Q. (By Mr. Taylor) If I could take the agreement,


Exhibit No. 2, from you. I'd used my copy, but I inadvertently


marked it. I just want to show you one more thing, and I'll


put it up here on the screen. Can you see with your glasses


on? See the screen?


A. Yes.


Q. Or without your glasses? This is just one thing I


wanted to show you earlier. Section 7.1, subsection (e.) It


says the -- I'll turn to my copy:


"The company shall indemnify, save


harmless, and pay all expenses, costs, or
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liabilities of any member who, for the


benefit of the company, makes any


deposit, acquires any option, or makes


any other similar payment, or assumes any


obligation in connection with any


property proposed to be acquired by the


company, which action shall have been


consented to by the company, and who


suffers any financial loss as a result of


such action."


So the second line, where it says "for the benefit


of the company," is that -- do you have an understanding as to


what that means?


A. Well, I'm assuming that that means that any monies


generated by the development of our property, would mean that


expenditures, purchases, and whatnot should be paid through


that money.


Q. And no other company?


A. And no other company.


MR. TAYLOR: Your Honor, I think those are all the


questions I have.


THE COURT: All right.


MR. TAYLOR: Thank you, Mr. Posey.


THE WITNESS: Thank you.


THE COURT: You stay there, and there will be
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A. With a cosigner, yes.


Q. Yeah. You and Bobbie. That would make me nervous.


Did it make you nervous that Bruun and Jim could do the same


thing?


A. No.


Q. Okay. No one put any limitation on your ability to


go down there and clean out that account?


A. Yes, they did.


Q. Who? What?


A. In the operating agreement.


Q. Needed to two signatures?


A. Two signatures and -- do you want me to go on?


Q. Sure.


A. And an --


Q. (Inaudible.)


A. -- authorization for any expenditure over $500 by


the members of Tivoli Properties.


Q. Okay. Didn't it say "prior written ackn --


permission"?


A. It's here if you'd like to read it.


Q. No, you read it. Because I'm asking you the


question. You're telling me it required members -- not --


members' acquiescence. I'm asking you if that had to be in


writing before --


A. Yes.
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Q. -- an expenditure.


A. We had to discuss it. It had to be discussed.


Q. Read the document, please. I refer to your document


that you've already identified. The operating agreement. And


tell the jury what it says.


A. Okay. Section 4, page 9 of 20. At the bottom of


the page.


Q. Read it to me.


A. Under "Managing and acting amount members":


"By order or contact for any article


exceeding the value of $500 without the


previous consent in writing or all other


members and in case he or she does so,


the other members shall have the opinion


to take the good -- goods of articles so


bought, ordered, or contracted for on


behalf of the company, or to leave the


same for separate use of the members so


binding order of contracting to be paid


for out of his or her own money."


Q. Did you sign an authorization in writing every time


you received a check from Tivoli, signed by Bruun and


Diderickson, for your draw?


A. No.


Q. Why not? It says you've got to have it. It's over
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500 bucks.


A. Why not?


Q. Yeah. Why --


A. Because in our sales agreement, in our sales


agreement we, we were authorized to receive that on a monthly


basis.


Q. This agreement says that you've got to do it


previous, in writing, does it not? You just read it.


A. It dust not pertain to the --


Q. Oh. So there's an exception there, right?


A. Well, I'm just telling you what was in the


agreement.


Q. You just read what was in the agreement. You don't


need to tell me what was in the agreement.


A. Okay. All right.


Q. Seven point four. Would you look to -- turn to


that?


A. What page?


Q. I don't know what page it is. It's 7.4. We have


different -- we're looking at different documents.


A. Seven point four, what document?


Q. Of the operating agreement. When I said we're


looking at different documents that was a poor choice of words.


We're looking at the same document in different formats, but it


won't change what 7.4 is.
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A. Seven point four, general power of managers.


Q. Okay. And is that seven section business of the


company; is that what it's entitled?


A. "General power of managers."


Q. Isn't it entitled, "Title 7: Business of the


company" --


A. Yes, it is.


Q. -- (inaudible)? It isn't entitled "Dealings among


members," is it?


Is it? Does that say "Dealings among members"?


A. No.


Q. It's talking about the managers' authority, is it


not?


A. It is.


Q. Would you read 7.4?


A. "Except as many otherwise -- except as may


otherwise be provided in this operating


agreement, the ordinary and usual


decisions concerning the business and


affairs of the company shall be made by


the managers.


"The managers have the power, on behalf


of the company, to do all things


necessary or conveyance to carry out


business and affairs of the company.
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Including the power to --


Q. "Number 1: Including the power to purchase,


lease, acquire, any real property or


personal property."


Isn't that what it says?


A. It does.


Q. Not Tivoli property, any real property?


A. It does.


Q. What does that mean to you?


A. That means that they can pretty much do what they


want.


Q. You signed this thing.


A. Okay.


Q. Did you not?


A. I did.


Q. It appears to me that you testified a little bit


contrary to this when you were going through it with the


Attorney General's Office. The second:


"Open one or more depository accounts


and make deposits into, and write checks,


and withdraw against."


Is that the second power?


A. It is, according to this.


Q. See anything that says it can only be for 500 bucks


unless everybody signs it?
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A. Just prior to.


Q. No, does it say that there?


A. No, not here.


Q. It says they can make, make deposits into and write


checks and withdrawals. Doesn't it?


A. It does.


Q. Borrow money. Isn't that what it says in 7.4.3?


A. It does.


Q. And you just said, No, there was no authority to


loan any money, didn't you? Didn't you tell Mr. Taylor that?


A. I did.


Q. Wrong, huh?


A. Well --


Q. Well.


A. -- yes. According to this document.


Q. According to the agreement you entered into to


govern this LLC, right?


A. Yes.


Q. "Enter into any and all agreements and


execute any and all contracts, documents,


and instruments relating to the


business."


Is that what 7.4 -- 7.5 says?


A. Yes. And you're referring to the business.


Q. I'm not referring to anything except what this
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document says.


A. This document. What business are we talking about?


Q. That's not my obligation to decide.


A. Oh.


Q. "Participate with others in partnerships,


joint ventures" --


Are you reading that?


A. Yes.


Q. -- "and other associations and strategic


alliances only where the same are


directly in pursuit of the business as


defined above."


Is that what that says?


A. It does.


Q. Didn't you tell Mr. Taylor, when Mr. Taylor led you


there, that, Oh, there couldn't be any ventures with Tivoli?


Doesn't that say there can be?


A. Are we talking of Tivoli Properties?


Q. That's what we're talking about. Aren't we talking


about Tivoli?


A. Operating -- yes, it does.


Q. Okay. Now I'm going to show you, because the


State's document that purports to be the agreement, the


operating agreement, is short three significant pages. So I'm


going to show you what is marked Defendants' 18.
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A. I do.


Q. Okay. This is on page 12 of 20 of the document.


Bates stamp No. 265 on my copy, but. Let's go instead to 7.1,


our old friend. And would you look at the first paragraph,


last sentence. Could you read that for us again, beginning "EP


shall manage"?


A. "EP shall" -- excuse me. "EP" -- I lost it. Here


we go:


"EP shall manage and control the


affairs of the company to the best of its


ability. And shall, and shall use its


best efforts to carry out the business of


the company. And will be compensated for


providing various services."


Q. Your testimony earlier, I believe, was that you


thought that Equity Partners should contribute their expertise.


That they should not get anything other than, what? Anything?


Any compensation for their efforts in connection with this


effort?


A. I didn't believe that they should put -- that they,


that they not get paid. That, no, that's not correct. I


believed them to get -- to be paid for their efforts. And in


doing so, it was, it was -- the payment would be their


contribution to making this project work. In other words,


their expertise.
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thing --


A. No, I think you're --


Q. They should receive money for --


A. No, I think you're trying to, to kind of confuse


things a little bit. My testimony before was asked-and-


answered questions. That's kind of what my testimony was


before. But it was still my testimony that I believe their


contribution was their expertise.


Q. Well --


A. So how -- am I just to take and, and put my property


up for a loan?


Q. Well, that's not, that's not what I asked you. In


fact, it's been so long now. I've let you --


A. Ramble?


Q. -- say your peace.


A. Okay. I'll shut up.


Q. But I'll ask the question again. Your testimony was


that you didn't think that, that my client and Mr. Diderickson


deserved anything. And yet you admit that you paid them at


least $20,000 for activities that they undertook prior to


acquisition of the proceeds of the loan of $750,000. "Yes" or


"no"?


A. Okay.


Q. All right. And going back to 7.1, Business of the


company. If you look at 7.1, subparagraph (e)?







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


(November 6, 2013 - State AG vs. Diderickson)


Kelly L. Barber-Wilburn, CSR, RPR


266


A. (E) as in?


Q. (E) as in "exit." Would you read that subparagraph


for us?


A. You want me to read it?


Q. Uh-huh.


A. "The company shall indemnify, save harmless,


and pay all expenses, costs, or


liabilities, of any member, member, who,


for the benefit of the company, makes any


deposit, acquires any option, or makes


any other small payment" --


Q. (Inaudible.)


A. -- "similar payment, or assumes any


obligation or connection within -- with


any property proposed to be acquired by


the company, which actions should such


have been considered to be -- to --


considered to by the company and who


suffers any financial loss or results in


such action."


Q. Okay. So would such expenses as we've been talking


about -- office overhead, costs of employees, burden costs of


employees, insurance, fuel costs to Vladimir Canro, for


example, and for Jim, and for Allan to run around and take


these meetings with all the various people at Saratoga,
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P R O C E E D I N G S


SPEAKER UNKNOWN: Please rise for the jury.


(Pause.)


SPEAKER UNKNOWN: You may be seated.


THE COURT: We're back in the matter of State of


Utah vs. Allan Bruun and James Diderickson. The jury is


present.


Next witness, right?


MR. TAYLOR: Yes, your -- actually, your Honor,


we're doing redirect of Mr. Posey.


THE COURT: Oh. All right. Redirect for Mr. Posey.


Come on up. I'll remind you that you're still under


oath.


KERRY POSEY


having previously been duly sworn, resumed the stand


and was examined and testified as follows:


REDIRECT EXAMINATION


BY MR. TAYLOR:


Q. Good morning Mr. Posey.


A. Good morning.


MR. TAYLOR: If I may obtain Exhibits 1 and 2 for


the State? And if I could present them to the witness? Or


actually I'm going to put them back on the device here.


Q. (By Mr. Taylor) Mr. Posey, do you recall our


discussion yesterday regarding the operating agreement?
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A. Yes.


Q. There were some provisions that we went through. Do


you recall that?


A. Yes.


Q. I want to make sure that we understand all of the


provisions, including 7.5. Do you have a copy of the agreement


with you?


A. I do.


Q. Okay. I'm also putting a copy here on the


telestrator or whatever you call this thing. Do you see sev --


7.5 up there?


A. I do.


Q. I'll just read it:


"Limitations. Notwithstanding the


foregoing" --


And I guess before I get to 7.5 we'll just go over


7.4 again. General powers of managers. Do you know who the


managers were for Tivoli?


A. Well, yeah. The manage -- managers were Jim, and


Allan, and Vladimir.


Q. Did -- who did you think had the checkbook?


A. Well, I believed Jim and Allan to have the


checkbook.


Q. Because they had the checkbook did you, did you


think that they were make expenditures during the entitlement
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period?


A. Yes.


Q. Okay. Now 7.4, General powers of managers:


"Except as may be otherwise" -- or


excuse me. "Except as may otherwise be


provided in this operating agreement, the


ordinary and usual decisions concerning


the business and affairs of the company


shall be made by the managers. The


managers have the power, on behalf of the


company, to do all things necessary or


convenient to carry out the business and


affairs of the company, including the


power to" --


And before I go on, do you recall Mr. Diumenti


and/or Mr. Thompson asking you yesterday about this provision?


A. I do.


Q. Do you recall them asking about how Mr. -- how Allan


Bruun and Jim Diderickson were allowed to spend money the way


they wanted to?


A. Yes.


Q. Subject to this agreement?


A. Yes.


Q. Okay. So 7.1.4:


"The power to purchase, lease, or
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otherwise acquire any real property or


personal property, sell, convey,


mortgage, grant a security interest in,


pledge, lease, exchange, or otherwise


dispose or encumber any real or personal


property."


Do you, do you recall going over this?


A. Yes.


Q. Did the managers ask you anything about your


agreement to -- well, let me go on for a second here. There


are some other provisions here, such as 7.4.3. Borrow money,


incur liabilities, other obligations. Engage consultants. At


the bottom here, 7.4.7:


"Participate with others in


partnerships, joint ventures, and other


associations and strategic alliances only


where, where -- only where same are


directly in pursuit of the business as


defined above."


The agreement speaks for itself, obviously, but I


just want to make sure that we're all understanding this. 7.5,


Limitations. Do you see that?


A. I do.


Q. "Notwithstanding the foregoing and any other


provisions contained in this operating
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agreement to the contrary, no act shall


be taken, sum expended, decision made,


obligation incurred, or power exercised


by any mana -- manager on behalf of the


company except by the consent of


100 percent of all membership interests


with respect to" --


And it has a number of different, different items


there.


A. Correct.


Q. Just so that we're clear, did Allan Bruun and/or Jim


Diderickson ever ask you, during the entitlement period or at


any time, ever ask you for your consent with respect to, to any


substantial expense?


A. No.


Q. Not having anything to do with the company?


A. No. They, they ran that part of it.


Q. 7.5.1: "Any significant and material


purchase, receipt, lease, exchange, or


other acquisition of any real or personal


property or business."


Anything from the defendants?


A. Nothing.


Q. Nothing about that?


A. No.
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Q. Have you had a chance to look through all those


items?


A. Below --


Q. Yes.


A. -- seven five? Yes, I have.


Q. Okay. Let's take 7.5.7:


"Any change in the character of the


business and affairs of the company."


Any, any request for your consent for anything along


those lines?


A. No.


Q. Okay. Did you have an understanding that the, that


the defendants were spending money during the entitlement


period?


A. Yes.


Q. What did you believe that they were spending money


on?


A. I believed them to be spending on money at --


MR. DIUMENTI: Well, your Honor, I object. His


belief, as you ruled yesterday, his belief as to whether or not


they believed they had the right to write them is no more


germane or relevant to the matters than, than the other. His


belief doesn't matter. It's what it says in that agreement.


And I object to the question that it's immaterial and


irrelevant what his belief was.
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THE COURT: Yesterday was about intent to commit a


theft, and today is what he thought this, this agreement, this


contract was about. I'm going to allow that answer.


Q. (By Mr. Taylor) What did you believe that they were


spending money on?


A. The entitlement process for Saratoga Springs.


Q. Okay.


A. For the development of Saratoga Springs.


Q. What type of expenses did you think that they were


probably incurring?


MR. DIUMENTI: Your Honor, that is specu -- requests


a speculative response. Did you think they were probably.


THE COURT: Speculation is when you're trying to


think -- to testify about what somebody else is thinking. He's


testifying about what he thought.


MR. DIUMENTI: Your Honor, the question was


speculative on its face. He said "probably." How is --


THE COURT: Well, let's reword the question.


Q. (By Mr. Taylor) Can you say with, with any


specificity what you thought they were spending money on?


A. Yes.


Q. What was that?


A. That would have been things such as soils tests.


Possibly some engineer -- or construction drawings to show


intent to Saratoga Springs that what we were trying to do over
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MR. DIUMENTI: I don't have any other questions,


Judge.


THE COURT: Okay.


MR. DIUMENTI: Mr. Thompson, (inaudible.)


MR. THOMPSON: Thank you.


MR. DIUMENTI: And if that -- I don't --


MR. THOMPSON: (Inaudible) can we move this?


MR. DIUMENTI: The judge probably can't see the jury


with that there.


Sorry, Judge.


MR. THOMPSON: Get that away from you here.


(Pause.)


RECROSS-EXAMINATION


BY MR. THOMPSON:


Q. Morning Mr. Posey.


A. Good morning.


MR. THOMPSON: The Court.


Q. (By Mr. Thompson) You spoke at some length with


Mr. Taylor about Section 7.25 of the operating agreement,


General limitations on managers. Now, is it not true,


Mr. Posey, that managers generally have broad powers to


contract on behalf of a company to, for example, buy things


that are needed?


In this case, for example, soils testing; retain


architects and pay them; to create conceptual drawings which
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you spoke about. Is that not the case?


A. Yes.


Q. If they had to obtain your written approval, or even


your approval, in front of every decision that they made of


that nature, wouldn't that cause some procedural hardship or at


least logistical hardship in the conduct of a business in the


ordinary course of doing business, "yes" or "no"?


A. Yes.


Q. I'd like you to look at -- well, before I belabor us


with more verbiage. Isn't it true in this case that Mr. Bruun


and Mr. Diderickson did in fact, without your express


permission, written or otherwise, on many occasions contract


with other people to do various things for Tivoli Properties,


LLC?


A. Yes.


Q. Okay. I'd like you to look now at Section 7.9 of


the agreement. Do you have that in front of you?


A. Seven point nine of -- yes.


Q. Okay. Could you read that for us?


A. If I'm on the right one. Information act?


Q. That's infor -- informal action.


A. Informal action? Action:


"Any action required or permitted to be


taken by managers may be taken without a


meeting if the action is evidence" --
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Q. Yeah, that's one of those legal words.


A. Yeah.


Q. Evidenced, I believe, is --


A. Yeah.


"...evidenced by written record


describing the action taken, signed by


the manager."


Q. So doesn't that indicate to you that the managers


had the authority to make such purchases or contract in such


ways --


A. Yes.


Q. -- without your permission? All right. Now, we've


talked a fair amount about the agreement with Lone Peak and the


Cactus Land agreement. I won't make you get that back out or


look at it again, but I'll, I'll just ask you point blank.


Isn't it true that you thought you would make more money at


Tivoli than you would with the Lone Peak agreement?


A. Do you want a "yes" or "no" answer? No.


Q. Come again? You really didn't -- you really didn't


think --


A. You're asking me my thought, and I'm telling you


"no."


Q. At the time. Let's, let's rephrase the question.


At the time you went into the agreement with Tivoli did --


didn't -- isn't it true that you thought you would make more
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MR. DIUMENTI: Thank you.


Q. (By Mr. Diumenti) Are you familiar with that


agreement, now that you've had an opportunity to review it?


A. No. I mean, am I familiar with it? I've read it.


I think I understood it. But do I have it memorized?


Q. The only reason I asked you that is Mr. Taylor asked


you questions about the appropriateness of certain


expenditures. Would you agree that this agreement is the rule


book for the authority of the general -- the managing partner


of Tivoli to spend money?


A. Yes.


Q. Look at the very first paragraph, under "Witness."


And this pains me as much as you, but would you just look at


it?


A. Under the very first paragraph?


Q. Yes. Under "Witness."


A. Which is what --


Q. The first page.


A. Yeah. (Inaudible) therefore -- I don't see


"Witness."


Q. The very first page.


A. Oh, toward the very back. Okay.


Q. Very first page of the document's right there.


A. Okay. "Witnesseth," okay.


Q. Right under "Witness."
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A. Uh-huh.


Q. Would you agree that that defines the purpose of the


corpora -- of the LLC?


A. Yes.


Q. To and for the sole purpose of investing in,


possessing, selling, granting, or taking an option on lands for


investment purposes and/or development, period?


A. Yes.


Q. Were you familiar with that paragraph?


A. Yes.


Q. When you -- what -- does that limit Tivoli from


developing other property, in your opinion?


A. No.


Q. So certainly Tivoli's effort to develop other


property wasn't prohibited by that paragraph, correct?


A. Correct.


Q. Do you know what Four Winds -- do you have any idea


what Four Winds' function was with Tivoli?


A. Four Winds was supposed to be the operating, the


operating partnership that Jim and I -- Jim and Allan and I


were in with the Poseys. To be part of Tivoli.


Q. What were their powers?


A. I don't recall.


Q. But yet you answered Mr. Taylor's questions about


they didn't have the power to write certain checks or do
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certain things, didn't you?


A. I didn't say "power."


Q. If you'll turn to page -- pardon me, and let's do it


by number. Seven point four. Or seven -- Tab 7, 7.1. Are you


there?


A. I'm there.


Q. Would you read (d)?


A. "The company has retained Four Winds


Development Group, LLC, (Four Winds) as


their representative to obtain


necessary -- all necessary governmental


permits, approvals, and entitlements


which are required to allow the


improvement, development, construction,


and sale of real estate property. Such


expenses are considered expenses of the


company and shall be paid by Four Winds


and shall be reimbursed by the company."


Q. And shall be reimbursed by the company, correct?


A. Correct.


Q. Did you participate in any of the functions just


described by Four Winds as a member of Four Winds?


A. No.


Q. Is that why you weren't paid anything for a salary?


A. Correct.
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Q. What were the powers -- is there any limitation on


what Four Winds can spend money on?


A. Anything towards Tivoli.


Q. Tell me in the agreement where it says that. It


limits it to Tivoli.


A. I couldn't tell you.


Q. Do you know that it exists, or are you just --


A. I remember --


Q. -- coming to that conclusion?


A. I remember we talked about it as a group.


Q. But you haven't reviewed the agreement enough to


know that you can point to the jury where it prohibits that?


A. No.


Q. If you will turn, if you will turn -- go -- turn


to -- if you would look at 7.4 of the agreement. Have you got


7.4 there?


A. I do.


Q. Now if you will just read the thing. Just the first


paragraph.


A. Except for any -- excuse me.


"Except as may otherwise be provided in


this operating agreement, the ordinary


and usual decisions concerning the


business and affairs of the company shall


be made by the managers. The managers
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have the power, on behalf of the company,


to do all things necessary or convenient


to carry out the business and affairs of


the company, including the powers to."


Q. Is there any limitation you see on that that says


the managers can't do, quote, "all things necessary and


convenient to carry out the business affairs of the company"?


A. I don't see any.


Q. There's no limitation. "Including the power to," do


you see where that ends?


A. Yes.


Q. "To lease, acquire real or personal property."


Number one, correct?


A. Correct.


Q. Is a tractor personalty, in your opinion?


A. Is it, I'm sorry, is it what?


Q. Is a tractor, is a piece of equipment that many


refer to as a "tractor" a piece of personalty?


A. A piece of personalty?


Q. Yes. The word personal property. The word that --


A. Personal property is a -- I suppose it could be.


Q. It could be? Is a trailer, tandem-axle trailer you


see hauling stuff to the gar -- dump, is that a personal


property?


A. It could be.
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Q. Would it surprise -- why did it surprise you that


Tivoli would buy a two-axle trailer that you haul garbage on?


A. We were doing entitlements for land, why would we


need a tractor?


Q. I'm asking -- I asked you a question. Would it


surpri -- why did it surprise you. And that's your response?


A. And it's -- that's why it would surprise me.


Q. Was the -- in your opinion, reading this now, was


that forbidden?


A. Was it forbidden according to the rules? No.


Q. Yeah.


A. No.


Q. That's my point. If we move on to 7.4 -- 7.4.7.1,


as I remember. Is that the last -- next page?


A. Yes.


Q. That document -- that, that particular paragraph was


in your -- within your knowledge at the time you proceeded as a


member of Four Winds?


A. I assume it would be.


Q. Well, did you even bother to read this document when


you were a member of an entity described as the general manager


of Tivoli?


A. I didn't bother to memorize it, but I did read it.


Q. You did? Do you recall the last three pages of this


document?
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Q. -- to Geosystems, right?


A. Correct.


Q. And it says "Temporary advance"?


A. Sure.


Q. Will you agree, or do we have to go through the


agreement again, that they had the authority -- Four Winds had


the authority, Equity Partners, to make temporary advances,


loans, et cetera, et cetera?


A. I believe they did not.


Q. Will you show me in the agreement where that --


A. Under the limitations.


Q. If you would, show it to me. You've got the exhibit


up there.


A. You want me to go off the exhibit?


MR. THOMPSON: It's in the book.


Q. (By Mr. Diumenti) I won't go into that. Are you


talking about seven?


A. Seven point five.


Q. Uh-huh.


A. I mean, again, this is the, this is --


Q. Well --


A. -- definitely --


Q. You pointed --


A. -- the contract portion of it all.


Q. You pointed me to 7.5. It says --
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A. Sure, limitations.


Q. -- they'll have the power to lease or buy real


property. To open one or more depository accounts. To borrow


money.


A. Um.


Q. Where does it say they can't make a temporary


advance or a loan to somebody?


A. In 7.5?


Q. Yeah.


A. It says:


"Operating agreement. To the contrary,


no act shall be taken, sum expended,


decision made, obligation incurred, or


power exercised by any manager on behalf


of the company except by the consent of


100 percent of all membership interests


with respect to."


And then there's --


Q. And you're referring now to 7.5.1?


A. Seven point five, Limitations. And the limitations


are seven -- 7.5.1 to 7.5.9.


Q. Okay. Seven point five says:


"Notwithstanding the foregoing or any


other provision, no act shall be taken,


sum expended, decision made, obligation
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incurred by any manager on behalf of the


company except by the consent of


100 percent of the interest of the


company."


And then it talks about the specific events, doesn't


it? This is only these eight things does that prohibition


apply to.


A. The eight things seem pretty broad.


Q. Well, look -- if you'll look before, their powers,


it says they can lend money and do all those things.


A. That, that's a contract issue.


Q. I -- Amen. Check No. -- Count No. 6, KeyBank, $300.


Why did you believe that was a theft?


A. Oh, six. What bank account did this establish?


Four Winds Development?


Q. I don't know. It says on the -- says right on the


check what it was for --


A. Because --


Q. -- but I can't read it.


A. -- Four Winds Development had nothing to do with the


entitlement process of Tivoli.


Q. Where do you see Four Winds Development? If you


look at the check --


A. Well, I just turned to the next page and assumed,


sorry.
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Q. All right. You'll certainly find it. It's Exhib --


Defendant's, I believe it's 28 or 29?


THE COURT: And that's Book 2. It's the first


document.


THE WITNESS: Twenty-nine? Got it.


Q. (By Mr. Thompson) Do you have it in front of you?


Okay. Would you turn to Section 12.10? Twelve point one oh?


A. Oh, excuse me. Section 12? Page 12?


Q. Yes, Section, Section 12.10.


A. Section 12.


Q. It's on page 19 of the 20 pages of the original


agreement before the amendment.


A. Okay, Section 12. You said page 19?


Q. Yes. On page 19, Section 12.


A. Twelve point?


Q. Ten.


A. Ten, okay.


Q. Would you read that for us, please?


A. "This agreement embodies the entire


understanding and agreement among the


parties concerning the company and


supersedes any and all prior


negotiations, understandings, or


agreements in regard thereto."


Q. Thank you. You said there was no agreement to pay
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for offices for Four Winds. Wasn't that your testimony?


A. Yes.


Q. Okay. Can you turn to Section 7.1(d) in this


agreement?


A. Seven point one (d)?


Q. Uh-huh.


A. Okay.


Q. Can you read that for us?


A. "The company has retained Four Winds


Development Group as their representative


to obtain all necessary governmental


permits, approvals, and entitlements


which are required to allow the


improvement, development, construction,


and sale of the real estate property.


Such expenses are considered expenses of


the company and shall be paid by Four


Winds and shall be reimbursed by the


company."


Q. Isn't it true that it was expected or contemplated


under this agreement that reimbursement payments would be made


to Four Winds?


A. According maybe to this, but not according to --


Q. Okay.


A. -- what everyone was agreeing it was.
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(Pause.)


MR. TAYLOR: No further questions.


THE COURT: All right. Recross? (Inaudible.)


SPEAKER UNKNOWN: Do you want?


THE COURT: He needs water.


THE WITNESS: Please. Thank you very much.


RECROSS-EXAMINATION


BY MR. DIUMENTI:


Q. I keep beating this horse --


A. Sure.


Q. -- today, but turn to page -- turn to the Tivoli


operating agreement. It should be in the volume right here.


A. Right. Thank you.


Q. And I want you to turn to page -- does yours say 12


of 20 down at the bottom?


A. Thirteen of 20. Do you want 12 of 20?


Q. No, no, no, no. I, I don't know why we have


different -- I want you to look at --


A. I got the Bates stamp number.


Q. -- 5.4.


A. Okay.


Q. Five point four, Roman Numeral (ix), I think. It's


a page over.


A. Page 10?


Q. Yeah.
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THE COURT: He's got your copy (inaudible.)


THE WITNESS: Do I have his copy?


THE COURT: Well, don't you? That -- in that


notebook --


MR. DIUMENTI: I think, I think --


THE WITNESS: I have no idea whose copy I have.


MR. DIUMENTI: I think he's got it.


THE COURT: Yeah. Defendants prepared that


notebook, so you've got the same --


MR. DIUMENTI: Yeah, we got the same one.


THE WITNESS: Yes.


Q. (By Mr. Diumenti) That's the paragraph I want you


to look at, but let me ask (inaudible) so we're absolutely


clear. You claim that if somebody bought something for more


than $500, if he didn't have the writing in advance of all the


members before he wrote the check, he stole the money?


A. Well, I didn't necessarily claim that. But that


would seem to be the, the agreement.


Q. No. Read the agreement.


A. I understand --


Q. Read --


A. -- what the agreement says.


Q. What does it say?


A. But if you go back to the interview I had with


Jim --
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Q. What does the agreement say?


A. -- he agreed to the same thing. He --


Q. Read what the agreement says. Just read 9.


A. Okay.


Q. The whole thing.


A. "By order or contract for any article


exceeding the value of $500 without the


previous consent in writing of all the


other members. And in case he or she


does so, the other members shall have the


option to take the goods or articles so


bought, ordered, or contracted for on


behalf of the company. Or to leave the


same for the separate use of the member


so buying, ordering, or contracting, to


be paid for out of his own -- out of his


or her own money."


Q. Isn't that exactly what happened on the trailer?


A. Um.


Q. Isn't that exactly what happened on the trailer?


A. You, you would have to talk to your --


Q. You know the facts --


A. -- clients on that.


Q. -- and you've read the agreement. Did they, did


they not take it back? The members said, We don't want it?
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A. There is money --


Q. There was no --


A. -- put, put back into Zions Bank from one of the


suspect accounts, which thousands of dollars went to.


Q. You can make it as difficult as you want. The


agreement says if you buy something -- and I'm not conceding --


A. Okay.


Q. -- that that applies to this. If you buy something


for more than 500 and the members don't want it, you have to


buy it. You -- they have that option, it says. Doesn't it?


A. Sure.


Q. Doesn't say you committed a theft. It says --


A. You --


Q. -- you have the option to take the goods or articles


bought, ordered, or contracted for on behalf of the company, or


leave them -- leave the same for the, the person that bought it


to pay for?


A. When was the trailer purchased, and when was the


trailer reimbursed?


Q. Long after this agreement was signed.


A. But when was the trailer purchased, when was it --


Q. I can't tell you that. But --


A. I can tell you that. You want me to --


Q. I don't think it's material or relevant. It was


paid back.
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contract, and felt that the Poseys had the right to move on.


Q. Is that attorney -- do you recall his name?


A. I don't. George, maybe, something. I...


Q. If I say Gary Peterson, would that ring a bell?


A. That's possible.


Q. Okay. That attorney, whatever his name was, or her


name, had you ever met that attorney before?


A. No.


Q. Is that someone -- is that an attorney that the


defendants introduced you to?


A. Yes.


Q. Would you say that the defendants encouraged you to


get out of that contract?


A. Yes.


Q. Okay. Now, also yesterday there was some discussion


when you were being cross-examined about capital contributions.


Do you recall that?


A. Yes.


Q. Do you recall the operating agreement or the


amendment to the operating agreement having anything to do with


those contributions?


A. Yes.


Q. Can you recall how much you were to pay, pursuant to


the operating agreement and its amendment?


A. I believe it was 750,000.
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the actor says that he or she has such an


intention."


My difficulty with this instruction is that we're


dropping the lesser-included offense of misappropriation so the


theft statute provides that a theft is committed if one


exercises unauthorized control with the purpose of permanently


depriving. And what I propose is we change it --


MR. TAYLOR: Not necessarily permanent -- I'm sorry.


I shouldn't interrupt.


MR. THOMPSON: Yeah. I, I would just modify this


instruction to read:


"It is not made otherwise because when


doing so might at some later or future


time have some intention of restoring the


loss sometime."


Because at the time that the theft occurs the


statute provides that there should be a purpose of permanently


depriving. Now, if, if the actor at a later time then changes


his mind and has an intention to restore the property to the


victim, that doesn't get him out of the box, because --


THE COURT: Uh-huh.


MR. THOMPSON: -- at the time he took --


THE COURT: Uh-huh.


MR. THOMPSON: -- the property he had the intent to


permanently deprive. But this instruction --
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by the consent of 100 percent of all


membership interests with respect to any


significant and material purchase,


receipt, lease, exchange, or other


acquisition of any real or personal


property or business."


Hundred thousand dollars is pretty material.


Basically one-third of the whole operating capital for Tivoli.


Any merger. That could include a joint venture. Any change in


the character of the business and affairs of the company. The


commission of any act which would make it impossible for the


company to carry on its ordinary business and affairs.


The testimony about the operating agreement and the


testimony about what the parties understood shows that the


Defendants exercised unauthorized control over Tivoli's


property. Property that, that the Poseys had an interest in.


And I'll talk about that. That's the next element of theft.


Property of another. The Poseys, they had that


29 acres for years. For a long time. They paid taxes on it.


And as Saratoga Springs was growing, they wanted to sell it.


And they did. We talked about the Real Estate Purchase


Contract. They sold this property for $3.5 million. That's


the purchase price.


That $3.5 million reflects the value because of the


potential in Saratoga Springs. Now, they sold this property.
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cases. I don't have the total up in front of me, but it seems


to me there's only a couple of felonies left. The rest are


misdemeanors, based on the amounts of the money that could


possibly be charged.


THE COURT: You know, despite what percentages are


written in the contract, we are here talking about criminal


matters. All this money, according --


SPEAKER UNKNOWN: But --


THE COURT: According to the expert witness, all the


money was derived from loans on their property. It's their


money.


MR. THOMPSON: Your Honor, you recall the Tiv -- the


expert went on to say that it was their money, and then they


put it in Tivoli and it was Tivoli's money. As soon as it


became Tivoli's money, then the percentages set forth in the


operating agreement apply.


At most the Poseys could have 23.8 percent of this


money. And therefore the property, as we refer to property in


the statute, could at most be 23.8 percent of the assets of


Tivoli corporation.


THE COURT: And couldn't it be concluded that they


did that in the agreement in order to facilitate their theft of


these people's money?


MR. THOMPSON: No, your Honor.


THE COURT: They made these contracts and agreements
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property to get the property back. But in order to get the


property back the Poseys had to get assistance from an


investor.


And to make a long story short, the Poseys only


ended up with half of that property back. So in other words,


they lost money as a result of this deal. But again, I don't


believe -- the State doesn't believe that that's relevant to


whether or not, to whether or not these Defendants committed


theft.


One more thing, your Honor, if I may.


THE COURT: Uh-huh.


MR. TAYLOR: The operating agreement, they made


the -- they raised the issue about that section having to do


with disputes. It's up to the jury to decide what the


operating agreement means. The jury's not bound by this


operating agreement.


And I think the way that they're coming at this is


to, to suggest that Mr. -- Mr. and Mrs. -- Mr. Jury, Ms. Juror,


you're not allowed to, to, to take into account witnesses'


testimony because this operating, this operating agreement


precludes that. And I think that's an absurd position to take.


MR. DIUMENTI: Your Honor, with all due respect, I


don't believe it's up to the jury. And we voiced this before.


Whether or not the applicable law governing this is Utah law or


not, whether that provision is binding, is not an issue of
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your codefendant, became involved in some way with you in?


A. No. This was one we were doing for Granite


Builders.


Q. Okay. Was there ever a joint venture between Tivoli


and Hidden Acres, LLC, regarding any of the lots on this


subdivision?


A. Yes. There was on Lot 16 and Lot No. 2.


Q. Okay. Now, let's go back to your relationship with


Mr. Diderickson.


A. Okay.


Q. You say you've known him for about 30 years and got


involved with Four Winds Development, if I understand that


testimony. Let's --


MR. THOMPSON: If I may, your Honor, for the benefit


of the jury and (inaudible.) I'm just going to put this aside


along this other easel.


Q. (By Mr. Thompson) You said Four Winds? That was a


limited liability company? How many members were in Four


Winds?


A. Three.


Q. Three members? Who were they?


A. Guy Anderson, Jim Diderickson, and myself.


Q. Okay. And you worked with them on a number of real


estate developments?


A. That's just pursuing some possibilities.
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A. -- electrical. Whatever goes under the slab, and


also for placing the gravel.


Q. Oh. So, so let me make sure I understand your


evidence. In addition to digging trenches for pipes to bring


in the water supply and electrical supply, you're going to


trench underneath the slab with this small excavator?


A. With the small excavator. And then with the, with


the small loader, you know, we'll get a load of gravel dumped


by, by this building, and then we'll pack it in and spread it


around. So this, this all becomes gravel here. And then under


here you'll probably have about a 3-or-4-inch layer of pea


gravel so you got a good uniform surface to sit everything on.


And then of course you have your rebar that comes into here and


ties into your slabs.


Q. Okay.


A. Horizontally and vertical, I might say.


Q. So why did you have Tivoli advance this money to


make the down payment on this piece of equipment?


A. Simply because it was my intention to build the


project this way.


Q. Okay.


A. And save Tivoli a bundle of money.


Q. Now, later my understanding is that you paid back


this advance, the $5,300. Is that correct?


A. We did.
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Q. And why did you pay it back?


A. Because the conceptual drawings that we submitted to


the City, which has been identified back there, the -- during


the course of the zoning change the whole concept changed. And


so it was no longer a benefit to Tivoli because we were not


going to build those residence. Therefore we returned the


money to Tivoli.


Q. Okay. Geosystems was the entity I see here on the


documents. Did they keep the equipment?


A. I believe they kept the equipment, yes.


Q. And they used it for other projects?


A. Yeah.


Q. Okay.


A. Whoops, let me put this back. I'm getting high


sniffing it. What did I...


SPEAKER UNKNOWN: (Inaudible.)


THE WITNESS: Huh? Is it under the eraser? No?


THE COURT: Don't worry about it. Just set it down


(inaudible.)


SPEAKER UNKNOWN: Just throw it down there. We've


got plenty more. (Inaudible.)


Q. (By Mr. Thompson) Okay. Well, let's talk about


this category -- we've talked about an example here -- let's


talk about this category of expenditure for equipment.


Mr. Bruun, what made you think that you had authority as a
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happened then Jim, and Guy, and myself secured the financing


for that home.


Q. Okay. But in the meantime you incurred some costs


in connection with --


A. We incurred some dump fees. Demolition (inaudible.)


You can imagine, the home there is 75 years old. Got great big


mature trees, and debris, and all that kind of stuff that has


to haul away. And so eventually, once we got a -- got the


construction loan, we reimbursed all the fees that Tivoli had


paid on behalf of Lot 16.


Q. Okay. So some of these reimbursements might have


occurred after the time that you knew that you couldn't go


forward?


A. That's, that's correct.


Q. But they were all for, for activity that occurred


prior to finding that out (inaudible)?


A. That's, that's correct.


Q. Okay. We'll come to some of these others later.


But your testimony is that this charge for $4,080 is an


expenditure of that type which we discussed yesterday?


A. Yeah. One, one of a few. I can't remember how many


there is. But yes.


Q. Now, turning to page -- or excuse me, Bates No. 42


in the exhibit. Do you recognize that document?


A. I do.
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Q. Can you tell us about it and how it relates to this


matter?


A. Uh-huh. Let's see. Company, Mouldings & Son.


Check No. 1015, in the amount of $40.80, was returned to Tivoli


Properties. And we had also made a check to Granite Builders


for supervision and, and what have you up to, up to this point.


We paid back a check in the amount of $10,498. And


that was -- that's dated May the 2nd of 2008.


Q. Okay. And whose signature appears here?


A. My signature.


Q. Okay. So this document is similar to one that the


State may have objected to because it had Mr. Diderickson's


signature on it, but this is one that you signed?


A. This is one that I signed, yes.


Q. Turning to the next document, Bates Stamp No. 43.


Do you recognize this document?


A. Yes, I, I've seen it before.


Q. Again, could you explain what it is and how it


relates to this Count No. 4 that we're discussing?


A. Yeah. It's dated 1/10/08. It's addressed to Heidi


at the fax number of 294 -- 801-294-8923. Let's see. Shelly


from Mouldings & Son -- I may say that it's in Ogden. It's a,


it's a private landfill where they accept any kind of


construction debris. She says:


"Here is a copy of your invoice and a
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Q. And again, your testimony is that you believe what


about your authority to write this check when you wrote it?


A. Yeah, absolutely. As the, as the manager of Tivoli


Properties, yes.


MR. TAYLOR: Your Honor?


THE COURT: Uh-huh.


MR. TAYLOR: Maybe I can expedite things. Can we


approach, please?


THE COURT: Uh-huh.


(Start private bench conference.)


MR. TAYLOR: That was Count 14?


MR. THOMPSON: Yes. That one has already been


admitted.


THE COURT: Uh-huh.


MR. TAYLOR: And which count is the count involving


the -- here it is. Your Honor, at this time the State would be


moving to dismiss Counts 11 and 14.


THE COURT: I assume there's no objection to that.


MR. TAYLOR: Pardon?


THE COURT: I assume there's no objection.


MR. THOMPSON: No.


THE COURT: They're dismissed.


MR. THOMPSON: As long as we make a record for the


jury.


THE COURT: Uh-huh.
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MR. TAYLOR: And your Honor, there could be some


others forthcoming.


THE COURT: Okay.


MR. TAYLOR: So. Trying to do my part to expedite


it.


THE COURT: That's helpful.


(End private bench conference.)


THE COURT: All right. Looks like afternoon break


time. We'll take ten minutes.


SPEAKER UNKNOWN: Please rise for the jury.


(Pause.)


THE COURT: Okay. Does the State want to do that in


front of the jury at some point, or?


MR. TAYLOR: I don't think I need to.


THE COURT: Well, okay.


MR. TAYLOR: I mean, I, I thought we just did.


THE COURT: Yeah.


MR. THOMPSON: Well, your Honor --


THE COURT: Well.


MR. THOMPSON: -- if that's the case, we, we'd like


it to be put on (inaudible.)


THE COURT: For the record, the State has moved to


dismiss Counts 11 and 14.


MR. DIUMENTI: So we don't need to address those


anymore. And the judge will obviously instruct the jury before
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they deliberate that those aren't deliberable issues, right?


THE COURT: What we'll do is when do a -- has


somebody done up a verdict form?


SPEAKER UNKNOWN: I have, yes.


THE COURT: Make sure on that verdict form we only


have the counts that are remaining.


SPEAKER UNKNOWN: Okay.


THE COURT: So that the jury will know (inaudible.)


MR. DIUMENTI: Ten minutes?


THE COURT: Uh-huh.


(A recess was taken.)


SPEAKER UNKNOWN: You may be seated.


THE COURT: All right.


MR. THOMPSON: Thank you, your Honor.


Q. (By Mr. Thompson) I show you now, Mr. Bruun, what's


been marked for identification Defendants' 15. And ask you if


you recognize this exhibit?


A. I do.


Q. The first page, Bates stamped 173, appears to be a


check in this case in the amount of $3,475. Whose signatures


appear, and do you recognize them?


A. James Diderickson and myself, Allan Bruun.


Q. Okay. This one's typed, so we don't have any


questions about handwriting. Do you have any recollection of


who created this document?
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Tivoli?


Q. From Tivoli.


A. Okay. Forty-seven thousand five hundred dollars.


Q. And how many deposits was that?


A. I count eight deposits.


Q. And there were nine total deposits that you've


reflected here, was there not?


A. What's that?


Q. There were nine total deposits that you've reflected


in this exhibit, are there not?


A. Yes, there are.


Q. So there are nine deposits, eight of them Tivoli.


Those were forty-seven thou -- or 47,500. And then there was a


deposit from the -- a return of the earnest money agreement.


Isn't that accurate?


A. Yes.


Q. And that earnest money agreement that was written


out of the Tivoli account was returned to the Four Winds


account. We've already -- you've already said what Four Winds


was to everybody, correct?


A. Yes, that's right.


Q. The reason that you believe the $7,500 check, not


the redepo -- not the pay back to Four Winds, but the check


itself was a theft is because there wasn't any authority to


give an earnest money on other property?
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A. Correct.


Q. That's your only reason? Is it?


A. And how it was used.


Q. It was used for earnest money on another property in


Uintah. Isn't that what you understand?


A. Exactly, yeah. Unrelated to the purposes of Tivoli.


Q. And that's my question. The only reason it was a


theft would be because you claim they couldn't invest in other


properties. Is that right?


A. I don't claim. That's how I see what I reviewed.


Q. And that's your basis for saying it was a theft?


A. Well, two things: The operating agreement, what the


parties understood, and the fact that it was unrelated to the


business of Tivoli.


Q. In your opinion it was. But you just read what the


business of Tivoli was in the very first paragraph of the


agreement, correct?


A. No. No.


Q. Tell me this. Why did you cut off these exhibits at


different dates?


A. To capture the relevant information.


Q. Well, we'll talk about that. Tivoli you took all


the way to '08?


A. Yeah.


Q. To 6/24 of '08. Right?
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Q. Okay.


A. -- of theft.


Q. So --


A. In, in my --


Q. (Inaudible.)


A. -- experience and training it is, yes.


Q. Okay. Well, obviously I could ask you to read the


theft statute for us and tell us where you find those words.


Do you think you find them there?


A. No.


Q. Obviously not. Again, we're talking a lot, it seems


to be, about who was authorized to do what, when. And you


mentioned that you had read the operating agreement of Tivoli?


A. Yes.


Q. And you said that these payments -- and you referred


to quite a few of them -- were not authorized. You opine some


of them that you looked at in the records were authorized, but


you opine that quite a few were not authorized; is that


correct?


A. That's correct.


Q. Well, Mr. Diumenti probably didn't hold your feet to


the fire as firmly as I would like to, but I would like you to


tell me. Where in this operating agreement specifically does


it say that these kinds of things were not authorized?


A. Well, in the, the -- I'll just go through all the
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places, if that's okay. The, uh. Under "Witnesseth," on the


first page? Number one, it says:


"The company shall not conduct any


other business, unless related to the


business, unless approved by the


unanimous consent of all the members."


Q. Okay. What's the business?


A. Well, let's keep going then. And we'll get to that.


The purposes of the company I think helps define the business.


On page 4, Section 2.4.


Q. Okay.


A. "The company is organized for the purpose


of carrying on the business of acquiring,


managing, improving, subdividing,


developing, leasing, and selling the


Property" -- which is a defined term --


"or any other enterprise that the members


may mutually agree upon."


And "Property" is define -- defined as the Saratoga


Springs property.


Q. Correct. So when the term is used with a capital


"P" it means 29 acres in Saratoga Springs?


A. Yes.


Q. When we say "property" with a small "p" we mean any


property, anywhere, anytime. It's not limited to that
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property. Correct?


A. Not necessarily.


Q. Okay.


A. Yeah. There's, there's more. Conduct of the


company, 5.3.5:


"Any questions regarding the conduct of


the company business shall be determined


by a vote of 100 percent of the managing


members of the company."


Q. Okay. I'd like you to read that again, with


emphasis.


A. "Any" --


Q. Five point three point five.


A. Okay.


"Any questions regarding the conduct of


the company business shall be determined


by a vote of 100 percent of managing


members of the company."


Q. Who were the managing members of Tivoli Properties,


LLC?


A. It may have been Equity Partners.


Q. That's right.


A. Yeah.


Q. So if, by that, the Equity managers determined to do


something, wasn't that a hundred percent of the managing
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members of the company?


A. Yeah. There's more. Yeah. Let's see. Page 9.


Five point four, (iii):


"Without the consent of all the other


members or member, no member shall" -- up


above -- "no member shall draw, accept,


or sign any (inaudible) exchange,


promissory note, or contract any debt on


account of the company."


Q. Okay. Do you want to review with us what section


we're in here? Is that --


A. Yeah.


Q. -- 5.4, Manner --


A. Five point four --


Q. -- of acting among members?


A. What's that?


Q. Is this Section 5.4, Manner of acting among members?


A. Sure, yeah. Lend any money:


"No member shall lend any money, give


credit to, or have dealings on behalf of


the company with any person or


corporation who the other members or


member shall have forbidden him to trust


or deal."


Number 7 --
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Q. Well, before we leave that one. Because this has


come up before, and we talked about -- with other witnesses


about this section. Does it say anywhere in this section that,


that it is applicable to managers acting as managers, as


opposed to individuals, who may also be managers, acting as


members?


A. It doesn't mention managers. But the manager is a


member as well, so.


Q. Thank you. That's all I wanted. It does not


mention managers, does it? Because it doesn't apply to


managers, does it?


A. If the manager is a member, I believe it applies.


Q. Well --


A. But that's my, that's my opinion, yeah.


Q. -- when a manager is a member acting as a member.


A. Yeah.


Q. But when a member is acting as a manager aren't


there some other provisions that apply?


A. Yes.


Q. Okay. Go ahead.


A. Section 7 of this:


"Give their signatures separately or


collectively on behalf of the company or


any member, except for legitimate


business purpose and with consent of a
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hundred percent of the members of the


company."


Q. And you say Section 7?


A. Five point four.


Q. Oh, 5.4.


A. Point one, Section 7.


Q. Okay. Again, any indication that this is incumbent


upon managers acting as managers?


A. I think it is, yeah.


Q. Well, for the same reason, correct?


A. Yes.


Q. And you can appreciate -- well, I'll ask the magic


questions again. Mr. Curtis, have you been qualified as an


expert in contract law for any court?


A. No. But you're asking me about this contract, so


I'm giving my opinion.


Q. I am. I'm asking you about where in this contract


it says that you can't pay the kinds of compensation for the


kinds of activities that you've alleged -- well, in your


opinion you said are thefts?


A. Section 7.1. Talks about the business of the


company. And I -- some -- somewhat defines business of the


company:


"Equity Partners shall have full,


exclusive, and complete authority and
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discretion in the management and control


of the business of the company" -- and


then I think this is the most critical --


"for the purposes herein stated."


Q. Okay.


A. So outside those purposes I don't think they had any


kind of full, exclusive, complete authority. Outside the


purposes of the company. Seven point one (c):


"All the members of the company shall


fix wages or salaries to be paid to any


of the members of the company."


I think that's, in my mind, clear as to, if there's


a salary paid, it should be set by all of the members.


Q. Okay.


A. Or a management fee, for that reason.


Q. Now, you've reviewed the records. Did the members


of Equity Partners ever pay themselves any money for managerial


activities?


A. Yes.


Q. Why -- what's your because for that? I've looked at


every check. I don't see a single check to Equity Partners.


A. No, the members of Equity Partners received checks


with a memo that says "management expense," or "management


fee."


Q. Okay. Let's look at Section 7.1. Would you turn to
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that, please?


A. That's where I was, yeah.


Q. Okay. It says, in 7.1(d), unless I'm mistaken:


"The company has retained Four Winds


Development Group as their representative


to obtain all necessary government


permits, approvals, and entitlements


which are required to allow the


improvement, development, construction,


and sale of the real property. Such


expenses are to be considered expenses of


the company and shall be paid by Four


Winds and reimbursed by the company."


There were a number of expenses that were paid


through Four Winds, were there not?


A. Yes.


Q. Okay.


A. Well a number, number of payments to Four Winds.


Q. Correct?


A. Yes.


Q. And I think your testimony was that those went on


and went to other people and other entities for --


A. Yes.


Q. And you assigned various nefarious motives to that


in your opinion?
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A. No, I did not. No. My opinion was that the


evidence would appear that it was not for the benefit of Tivoli


and the Saratoga Springs property. I didn't assign any


nefarious motives to that.


Q. Well. All right. I'll, I'll use your language.


I -- when I looked at the totality, not of this agreement but


of your testimony, that's the impression I got. Let's look at


any other provisions that you would cite in support of


(inaudible.)


A. Seven point four. Before we get into that let's go


to 7.1(d.) You know, I'm fine with reimbursing Four Winds. It


says in the last part of 7.4(d) that such expenses are


considered expenses of the company and shall be paid by Four


Winds and shall be reimbursed by the company.


I mentioned earlier, "reimbursement" in my mind is


you provide expense -- invoices, receipts, expense reports of


how the money was used, and you're reimbursed for those


payments. You don't just pay yourself a lump sum and just call


it good.


Q. Well again, we're looking to -- we've asked you to


identify anywhere in this contract that --


A. Okay.


Q. -- there is an authorization (inaudible.)


A. Seven point four, General powers of managers. And


this says:
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"Except as may otherwise be provided in


this operating agreement, the ordinary


and usual decisions concerning the


business affairs shall be made by the


managers. The managers have the power,


on behalf of the company, to do all


things necessary or convenient to carry


out the business and affairs of the


company."


Again, I think that -- to me the -- my opinion is


the key words are "business and affairs of the company," which


have been defined. And outside the business and affairs of the


company I think approval and disclosure is required.


Q. Okay. Any others?


A. Seven point five, Limitations: "Notwithstanding the


foregoing" -- so this, in the way I read it, it supersedes.


"Notwithstanding the foregoing and any


other provision contained in this


operating agreement to the contrary, no


act shall be taken, sum expended,


decision made, obligation incurred, or


power exercised by any manager on behalf


of the company except by the consent of


100 percent of the membership interest."


And then it goes through a number of things:
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"Any significant material purchase,


receipt, lease, exchange, or acquisition


of real or personal property."


In my mind that can -- that would include purchases


of equipment like Komatsu tractors or trailers. Entering into


joint ventures.


Q. Well, let me just stop you right there and ask you.


We've reviewed these accounts, and there's a considerable


amount of money going back and forth through there; is that


correct?


A. In the Tivoli account, or?


Q. In all of these accounts.


A. Yeah. In the Tivoli account, no. There's only 86


total transactions. It's a very simple account. And from


there it gets complex as the money moves out to all these other


companies and is commingled and shifted around.


Q. Well, what I'm, what I'm talking about, Mr. Curtis,


is in the business of real estate it's pretty clear from your


testimony that there's quite a bit of money involved. Correct?


These expenses are not trivial. For example, I recall


thousands of dollars. There's surveyors, equipment, land use


studies, water, soils investigations. These are significant


expenses, correct?


A. Which are these? Are you talking from the Tivoli


account?
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Q. Yes. Or even, you know, as I say, as they relate to


real estate development. A lot of the expenses that are


involved are considerable expenses, are they not?


A. Yes.


Q. Okay. Would it be reasonable that a manager would


have to go call a meeting, you know, if he wanted to buy -- or


put a down payment for $5,000 on a piece of equipment that he


needs for tomorrow on a job site? Isn't there in fact, in


Section 7.9, some provision about that?


If you'll turn to that and read that for us?


A. "Any action required or permitted to be


taken by the managers may be taken


without a meeting if the action is


evidenced by a written record describing


the action, signed by the manager."


Q. Okay. So by the terms of that isn't it likewise


reasonable that a manager, acting reasonably in his capacity as


manager, might go and make an expenditure, like buying a piece


of equipment or contracting for some of these other services


that were provided, make a record of it --


A. No.


Q. -- and then later bring it before the membership?


A. No. Absolutely not. The -- I think the


limitations, the limitations restricts it. It's outside --


Q. Well, let me ask -- let me read the (inaudible.)
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A. -- the, the purposes of Tivoli.


Q. I'm sorry, I shouldn't talk over you. Go, go ahead


and finish your thought.


A. I just think it's outside the purposes of Tivoli


to -- when you're in an entitlement process that's not


complete, why are you buying a tractor? That, to me, would say


send an email --


Q. Well --


A. -- get approval from --


Q. Yeah. We'll hear some testimony about that. I, I


agree that it's an issue in this case. But does not this


section say any action required or permitted to be taken by a


manager may be taken without any -- including, for example, as


set forth in the section you cited, Section 5.3.5:


"Any questions concerning the conduct


of the company business shall be


determined by a vote of 100 percent of"


-- not members -- "the managing members."


Is that not correct?


A. It's not. You're, you're, you're missing the


limitations section, which --


Q. No, we were, we were just there.


A. Which says that notwithstanding the foregoing, and


any other provision contained in this agreement, there are


these limitations. So any -- regardless of any other provision
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in the agreement, these limitations.


Q. Okay. And --


A. Supercede.


Q. Is that some of the ambiguity that you were talking


about before?


A. This part here is not am -- ambiguous, in my mind.


Q. Well, you're right. But the agreement as a whole,


sometimes it seems to say some things and in other places the


agreement seems to say other things. Is that a fair statement?


A. No.


Q. That's your testimony? Contrary to what you


testified on direct?


A. I, I mentioned one part that was ambiguous. But no,


I haven't testified of other parts in the agreement.


Q. Let's turn for a bit, if you would, to section --


well, I'm sorry. Let me let you finish. You were going to


give us all of your grounds.


A. Just 7.5, Limitations, lists 1 through 9. A number


of different things that cannot be done. Entry into any


mortgage. Grant of a security interest. Pledge or


encumbrance. Any merger. Any matter which would result in a


change in the amount or character of the company's capital.


When I sum up the transactions that have gone out of


Tivoli for apparent unrelated purposes, it is material. It's a


change in the amount of the -- and the character the company's
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this, this agreement is what it is. But that the Poseys had a


different understanding, if I gathered your testimony


correctly, from what they had agreed to in this agreement. Did


I mischaracterize, or mishear, or?


A. You'll have to ask that again, I'm sorry.


Q. Okay. I believe that you testified that the, the


Poseys had other understandings than what was represented in


this agreement with the Defendants.


A. No. I think their understanding is consistent with


how I see this agreement. But I, I think it helps interpret


these sections of this agreement.


Q. Well then, I'll just give you one last chance. Any


other section in this agreement that you would point to?


A. Seven point five point eight, another, another


limitation. It says:


"The commission of any act which would


make it impossible for the company to


carry on its ordinary business and


affairs."


After all the, the entire capital that was in


Tivoli, which was over $400,000, after all of this money goes


out to all these different purposes that appear unrelated to


Tivoli, I think it was impossible for the company to carry on


its ordinary business affairs.


Q. Okay.
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A. It made it very difficult for the company.


Q. Okay. Any other, any other section you would point


to?


A. There may be others. That's, that's what comes to


mind.


Q. So that's it?


A. That's what comes to mind. There may be others.


Q. Okay. Let's turn to -- back to Section 7.1 of the


agreement. Now, you've heard me talk about the difference


between Section 7, which refers to the business of the company


and refers to who manages it, versus Section 5.4, the manner of


acting among members.


And that there's a distinction between those two


sections (inaudible) with regard to different people, depending


on which hat they're wearing. Whether they're a member or


whether they're a manager. Let's look at 7.1 and see what it


says about the authority of the managers to conduct the affairs


of the company.


Would you look and please read for us Section


7.1(a)?


A. "Business of the company. Equity Partners,


LLC shall have full, exclusive, and


complete authority and discretion in the


management and control of the business of


the company for the purposes herein
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stated, and shall make all decisions


affecting the business of the company.


As such, any actions taken shall


constitute an act of and serve to bind


the company.


"EP shall manage and control the


affairs of the company to the best of its


ability and shall use its best efforts to


carry out the business of the company,


and will be compensated for providing


various services."


Q. So we're talking about what the business of company


is. And that the managers have the complete and total


authority to manage that business?


A. Yes.


Q. Let's look, if you would, at Section 7.1(d) just


briefly. We -- I read it, you read it, one of us read it. But


Four Winds is to act, in connection with that, as a


representative to help with entitlement. And that they're to


be compensated for that in some way. If they have expenses


they'll be reimbursed, for example.


Let's look now at subsection (e.) And I'll read it


to you. There's some typos in here, but:


"The company shall indemnify, save


harmless, and pay all expenses, costs, or
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liabilities of any member who, for the


benefit of the company, makes any


deposit, acquires any option, or makes


any similar payment, or assumes any


obligation in connection with any


property proposed to be acquired by the


company."


Now, we're talking about the business of company,


doesn't this seem to indicate that other properties besides the


29 acres are the business of the company?


A. No.


Q. Well, I'll read the plain language again:


"The company shall indemnify, save


harmless, and pay all expenses, costs, or


liabilities of any member who, for the


benefit of the company, makes any


deposit, acquires any option, or makes


any similar payment, or assumes any


obligation in connection with any


property proposed to be acquired by the


company which action shall have been


consented by the company, and who suffers


any financial loss as a result of such


action."


Now, you notice that "Company" is capitalized there,
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correct?


A. Yes.


Q. We had a discussion about what capitalization means,


correct?


A. Right.


Q. It's a defined term. Let's turn back to that


section in the agreement that you identified, Section 5.3.5.


Conduct of the company. It's capitalized, is it not?


A. Yes.


Q. "Any questions regarding conduct of the


company business shall be determined by a


vote of 100 percent of" --


Who?


A. Managing members of the company?


Q. Managing members of the company. And that's, again,


it's capitalized, is it not?


A. Yes.


Q. All right. Now, we've looked at other sections.


I'll, I'll just hit a few of them. Section 12.1, Formation of


the company. Again it's capitalized, right?


A. Yes.


Q. Could you read that for us?


A. Formation of the company?


Q. Uh-huh.


A. "The company is formed as a new venture for
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the purpose of acquiring real property


for development. There can be no


assurance that the real property acquired


by the company will be able to be


developed and sold at a profit.


"Furthermore, there can be no assurance


that the application of the capital


contributions required hereunder and the


proceeds of a loan, if obtained by Equity


Partners, will be sufficient to cover the


acquisition, development, and carry costs


of the real property."


Q. Okay. Is there anything in there that limits it to


the specific property in Saratoga Springs?


A. No. But I think you have to read the whole


agreement. You don't read one section.


Q. Okay. Well, that -- I, I think everyone in this


courtroom would agree to this. We're, we're reading a whole


lot of this agreement, are we not?


A. Sure. Yeah.


Q. Okay. Let's look, if you will.


MR. THOMPSON: Can I have a moment, your Honor?


THE COURT: Uh-huh.


MR. THOMPSON: Now I've got to find the right


section.
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Q. (By Mr. Thompson) At Section 7.4.7.1.


A. Okay. I'm there.


Q. Okay.


A. There is an express limi --


Q. This --


A. Okay.


Q. This is more of your limitations --


A. Yeah.


Q. -- that you referred to before, right?


A. Yeah. It's another limitation.


Q. Okay. Let's talk about exactly what that limitation


is. "There is an express limitation" -- do you want to read it


(inaudible)?


A. No. Go ahead.


Q. Okay.


A. Please.


Q. "There is an express limitation on the


nature of the business and the powers


granted to the managers herein. The


company is intended to purchase and


develop, hold, and sale real estate for


investment purposes only. And no


activities inconsistent with what -- such


limited purposes shall be undertaken."


Is there any limitation in this -- this is where it
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says what the business is. Is there any limitation that this


is limited to activities connected with the 29 acres in


Saratoga Springs?


A. I don't agree that this is where it says what the


business is, no. So.


Q. (Inaudible.)


A. There's a section entitled "Purpose of the company"


that sets forth what the business of the company is, as well as


the...


Q. Well this, I think you'll agree, uses the word


"Business" with a capital "B." It uses the words "hold and


sale real estate for investment purposes only." Doesn't say


anything further in limitation, does it not? And this is where


it purports to limit the activities of the company, does it


not?


A. It's one of the places. Seven point five places


further limitations on it.


Q. Okay.


A. So yeah.


Q. All right. But as far as what the business of the


company is, that's where it is --


A. Yeah.


Q. -- is it not?


A. Sure.


Q. Okay. Thank you.
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A. Again, this document speaks for itself. I'm not an


expert on this document.


Q. Right.


A. You're asking me for my opinion, so.


Q. Yeah. Well, I -- remember, where we got started is


I asked you to tell me where -- what the bases of your belief


were that these expenditures were things that seemed to not


relate to the Tivoli property. But we'll have a discussion


about whether they may relate to real estate or in fact


(inaudible) or not.


Isn't that where -- isn't that what the State has


hired you to do is to render an opinion on those issues; "yes"


or "no"?


A. Yes.


Q. Okay. Thank you. I'd like you to look at


Section 9.1 and 9.2. Now, your testimony before was that you


questioned the relatedness of the entities. And you opined, in


connection with some of these joint ventures that you'd


reviewed and other documents, that this was indicative of


wrongdoing. I'd like to have you read, if you would,


Section 9.1.


A. I don't think that properly characterizes my


testimony, but we can --


Q. Okay.


A. -- keep going. Yeah.
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Q. How -- let me ask it a different way so that I make


sure that I do understand. You spoke of self-dealing, did you


not?


A. Yes.


Q. Doesn't that generally have to do with individuals


or closely-related entities doing business with each other?


A. Yes.


Q. Okay.


A. But that's not -- you said "wrongdoing," and I


didn't testify to wrongdoing. I talked about self-dealing as


being one of the characteristics of fraud that we see


occasionally. With not -- proper disclosure is not provided --


Q. Okay.


A. -- of the self-dealing.


Q. I heard that as wrongdoing. I -- excuse me. Let's


read Section 9.1.


A. You want me to read it, or?


Q. Yeah.


A. Okay.


Q. I would appreciate that.


A. "Validity of tractions. Affiliates of the


parties to this agreement may be engaged


to perform services for the company. The


validity of any transaction, agreement,


or payment involving the company and any
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affiliates of the parties of this


agreement otherwise permitted by the


terms of this agreement shall not be


affected by reason of the relationship


between such affiliates or the approval


of said transactions, agreement, or


payment."


Q. Okay. Isn't the clear meaning of that that if a


company is closely related, or entities are closely related,


that that's not going to be a reason to question its validity?


A. I don't think so.


Q. Let me put the question another way. We'll read


Section 9.2 and read these together:


"Any manager -- any member and the


managers may engage in other business


ventures of any nature, including,


without limitation by specification, the


ownership of another business similar to


that operated by the company"?


MR. THOMPSON: I probably put the emphasis wrong


there. I apologize to the Court.


Q. (By Mr. Thompson) Let me read it again, with better


diction:


"Any member and the managers may engage


in other business ventures of every
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nature, including, without limitation by


specifi -- by specification, the


ownership of another business similar to


that operated by the company.


"Neither the company nor any of the


other members shall have any right or


interest in any independent venture, or


the income and the profits derived


therefrom."


These two provisions together speak to the issues of


dealing with closely-related entities, do they not?


A. To some degree, yes.


Q. Okay. And is there anything in these provisions


that prevents, for example in the, in the example I think that


you may have cited, Tivoli entering into an agreement or, or


going into business with Granite Builders, or retaining Granite


Builders to do business, or likewise Four Winds, or likewise


any other entity in which these Defendants and other parties


may be engaged in business?


A. Not --


Q. "Yes" or "no"?


A. Not these sections in isolation.


Q. Okay.


A. No.


Q. Thank you. But I'll, I'll put it further. Is there
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any other sections in this agreement, that you're aware of,


that addresses that issue?


A. Yes. I just -- all that I listed previously. We


can go back and --


Q. Okay.


A. -- read through those, or I can read them again.


Q. Well, but those you contended -- you read those in


the context of you telling us your -- the basis of your opinion


that, that there was not any authorization for payment.


Correct?


A. For, for doing business unrelated to the Saratoga


Springs property, yes.


Q. Okay. All right. I think we're, I think we're in


violent agreement [sic], Mr. Curtis. Here my question was


directed to the issue you raised as self-dealing. Things like


commingling and, you know, incestuous sort of business


relationships being improper. And that was -- with regard to


those issues, are not these sections the only sections that


address that issue?


A. No. They're not the only sections that address that


issue.


Q. Okay. With the reservation for the reasons you


stated before, correct?


A. Yes.


Q. Okay. And you appreciate that you and I might have
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A. Sure.


Q. Okay. Well, I think it's important that the Court


and the jury understand that these things were provided and you


can interpret them. But in a vacuum, without the context,


(inaudible) really understand whether the loan agreements were


used or the funds transfer agreement were used. Is that a fair


statement?


A. Yeah. Either way, it doesn't matter to me which was


used. I have the same response to both.


Q. Let's turn, if you would, to Section 12.4? Are you


there?


A. Yes.


Q. Okay. Your testify -- your testimony was that your


impression was that the Poseys did not have access to the


records. I believe your testimony was also that you had no way


of knowing whether the records were made available at the


offices of Defendants to the Poseys, or whether they ever


requested to see them. True or false? Did I (inaudible)?


A. No. I think they did request to see them, yes.


Q. Okay. We're going to have a discussion about that


in a minute. Let's look at Section 12.4. It says here that:


"Each member acknowledges that such


member has been furnished and has


reviewed the articles of organization,


the operating agreement of the company,
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and all amendments, if any, to those


documents. And each member further


acknowledges that all instruments,


documents, records, books, and financial


(inaudible) pertaining to this investment


have been made available for inspection


by such member at professional advisors.


And the books and records of the company


will be available, upon reasonable


notice, for inspection by such member


during reasonable business hours at the


company's principal place of business."


So that's the rules, if you will, if the member


wants to review the books and records of the company, is it


not?


A. It appears to be, yes.


Q. We had some testimony earlier that the Poseys were


signatories on the deposit accounts for Tivoli Properties.


They had access to the accounts, correct?


A. Yes, they did.


Q. They could look at them anytime they want, correct?


A. Uh-huh.


Q. In fact they did, didn't they? At least one time?


A. Yeah, one time. Yes.


Q. Okay.
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Q. I'd like you to now, if you would, refer to


Section 1. The first paragraph, "Witnesseth," again. The


purpose -- it says -- well, it says:


"Whereas the members desire to enter


into this operating agreement for the


purpose of governing the country --


Company" -- excuse me, with a capital


"C" -- "and two, and for the sole purpose


of investing in, purchasing, selling,


granting, or taking an option on lands


for investment purposes or development.


"The Company shall not conduct any


other business unless related to the


business, unless approved by unanimous


consent of the members."


Again, the purposes of the Company, with a capital


"C," is selling, granting, and taking an option on lands for


investment purposes and/or development. Is that not a clear


and definitive statement, the purpose of the company is real


estate development --


A. No.


Q. -- period?


A. No. The, the purposes of the company --


Q. Wait, just --


A. -- is defined in Section 2.4. While this gives some
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general, general view of the company, I think 2.4 sets forth


the -- in capital letters, the Purpose of the company. That's


my view of it.


Q. Well, let's read it again:


"The company is organized for the


purpose of carrying on the business of


acquiring, managing, improving,


subdividing or developing, or leasing --


leasing and selling the property, or" --


this is the significant part -- "any


other enterprise that the members may


mutually agree upon."


So is it not true, Mr. Curtis, that there could be


actually any purpose --


A. Yes.


Q. -- for the company if all the members agreed upon


it?


A. If they all agreed upon it, yes.


Q. Okay. But would you say, in light of all these


other provisions, isn't it also a fair statement that the


limitation on the business of the company is to real estate


development?


A. It's beyond, it's beyond that. It's -- the


limitation is to --


Q. Well, "yes" or "no"? If -- these other sections,
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we've read them specifically. We all agree about what they


say.


A. Yeah.


Q. Isn't it real estate development?


A. Of the Saratoga Springs property, yes.


Q. Well, that's what, that's what this says, unless


it's, unless it's something that everybody else agrees on.


MR. TAYLOR: Your Honor, if I may? I respectfully


object. I think we're beating a dead horse here. I think


we've already had this discussion. I think that the Court's


time is not being used as best as it could be right now.


THE COURT: I do think it's cumulative. Perhaps we


should copy this and let the jury read it as a whole.


MR. THOMPSON: Your Honor, I appreciate the


suggestion. I think we may do that.


Q. (By Mr. Thompson) You testified before that you had


some concerns with some of the expenditures that were


reimbursed, were paid back, as you said, without interest. And


that there was a 15 percent, or whatever it is, clock ticking,


and that was of some concern to you. Did you testify


(inaudible)?


A. I did, yes. Yeah.


Q. Okay. I've totaled it up, and maybe you can refer


to your summaries and confirm or deny. The expenses that were


paid total $35,350. Or that is to say the, the expenses that
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A. Three hundred and ninety-one thousand.


Q. Just --


A. After the Kent Wright money, 62,000.


Q. Thank you. Counsel was also asking some questions


about the operating agreement. We've talked about it at


length. I just want to ask you a couple of questions. In your


experience when it comes to interpreting contracts -- and first


let me ask, do you have that kind of experience?


A. Yes.


Q. Involving a dispute or disputes having to do with


contracts, is it common to take testimony or to get information


from other people regarding what they -- what, what that


contract means?


A. Yes. Almost every -- in every case.


Q. Okay. Nothing else, thank you.


RECROSS-EXAMINATION


BY MR. DIUMENTI:


Q. Mr. Curtis, you've had experience (inaudible)


disputes concerning contracts. Isn't that what you just


testified to?


A. Yes.


Q. Does this agreement, this Tivoli agreement, does it


have a portion of the agreement that says what happens when


there's a dispute in interpreting this contract?


A. I don't recall.
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Q. Well, why don't you look at the agreement. And then


look at page 19 and 20. That's 12.9, Disputes. Read to the


jury what the parties agreed to when disputes arose.


A. "Disputes. In the event that dis -- that


any dispute should arise concerning any


of the terms, covenants, or conditions of


this agreement, or with respect to,


respect to enforcement thereof, or with


respect to any dissolution or liquidation


of the company, or with respect to any


matter affecting the operation and


conduct of the business of the company,


such disputes shall be disposed by


arbitration by submitting the same to two


indifferent competent persons in or well


acquainted with the trade or business of


the company, one to be chosen by either


party, or by an umpire to be chosen by


the referees in the usual course in such


or similar cases.


"And their or his decision shall in all


respects be final and conclusive on both


parties, and shall be given in writing


within ten days next after such


submission, or within such period of time
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not exceeding 30 days as they or he shall


require."


Q. By your own admission you've had variance in


development, building, correct?


A. Yes.


Q. And when parties have disputes in contracts,


correct?


A. Yes. From -- as --


Q. If you --


A. As a financial expert, I should add.


Q. Well, you didn't qualify that. You said yes, you've


had --


A. Yeah.


Q. -- had experience. Is it unusual, based on your


experiences, for parties to include a provision on how to


resolve disputes in a development agreement or a limited


partnership?


A. Is it common? Is that the question?


Q. Is it uncommon --


A. Oh.


Q. -- for someone to put that type of a term in a


contract?


A. No.


Q. It's not uncommon at all, is it?


A. It's not.
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Q. Did you seek any evidence concerning whether or not


that dispute resolution alternative to these parties was --


MR. TAYLOR: Objection, your Honor.


THE COURT: Sustained.


MR. DIUMENTI: May I reserve the right to make a


record later on about why --


THE COURT: Uh-huh.


MR. DIUMENTI: -- I believe that prop -- question is


proper?


Q. (By Mr. Diumenti) If you'll look at 12.10:


"This agreement embodies the entire


understanding and agreement among the


parties concerning the" -- capital "C" --


"Company. And supersedes any and all


prior negotiations, understandings, or


agreements, in the aggregate."


Is any part of that provision complex for you to


grasp what it says?


A. The words say what they say. I --


Q. (Inaudible.)


A. Yeah.


Q. Nothing else that's ever been said prior to the time


of signing this will have any force or effect. Isn't that the


common-man interpretation of that 7.12 entire agreement?


A. That may be.
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Q. And why do you -- do you have any idea why people


put those in written contracts? That particular paragraph?


A. My opinion they -- to protect themselves.


Q. To make sure that no one comes back, isn't it, and


says, Oh, we didn't agree to that, even though it's in writing.


Isn't that the reason? To make things certain?


A. It depends on each company. Each, each


circumstance.


Q. This contract started out -- and I'm referring to


"contract." This operating agreement, a contract, started out


with Section 1, page 1, right? Correct?


A. Yes.


Q. And I'm not going to suffer the jury the reading of


that thing again that says what the purpose is. But let's look


at the last section of this contract, where it again states at


12.1, if you will read that?


A. The formation of the company?


Q. Yes.


A. "The company was formed as a new venture for


the purpose of acquiring real property


for development. There can be no


assurance that the real property acquired


by the company will be able to be


developed and sold at a profit.


"Furthermore, there can be no assurance
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that the application of the capital


contributions required hereunder and the


proceeds of the loan, if obtained by


Equity Partners, will be sufficient to


cover the acquisition, development, and


carry costs of the real property acquired


and held by the company."


Q. There were no guarantees that the loan would be


adequate to carry out the purpose, was it?


A. No.


Q. And who were -- the loan by who? Who does it say


the loan was?


A. Equity Partners.


Q. Doesn't say Poseys, does it?


A. No.


Q. Doesn't say Poseys and Equity Partners, does it?


A. It does not say both.


Q. Who made -- who took out the loan?


A. Equity Partners.


Q. Who personally guaranteed it?


A. I don't know.


Q. You didn't bother to look into that when you came


here to give your expert opinion?


A. No.


Q. Let's look at No. 12.4. If you'd read that to the
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jury. This is one they haven't heard before.


A. We should just give them this document.


Q. Yeah, well. You're the accountant, I'm the


attorney, so.


A. "Acknowledgment or access to records. Each


member acknowledges that such member has


been furnished and reviewed the articles


of organization and operating agreement


of the company and all amendments, if


any, to those documents.


"Each member further acknowledges that


all instruments, documents, records,


books, and financial information


pertaining to this investment have been


made available for inspection by such


member and its professional advisers.


"And that the books and records of the


company will be available, upon


reasonable notice, for inspection by such


member during reasonable business hours


at the company's principal place of


business."


Q. States clearly what an individual member's right is


to see the books and records, doesn't it?


A. Sure.
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Q. That's a pretty common term in most agreements like


this, is it not, in your experience?


A. I don't have a big enough population that I've


reviewed to, to make that.


Q. Okay. So your expertise is limited there?


A. Well, there's hundreds and millions of agreements


out there, so.


Q. Yeah, but your expertise in that kind of a situation


is limited. Didn't you say you didn't have a big enough


experience?


A. Yes. Yes.


Q. Okay. Then Policies. Would you look at that for


just a moment, please? Digest it.


A. You want me to read that?


Q. No. I want you to digest it first.


A. Oh, okay.


Q. Tell me when you've digested it.


(Pause.)


THE WITNESS: Okay.


Q. (By Mr. Diumenti) Would you read it to the jury now


that you've had an opportunity to read it first?


A. "Policies. In every instance where


agreement between the members does not


exist with reference to the policies to


be followed by the company, managing
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members shall have the right to decide


what policy or policies shall be


followed, and the other members -- member


or members shall consider the decision as


final."


Q. Twelve point ten. Which is obviously opposed to the


earlier similar subject that we talked about in an earlier 12.


But would you read 12.10 to the jury?


A. "Entire agreement. This agreement embodies


the entire understanding and agreement


among the parties concerning the company


and supersedes any and all prior


negotiations, understandings, or


agreements in regard thereto."


Q. And would you tell the jury with the next paragraph


how they amend, and how amendments to -- changes to this


agreement are made? That's in 12.11.


A. "Amendment. This agreement may not be


amended, nor may any rights hereunder be


waived, except by an instrument in


writing signed by the members having a


sharing ratio of more than 50 percent in


the aggregate."


Q. So this can't be -- this agreement can't be changed,


except in writing unless you have more than 50 percent. Is
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that what it says? Is that your opinion of that?


A. That's what it says.


Q. No, no question. What interest did the Poseys have


in Tivoli? And you can look at the capital contributions


portion of (inaudible) part of the agreement. I think it's


pretty clear.


A. I think they had a 25-percent total interest.


Q. Twelve and a half each?


A. Twelve and a half each, yeah.


Q. They didn't have more than 50 percent, did they?


A. No.


Q. Therefore, according to the provision you just read


this jury, any agreement changing the written agreement had to


be in writing and signed by all parties. Isn't that true?


A. I think that's what it said.


Q. Okay. Would you, would you agree with me that it's


pretty important before you sign a document that you know what,


what it says and what the ramifications are?


A. Yes.


Q. You keep talking about they were spending -- these


two fellows were spending money and they wouldn't make it to


entitlement. Is that -- does that summarize some of your


testimony? There wouldn't be enough to entitle it?


A. Well, for the purposes of Tivoli, the Saratoga


property. General --
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document concerning real property, for example, and that


anything that was different than what's written in this


agreement has to be in writing, signed by all the members?


A. I think --


Q. I'd read it again, but I don't want to beat a dead


horse.


A. Yeah. I think --


Q. True or not?


A. I think so.


Q. Okay. So you agree with me, this is a very


important document?


A. Yes.


Q. Okay. But this document says what it says, I think


you'll agree. This document does not say anything about what


authority these two gentlemen, Mr. Bruun and Mr. Diderickson,


thought they had when they made those expenditures.


In other words, I'm making a distinction between the


written document and what is in their minds. Do you follow my


distinction?


A. Yes.


Q. Okay. Let's look at Section 12.6 in the operating


agreement. That's on page 18, for your, for your reference.


Would you read that for us?


A. "Policies. In every instance where


agreement between the members does not
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exist, reference to the policies to be


followed by the company, the managing


members will have a right to decide what


policy or policies shall be followed.


And the other member or members shall


consider the decision as final."


Q. Okay. And again the managing members, that's


Equity. And Equity is?


A. Equity is?


Q. As far as individuals, who, who would that be?


A. I understand to be Mr. Bruun, Mr. Diderickson, and


Mr. Anderson.


Q. In light of that provision you just read isn't it


conceivable that these Defendants might believe they had broad


authority in management of the company?


A. They might.


Q. And that would include, would it not, entering into


joint ventures, making advances, things of that nature we


discussed?


A. Yeah. People believe a lot of things.


MR. THOMPSON: Thank you.


THE COURT: Okay. That's it for this witness. You


can step down.


Does the State rest?


MR. TAYLOR: The State rests, your Honor.
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Defendants' Exhibit 29. Now, we've heard a lot about this


document. Had a lot of people talk about the provisions of it.


Now we're going to hear from you, probably the most important


witnesses that's going to address this, because I'm going to


ask you about what you believe your authority was based on this


document, Mr. Bruun.


And let's start with our old favorite, Section 7.1,


if you would.


A. Okay.


Q. Do you believe this gave you the authority to write


checks for reimbursements, and why? You can read it if you


like. You can read it out loud. You can read it to yourself.


I'd just like you to tell us, if you would, why you think that


gave you the authority.


A. Absolutely it gave me the authority. I have no


question in my heart of hearts that I had the authority to do


so.


Q. Okay. At the risk of -- pardon me, your Honor --


beating a dead horse, let me, let me just read the first


sentence. And I'll limit myself to that:


"Equity Partners, LLC" -- "EP" in


quotations in parens -- "shall have


first -- shall have full, exclusive, and


complete authority and discretion in the


management and control of the business of
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the company for the purposes herein


stated, and shall make all decisions


affecting the business of the company."


Q. (By Mr. Thompson) Mr. Bruun, what did you believe


the business of the company to be?


A. Real estate development.


Q. Was there any ambiguity about that?


A. Not in my mind.


Q. Okay. Were you limited in any way in your


activities, as long as it was directed to real estate


development, under this agreement?


A. Not in my mind.


Q. Okay. Let's look at Section 7.4.1.


A. Seven point four point one?


Q. Yeah. I could have you read Section 7.4, but let's


go right to the heart of the matter. It says here that you


have the authority to:


"Purchase, lease, or otherwise acquire


any real or personal property. Sell,


convey, mortgage, or grant a security


interest in, (inaudible), lease,


exchange, or otherwise dispose or


encumber any real or personal property.


"Section 7.4.2. Open one or more


depository accounts, make deposits into,
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and write checks and withdrawals against


such accounts."


In your opinion, would reimbursement checks be


included in the authority granted under this provision?


A. Absolutely.


Q. And tell us why.


A. Yes.


Q. Well, why? I mean, I've given you two examples.


Why did you believe you had the authority to write these


reimbursement checks?


A. Because we were, we were involved in real estate


developments. And that was the purpose of the business. And


it gives me the authority to do so in those provisions.


Q. Okay. And you wrote them to, you wrote them to, I


believe in both cases to Granite Builders; is that correct?


A. That's correct.


Q. You testified earlier that Granite Builders was your


company; is that correct?


A. I had a couple of partners in Granite Builders, but


yes.


Q. Okay.


A. Yeah.


Q. One that you were involved in?


A. Yes.


Q. All right. So you say that's a closely-related
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company?


A. Correct.


Q. Did you believe at any time that you were


self-dealing or doing anything improper when you wrote


reimbursements such as those that we're talking about?


A. No. Granite, Granite Builders fronted everything.


Q. And when you say "fronted everything," explain that


for us, would you?


A. My, my, my salary and, and the invoices that we


talked about.


Q. Okay. And there might be others (inaudible)?


A. There might be others, yeah.


Q. Just as an example, these would be examples, right?


A. Correct.


Q. By way of distinction, did you get paid at all for


your activity, your duties, your whatever, as a manager of


Equity Partners, LLC?


A. Get paid from Equity Partners?


Q. Correct.


A. I believe I did.


Q. You did? Do you, do you recall any checks where you


were paid from Equity Partners?


A. No. No, I don't.


Q. Okay. Then how did you get paid?


A. From Granite Builders.
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Q. Okay. You sat through these proceedings. You've


heard some testimony about there being pass-throughs here and


there. And it eventually came to one of the entities being


Granite, Granite Builders?


A. Correct.


Q. Okay. We're talking generally about reimbursements.


If the activities that the payments related to were for real


estate development, did you believe you had authority to write


the checks at the time you wrote, not only these two checks


we've talked about, but any check in that, in that category of


payment type?


A. Yes.


Q. Okay. I refer you to Section 7 -- I'm sorry, 5.3.5.


Another of our old friends. I'm just going to have you go


ahead and read that for us when you find it.


A. "Conduct of the company. Any question


regarding the conduct of the company


business shall be determined by a vote of


100 percent of the managing members of


the company."


Q. Okay. What kind of authority did you believe that


provision gave you?


A. Well, Equity Partners was the manager of the


company.


Q. And you were a managing member of Equity Partners?
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A. Correct.


Q. Do you consider yourself a de facto manager of


Tivoli?


A. Yes.


Q. Okay. So how many members had to give their consent


for anything that the managing members did?


A. Equity Partners.


Q. Well, give me a number. How many, how many members?


A. Three.


Q. This says a vote of 100 percent of the managing


members of the company.


A. And so that would be one, I guess, Equity Partners.


Q. Let's, let's (inaudible) for your benefit, as well


as the jury's and the rest of us. Now the technology's got me.


Let's (inaudible) review. Do you see that, Mr. Bruun?


A. Uh, somewhat.


Q. Let's review the cast of characters here. Tivoli


Properties had how many members?


A. It's three -- well, two members and a manager. But


three.


Q. I think you could argue that every -- everybody


there -- Equity Partners, Kerry Posey, and Bobbie Posey -- you


were all members. Correct?


A. Okay. Correct.


Q. How many managers did you have?
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A. One manager.


Q. Okay. One managing member. So let me put the


question to you again. Under Section 5.3.5, how many members


had to agree?


A. One.


Q. Okay. And that would be who?


A. That would be Equity Partners.


Q. Okay. Now, since Equity Partners was managed by


you, Guy, and Jim collectively, you might say that you guys


also probably had to agree, correct?


A. Yeah, probably.


Q. Okay. We haven't looked at the operating agreement


for those companies in any detail.


A. Correct.


Q. We'll do that later. I'd like you to refer, if you


would, to Section 7.9. This is page (inaudible) of the


agreement (inaudible.) Would you read that for us?


A. Informal action?


Q. Uh-huh.


A. "Informal action. Any action required or


permitted to be taken by the manager may


be taken without a meeting if the action


is evidenced by a written record


describing the action taken, signed by


the manager."
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Q. So Mr. Bruun, did you believe that you needed to get


Bobbie and Kerry's permission before you wrote any check?


Not -- let's not even limit it to these that we're discussing,


these reimbursements, but any check.


A. No.


Q. Okay. But with respect to reimbursements, did you


believe that you needed to have other members' approval before


you wrote these checks?


A. No.


Q. We'll turn to another category. This is equipment


purchases.


MR. THOMPSON: May I have a moment, your Honor?


THE COURT: Uh-huh.


(Pause.)


MR. THOMPSON: Thank you, your Honor. It's


(inaudible) document.


Q. (By Mr. Thompson) I show you now what's been marked


Defendants' Exhibit 3.


MR. THOMPSON: Do you have a copy of that, Counsel?


Q. (By Mr. Thompson) And ask if you recognize this


exhibit. Let's start with the first page, Bates Stamp No. 19.


This purports to -- well, this comports to Count 3. It's a


check in the amount of $5,300, made out to Komatsu Equipment.


A. That's correct.


Q. Whose signature appears?
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Q. Okay. What kind of property is it?


A. Personal property.


Q. Okay. Is it a fair statement that any kind of


property that isn't real property is personal property,


tangible or intangible?


A. Yeah.


Q. Is that your understanding?


A. Yep.


Q. Okay. We went over 7.2 before. The broad authority


to write checks, open accounts, and things like that. We'll


spare the Court a rehash of that. As well as 5.3.5, where you


will recall we looked at how many members of the three


members -- we've erased part of it, but you can see there's


three members (inaudible): Equity Partners, Kerry Posey, and


Bobbie Posey.


How many members, and who was it, really counted in


that calculation of how many people had to agree before you did


something (inaudible)?


A. One. Equity Partners.


Q. Let's look, if you would just for a minute, at one


that we haven't looked at too much. That's 12.6. If you can


turn to that. (Inaudible.) Will you read that for us?


A. Twelve point six, Policies. Excuse me just a


second.


"In every instance where agreement
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between the members does not exist with


reference to the policies to be followed


by the company, the managing member shall


have the right to decide what policy or


policies shall be followed, and the other


member or members shall consider the


decision final."


Q. What kind of authority did you believe you had under


that provision of the agreement?


A. I believe I had the authority to make the decisions


that I did.


Q. Let's turn to a different kind of expense. I'll


broadly categorize them as overhead, rent, office and


employees, and supporting efforts. Let's look, if you will, at


an example.


MR. THOMPSON: May I have a moment, your Honor?


THE COURT: (Inaudible) take another short break


right now, or?


THE WITNESS: Sure. That would be nice.


MR. THOMPSON: I'm amenable if you are, your Honor.


THE COURT: (Inaudible.)


SPEAKER UNKNOWN: Please rise for the jury.


(Pause.)


THE COURT: Okay, ten minutes.


(A recess was taken.)
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Q. Okay. So when you say "four ways," explain to us


why you divided it four ways.


A. Well, we had four companies that ran out of the


office, and so we decided to -- it would only be fair that


everybody carried their portion of the burden because all the


equipment and everything we had was made available to


everybody.


Q. Okay. What companies were those?


A. Oh, let me -- ha, ha. It's been, it's been a long


time, but let's see. We had -- at that time we had Tivoli, we


had Granite Builders, US General, and I believe Four Winds.


Q. Okay. Now, at first did you divide it four ways, or


did you divide it three ways?


A. At, at first, three ways.


Q. Okay. And -- because prior to a certain point in


time Tivoli didn't exist, did it?


A. That's correct.


Q. Now, with that example -- and there are a number of


checks, obviously, that we didn't refer to, but this is an


example of such a check for office overhead. Did you believe


that you had authority to write checks for overhead?


A. Absolutely.


Q. And why is that?


A. It's in the operating agreement.


Q. Okay. Why did you personally believe that you had
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the authority to write checks for this kind of expenditure?


A. Because I was the manager of Tivoli.


Q. Okay. Let's refer, if you will, to Section 7.1.


A. Our old friend?


Q. Yes, but we'll spare a rereading and go right to


section (d)?


A. Seven point one(d)?


Q. Uh-huh.


A. "The company has retained Four Winds


Development Group, LLC, Four Winds, as


their representative to obtain all


necessary" -- excuse me -- "governmental


permits, approvals, and entitlements


which are required to allow the


improvement, development, construction,


and sale of the real estate property.


Such expenses are considered expenses of


the company and shall be paid by Four


Winds and shall be reimbursed by the


company."


Q. Okay. Now, is this check to Four Winds?


A. What's that?


Q. Is this check to Four Winds?


A. Where is the check?


Q. It's the first page of the exhibit.
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THE COURT: Exhibit No. (Inaudible.)


THE WITNESS: Exhibit No. 9? Yes, it was made out


to Four Winds.


Q. (By Mr. Thompson) Okay. So was this section of the


agreement the basis for your claiming that authority?


A. Yes.


Q. Besides the fact that you were the manager and you


felt (inaudible)?


A. Correct.


Q. Okay. Let's look also, if you would, at


Section 7.4.1. Doesn't it say here that you had the authority


to purchase, or lease --


A. Yep.


Q. -- or otherwise acquire any real or personal


property? Did you have the authority, in your opinion, under


this agreement to, to enter into any kind of arrangement for


leasing of office space?


A. Absolutely.


Q. Let's look at Section 7 --


MR. THOMPSON: Oh. Your Honor, may I have a moment?


THE COURT: Uh-huh.


MR. THOMPSON: I need to find another exhibit.


(Pause.)


Q. (By Mr. Thompson) Show you what's been marked for


identification Defendants' Exhibit 73. Do you recognize that
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A. Yes. Yeah.


Q. Okay. And you're familiar with this office-sharing


agreement and the arrangement you had. Explain to us, if you


will, how it worked. What, what was its purpose, and why did


you do it?


A. It was just to, in all fairness to all parties, to


share the expenses of running the office and all the associated


expenses.


Q. Okay. All of these different entities were


separate; they filed separate tax returns?


A. Correct. And they all contributed their portion.


Q. Okay. If you wouldn't mind, tell me why you believe


you had the authority to enter into such an agreement.


A. I was the manager of Tivoli Properties.


Q. Okay. Did this provision you just read, 7.4.1 about


giving you authority to arrange for leasing real property --


A. Absolutely.


Q. -- did that figure into it?


A. Absolutely.


Q. Okay. I would now refer you to another category of


expenses. I'm going to call this fees, salaries, compensation,


(inaudible.) In other words, payments made to people and


entities in compensation for work that they have done.


Did you believe you had the authority to make


expenditures of this kind, Mr. Bruun?
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A. Absolutely.


Q. Without revisiting it, was Section 7.1 one basis of


that?


A. Yes.


Q. Okay. What other sections of the agreement did you


believe gave you authority to --


A. Um.


Q. -- (inaudible)?


A. Nine point one.


Q. And why do you refer to that section?


A. Well, can we read it?


Q. Sure.


A. Okay. "Affiliates of the parties to this


agreement may be engaged to perform


services for the company. The validity


of any transactions, agreements, or


payments involving the company and any


affiliates of the parties to the


agreement otherwise permitted by the


terms of this agreement shall not be


affected by reason of their relationship


between them and such affiliates or the


approval of said transactions,


agreements, or payments."


Q. Why do you feel that gives you authority to enter
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into -- well, for example, this agreement we just talked about?


A. I just feel that that's the authority that I had to


do that on behalf of the company.


Q. Even though they were, well, in one case one of the


managing members was your daughter?


A. Yep.


Q. Okay. Any other sections that you feel give you the


authority to?


A. Five point three point five.


Q. I think we've seen that one before.


A. Okay.


Q. Any others?


A. Twelve point six.


Q. That one also looks familiar. Tell us if you would,


Mr. Bruun, how broad authority did you think you had in


connection with making payments in connection with office


overhead?


A. Extremely broad.


Q. Okay. Now, was there any limitation at all on it?


Did you have to be reasonable, for example?


A. Yeah.


Q. What about you personally; did you feel you were


under any other constraints, moral, ethical?


A. I'm not sure I understand the question.


Q. Oh. Do -- did you believe you could rent a suite in
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Vegas, and bring in some dancing girls, and?


A. No, obviously not.


Q. Okay. So there was some limitation on your


authority in that regard?


A. Yeah. It all had to be business related.


Q. Okay. And what kind of business are we talking


about again?


A. Real estate development.


Q. Okay. I'd like to refer to another kind of


expenditure, other real estate ventures and joint ventures. I


refer you now to what's been marked...


MR. THOMPSON: Your Honor, may I have a moment? I


(inaudible) the --


THE COURT: Uh-huh.


MR. THOMPSON: -- papers in this binder.


Defendants' Exhibit 2. Thank you for your patience


(inaudible.)


Anticipating an objection by opposing counsel, I'd


like to state that we will not be offering Bates stamp pages 14


through 18 of this exhibit at this time.


MR. TAYLOR: What's the exhibit?


THE COURT: Number 2.


MR. THOMPSON: This is Defense Exhibit 2.


MR. TAYLOR: And that's Bates stamp 0009 through


00013. Oh, you know what? I'm sorry. Go ahead, Mr. Thompson.
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office and put some demands on it, and we made a deal with him.


Q. You, you were going to do some sort of real estate


development. You were either going to develop this lot and


sell it as an improved lot and make a quick buck, or you were


going to build something on it. But you were, you were going


to make some money, correct?


A. Correct.


Q. Okay. So did you actually follow through with this


joint venture agreement?


A. No, we did not.


Q. Okay. But, now come back. The reason I brought it


up as an example, it is nevertheless a joint venture, isn't it?


A. It is.


Q. Okay. Why did you think you had the authority to


enter into joint ventures?


A. Here again, because I was the manager of Tivoli.


Q. Are there any specific parts of the agreement that,


that you would point to as justification or otherwise would


give you the idea that you had the authority to do such a


thing?


A. I believe so.


Q. Okay. I believe so too. And one particularly comes


to mind, 7.4.7. That's on page 13 of the agreement.


A. Seven -- 7.4.7?


Q. Uh-huh.
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A. Okay. Would you like me to read it?


Q. Yes. I'd like you to read it for us and then tell


us why you think it gave you the authority to enter into a


joint venture such as we've just described.


A. "Participate with others in partnerships,


joint ventures, and other associations,


and strategic alliances, only where same


are directly in pursuit of the business


as defined above."


Q. I mean, what was your understanding of "the business


as defined above"?


A. Real estate development business.


Q. Okay. Mr. Bruun?


A. Yes.


Q. I'd like you to now look at what's been marked, and


it's exhibit...


MR. THOMPSON: May I have a moment to find this


exhibit (inaudible), your Honor?


THE COURT: Uh-huh.


MR. THOMPSON: Twelve. And anticipating Counsel's


objection, I'm not going to offer this at this time. I just


would like the witness to have the benefit of the exhibit to


refer to.


THE COURT: Okay.


Q. (By Mr. Thompson) Do you recognize this check?
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tomorrow. But perhaps not, too.


MR. DIUMENTI: Perhaps not (inaudible) still got


another witness. I knew long ago this was going to take two


weeks.


THE COURT: It has taken two weeks. Keep going.


MR. THOMPSON: Okay.


(End private bench conference.)


MR. THOMPSON: All right. After having been through


the document I see that it doesn't contain the pages that the


State objected to before, so I would offer Defense 8 for


admission.


THE COURT: Any objections?


MR. TAYLOR: No objection.


THE COURT: It's admitted.


Q. (By Mr. Thompson) Mr. Bruun, why did you think you


had the authority to sequester funds?


A. Well, let's go back to the operating agreement. I


believe the operating agreement is the Bible, isn't it?


Q. It is. Might I suggest Section 1.2.4?


A. One point two point four:


"'Available funds' means the company's


gross cash receipts from operation less


the sum of: (a) payments of principal,


interest, charges, and fees pertaining to


the company's indebtedness; (b)
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expenditures incurred incident to the


usual conduct of the company's business.


Including, without limitation, the


managers' compensation, payments made


pursuant to Article 7.9(c)" -- I


believe -- "amounts reserved to meet the


reasonable needs of the company's


business in the future, as determined by


the manager in its sole discretion."


Q. So in other words, the document does talk about


reservation of funds to meet future needs?


A. Correct.


Q. Now, just to be clear, did you ever have any cash


receipts from operations, per se?


A. No.


Q. But the idea of reserving funds is clearly set forth


in this agreement, is it not?


A. Absolutely.


Q. Okay. What did you believe about your authority, as


the manager, to sequester funds?


A. I want to make sure that we had the funds available


to finish this. We took a piece of dirt -- I -- if I can be


this blunt -- that was worth about $600,000 and made it worth


almost $7 million. What would have happened to all of us if we


had not gotten to that point? Including the Poseys.
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A. Three hundred and ninety-one thousand.


Q. Just --


A. After the Kent Wright money, 62,000.


Q. Thank you. Counsel was also asking some questions


about the operating agreement. We've talked about it at


length. I just want to ask you a couple of questions. In your


experience when it comes to interpreting contracts -- and first


let me ask, do you have that kind of experience?


A. Yes.


Q. Involving a dispute or disputes having to do with


contracts, is it common to take testimony or to get information


from other people regarding what they -- what, what that


contract means?


A. Yes. Almost every -- in every case.


Q. Okay. Nothing else, thank you.


RECROSS-EXAMINATION


BY MR. DIUMENTI:


Q. Mr. Curtis, you've had experience (inaudible)


disputes concerning contracts. Isn't that what you just


testified to?


A. Yes.


Q. Does this agreement, this Tivoli agreement, does it


have a portion of the agreement that says what happens when


there's a dispute in interpreting this contract?


A. I don't recall.
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that what it says? Is that your opinion of that?


A. That's what it says.


Q. No, no question. What interest did the Poseys have


in Tivoli? And you can look at the capital contributions


portion of (inaudible) part of the agreement. I think it's


pretty clear.


A. I think they had a 25-percent total interest.


Q. Twelve and a half each?


A. Twelve and a half each, yeah.


Q. They didn't have more than 50 percent, did they?


A. No.


Q. Therefore, according to the provision you just read


this jury, any agreement changing the written agreement had to


be in writing and signed by all parties. Isn't that true?


A. I think that's what it said.


Q. Okay. Would you, would you agree with me that it's


pretty important before you sign a document that you know what,


what it says and what the ramifications are?


A. Yes.


Q. You keep talking about they were spending -- these


two fellows were spending money and they wouldn't make it to


entitlement. Is that -- does that summarize some of your


testimony? There wouldn't be enough to entitle it?


A. Well, for the purposes of Tivoli, the Saratoga


property. General --
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THE COURT: (Inaudible) good time to break for


lunch. We have some legal matters to handle during lunch, so


we're going to have you come back at 1:30.


SPEAKER UNKNOWN: Please rise for the jury.


(Pause.)


THE COURT: Have a seat.


MR. TAYLOR: Your Honor, may Mr. Curtis step down?


THE COURT: Uh-huh.


All right. I believe Defense Counsel has some


motions.


MR. DIUMENTI: Just to be clear, the State has


rested; is that correct?


THE COURT: Yes, he just did.


MR. DIUMENTI: Your Honor, Defendant Diderickson


would request the Court to dismiss the counts contained in the


Information against him on the basis first, probably most


recent in the Court's memory, is that Mr. Curtis testified that


the ownership of the money in the saving -- or in the Tivoli


account changed when it was transferred in. That the owner was


Tivoli. Not Poseys.


The State's alleged a theft by -- from the Poseys.


And I believe that their expert's evidence and his opinions


eliminated the possibility to the jury of a finding that it was


the Poseys' money. The conclusion was it was Tivoli's money,


not the Poseys. The theft was from the Poseys.
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I don't know whether you're going to join in that


motion, but.


MR. THOMPSON: I am. I may say some further words,


but I would certainly join in that motion on behalf of


Mr. Bruun.


THE COURT: Okay. I'm not going to dismiss at this


time. The Poseys were members of Tivoli. And it could be


construed that since the loan, although guaranteed by your


clients, was on their property, that the money derived from


their interests in addition to them being members of Tivoli.


MR. DIUMENTI: If that's your finding, your Honor,


I'd find that the charges have to be, at least at this point,


amended, because they only had a 25-percent interest in those


funds.


THE COURT: You can still steal somebody's


25-percent interest in something.


MR. DIUMENTI: But if they steal --


MR. THOMPSON: Your Honor, may I be heard? Your


Honor, first of all, the amendment to the operating agreement


first of all changed those percentages. And it turned out to


be in particular 23.8 percent was the total interest owned by


the Poseys.


And (B), if that's the finding, then not only do


these counts change in character, they change actually -- they


go from felonies to misdemeanors in very, very, very many
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cases. I don't have the total up in front of me, but it seems


to me there's only a couple of felonies left. The rest are


misdemeanors, based on the amounts of the money that could


possibly be charged.


THE COURT: You know, despite what percentages are


written in the contract, we are here talking about criminal


matters. All this money, according --


SPEAKER UNKNOWN: But --


THE COURT: According to the expert witness, all the


money was derived from loans on their property. It's their


money.


MR. THOMPSON: Your Honor, you recall the Tiv -- the


expert went on to say that it was their money, and then they


put it in Tivoli and it was Tivoli's money. As soon as it


became Tivoli's money, then the percentages set forth in the


operating agreement apply.


At most the Poseys could have 23.8 percent of this


money. And therefore the property, as we refer to property in


the statute, could at most be 23.8 percent of the assets of


Tivoli corporation.


THE COURT: And couldn't it be concluded that they


did that in the agreement in order to facilitate their theft of


these people's money?


MR. THOMPSON: No, your Honor.


THE COURT: They made these contracts and agreements
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for that purpose?


MR. THOMPSON: The State has, the State has not


proved any of that. Certainly not beyond a reasonable doubt.


MR. DIUMENTI: No evidence.


THE COURT: What's the State's response?


MR. TAYLOR: I think, your Honor, the best response


I can give is to point to the 29 acres which was used as


collateral for the loan. So I think if you look at that fact,


that helps us to understand how, how the percentage issue


really doesn't apply. That's the State's response.


THE COURT: I'm not going to dismiss at this point


in time. I think the State has shown a prima facie case.


What's your next motion?


MR. DIUMENTI: Well the further motion, your Honor,


you ruled on that. I think Mr. Thompson's probably better able


to see than I am and articulate the request. Again, that it is


absolutely material, relevant. It's not prejudicial. It's


essential the jury see the settlement agreement.


There's a portion in the agreement that everybody


got nervous when I read, but the agreement's in. If there's a


problem, a dispute, here's how you resolve it. I didn't write


it. I didn't sign that agreement.


But I'll let Mr. Thompson go on. He's much more


focused on the real issue than I am.


MR. THOMPSON: Well, Mr. Diumenti is absolutely
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infringe upon.


Actually there's another jury instruction. This is


the last one that I'll talk about: You are instructed that if


one misappropriates and converts to his own use money or


property belonging to another under circumstances that


constitute theft, it is not made otherwise because the one


doing so might have some intention of restoring the loss


sometime. And such an act is not prevented from being theft


merely because the actor says that he or she had such an


intention.


If all the money was being used for Tivoli, if all


the expenditures were justified, why are they paying it back?


Why are they putting it back? If someone commits a theft and


has someone else's property, whether it's 30 months, 30 days,


30 seconds, returning it is not a defense. And this is one of


the jury instructions for this case.


Okay. Let's talk some more about the exhibits. We


talked about the Real Estate Purchase Contract, the operating


agreement. Exhibit 3, State's Exhibit 3 consists of checks.


And I'm not going to go over all of them, I'm going to go over


some of them.


Check 1006. This was the $2,000 paid to, excuse me,


Jim Diderickson for a management fee. And I think we heard


testimony that this memo, manage -- "management fee," this was


in error. Seems like there are a couple of -- well, there were
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Opinion


[*818] Defendant Mitchell D. Burton appeals
from a conviction of two counts of second degree
felony theft. We reverse.


FACTS


In February 1984, defendant Burton contracted to
sell his home to Jack La Monte Waldron. Burton’s
home was encumbered by two trust deeds, the
first in favor of Valley Bank and Trust Company
(″Valley″) for $ 108,300 and a second in favor of
First Security Financial (″First Security″) for $
102,969.80. Valley’s trust deed contained a ″due
on sale″ clause, barring assumption of the note
obligation by any subsequent purchaser.


Waldron attempted to obtain financing through
Valley for the purchase, but did not qualify for a
loan. Waldron and [**2] Burton then entered into
a private financing agreement. Waldron traded the
equity in his home for the down payment on
Burton’s home and executed an ″all-inclusive
trust deed″ for the $ 210,000 balance due on both
notes. Waldron was to make monthly payments of
approximately $ 1,000, depending on the interest
rate on the Valley obligation which contained an
adjustable rate clause. Waldron was also required
to make four large annual payments, corresponding







to payments due on Burton’s First Security
obligation. 1


Waldron took possession of the home in March
1984 and made monthly payments from March
1984 through February 1986 without incident. His
payments were due on the first day of each month.
Although the contract did not expressly so state,
Waldron understood that Burton immediately
applied Waldron’s payments to the first and second
trust deeds. Indeed, Burton twice asked Waldron
to pay him on time [**3] so that Burton could pay
his lenders without incurring late charges.


In April 1986 Waldron became aware of some
difficulty with Valley when he found a note
stating that the March and April 1986 payments
had not been made. The note was written on the
back of a Valley officer’s business card and left at
the home.


Waldron and Burton had several discussions
concerning the missed payments. Each time Burton
assured Waldron that payment would be made and
explained that the missed payment was due to a
check written to Burton that had bounced,
unexpectedly leaving him without sufficient funds
to pay Valley. Waldron stopped monthly payments
to Burton in May 1986, believing that the missed
payments to Valley would not be brought current
and foreclosure would result. Acting on the
delinquent payments and its discovery of violation
of the due on sale clause, Valley foreclosed the
trust deed on December 23, 1986.


On June, 3, 1988, Burton was charged with three
counts of second degree felony theft, based on the
failure to make three payments to Valley after
having received payments from Waldron. At a
trial to the court on undisputed facts, Burton was
found guilty on two counts. The trial court, [**4]
appreciating the atypical nature of this case,
immediately issued a certificate of probable cause
and stayed Burton’s sentence. This appeal
followed.


THEFT


Burton was convicted under Utah Code Ann. §
76-6-404 (1990), which states HN1 ″[a] person
commits theft if he obtains or exercises
unauthorized control over the property of another
[*819] with a purpose to deprive him thereof.″


While conceding that the ″contract terms are not
explicit″ on this point, the state postulates that
Burton was obligated to pay money received from
Waldron directly to Valley. The state presented a
composite of evidence; asserting that Waldron’s
subjective understanding of the contract terms
coupled with Burton’s requests for timely
payment, demonstrate Burton’s obligation to remit
Waldron’s payments to Valley; i.e., he was not
authorized to do anything with Waldron’s money
but pass it along to the lenders.


The terms of the contract underlying this
transaction are unambiguous and create no express
duty requiring Burton to pay over the sums
received from Waldron. HN2 We construe
unambiguous contracts as a matter of law and
accord no deference to the trial court’s ruling.
Allstate Enter., Inc. v. Heriford, 772 P.2d [**5]
466, 468 (Utah Ct. App. 1989); Wilburn v.
Interstate Elec. 748 P.2d 582, 584-85 (Utah Ct.
App. 1988).


The contract imposes an uncontroverted
requirement that Burton pay Valley and First
Security, but does not mention any requirement
that Burton apply Waldron’s payments to the trust
deeds, nor does the contract limit Burton to
making payments only with funds received from
Waldron. Although Waldron contractually
disclaimed liability on the Valley and First Security
obligations, the contract also gives Waldron the
right to make direct payment on the trust deeds to


1 Waldron was obligated to pay $ 25,000 on March 1, 1987, March 1, 1988, March 1, 1989 and $ 26,037.56 on March 1, 1994.


800 P.2d 817, *818; 1990 Utah App. LEXIS 157, **3
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protect his interest. 2 Even though it was in
Waldron’s best interest to perpetuate the deception
that no sale had transpired, he also had the right to
deduct any direct payments made to Valley Bank
or First Security from payments owed to Burton.
We find nothing in the language of the agreement
which requires Burton to apply funds received
from Waldron to the Valley and First Security
loans.


[**6] The state advances a unique theory of
criminal liability in this case. It is quite telling that
neither side has presented the court with any
decision validating or precluding the criminal
prosecution of what is essentially a breach of a
real estate sale agreement. We are not unreceptive
to novel theories of law when they are supported
by firm logic and have some basis, even if
tangential, in established precedent. However, the
more unique the innovation, the greater will be
the incumbent burden of sound reasoning and
persuasive authority. Such reasoning and authority
are notably absent in this case.


In that posture, we are loathe to give approval to
the broad construction of section 76-6-404 urged
upon us by the state. Were we to do so, it is likely
that memorials of commercial transactions would
soon be drafted to include boilerplate language
designed to impose criminal liability for
interruptions in the stream of payments -- a
circumstance which would normally be nothing
more than a breach of contract, traditionally
viewed as adequately remedied through an action
of law.


CONCLUSION


For the reasons discussed above, we reverse
Burton’s conviction.


This cause having been heretofore [**7] argued
and submitted, and the Court being sufficiently
advised in the premises, it is now ordered,
adjudged and decreed that the judgment of the
district court herein be, and the same is, reversed.


2 In practice, this right was somewhat illusory. Waldron could not exercise the direct payment right without Valley Bank discovering
that Waldron had colluded with Burton to conceal the sale and prevent Valley Bank’s exercise of the due on sale clause. By willfully
entangling himself in this deception, Waldron effectively deprived himself of the common remedy of direct payments to a primary lender
where an intervening seller fails to meet his or her obligations to the primary lender.


800 P.2d 817, *819; 1990 Utah App. LEXIS 157, **5
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Decision


RICO private action under 18 USCS 1964(c) held
not to require either distinct racketeering injury or
prior conviction of defendant.


Summary
A Belgian corporation which had entered into a
joint business venture with an American
corporation filed an action in the United States
District Court for the Eastern District of New
York, asserting, inter alia, claims against the
American corporation and two of its officers
under 18 USCS 1964(c) of the Racketeer
Influenced and Corrupt Organizations Act (RICO)
for alleged violations of 18 USCS 1962(c), based
on predicate acts of mail and wire fraud. The
District Court dismissed the RICO counts for
failure to state a claim (574 F Supp 963). The
United States Court of Appeals for the Second
Circuit affirmed, holding that the complaint was
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defective (1) for failing to allege a ″racketeering
injury″--an injury ″different in kind from that
occurring as a result of the predicate acts
themselves, or not simply caused by the predicate
acts, but also caused by an activity which RICO
was designed to deter,″ and (2) for not alleging
that the defendants had already been criminally
convicted of the predicate acts of mail and wire
fraud, or of a RICO violation (741 F2d 482).


On certiorari, the United States Supreme Court
reversed and remanded. In an opinion by White,
J., joined by Burger, Ch. J., and Rehnquist,
Stevens, and O’Connor, JJ., it was held that the
plaintiffs’ complaint was not deficient for failure
to allege either an injury separate from the
financial loss stemming from the alleged predicate
acts of mail and wire fraud, or prior convictions of
the defendants.


Marshall, J., joined by Brennan, Blackmun, and
Powell, JJ., dissented on the ground that 18 USCS
1964(c) contemplates recovery for injury resulting
from the confluence of events described in 18
USCS 1962 and not merely from the commission
of a predicate act.


Powell, J., dissented on the ground that 18 USCS
1964(c) should not be applied to authorize private
civil actions against respected businesses to redress
ordinary fraud and breach of contract cases.


Headnotes


EXTORTION AND BLACKMAIL §1 > FRAUD
AND DECEIT §4 > RICO private civil action --
prior conviction as not required -- > Headnote:


LEdHN[1A] [1A]LEdHN[1B] [1B]LEdHN[1C]
[1C]


A private civil action under 18 USCS 1964(c),
which authorizes recovery of treble damages by
any person injured in his business or property by
reason of a violation of the substantive provisions
of the Racketeer Influenced and Corrupt
Organizations Act (RICO) (18 USCS 1961-1968),


does not require the defendant’s prior conviction
of a RICO violation, or of the underlying predicate
offenses.


EXTORTION AND BLACKMAIL §1 > FRAUD
AND DECEIT §4 > RICO private civil action --
distinct racketeering injury as not required --
> Headnote:


LEdHN[2A] [2A]LEdHN[2B] [2B]LEdHN[2C]
[2C]


A private civil action under 18 USCS 1964(c),
which authorizes recovery of treble damages by
any person injured in his business or property by
reason of a violation of the substantive provisions
of the Racketeer Influenced and Corrupt
Organizations Act (RICO) (18 USCS 1961-1968),
does not require that the plaintiff establish a
racketeering injury distinct from that occurring as
a result of the predicate acts themselves. (Marshall,
Brennan, Blackmun, and Powell, JJ., dissented
from this holding.)


STATUTES §184 > Racketeer Influence and Corrupt
Organizations Act -- broad construction --
> Headnote:


LEdHN[3] [3]


The Racketeer Influenced and Corrupt
Organizations Act (18 USCS 1961-1968) is to be
read broadly not only because of Congress’
expansive language and overall approach, but also
because of its express admonition that the Act is
to be liberally construed to effectuate its remedial
purposes.


Syllabus


The Racketeer Influenced and Corrupt
Organizations Act (RICO), 18 U. S. C. §§
1961-1968, which is directed at ″racketeering
activity″ -- defined in § 1961(1) to encompass,
inter alia, acts ″indictable″ under specific federal
criminal provisions, including mail and wire fraud
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-- provides in § 1964(c) for a private civil action
to recover treble damages by any person injured
in his business or property ″by reason of a
violation of section 1962.″ Section 1962(c)
prohibits conducting or participating in the conduct
of an enterprise ″through a pattern of racketeering
activity.″ Petitioner corporation, which had entered
into a joint business venture with respondent
company and which believed that it was being
cheated by alleged overbilling, filed suit in Federal
District Court, asserting, inter alia, RICO claims
against respondent company and two of its officers
(also respondents) under § 1964(c) for alleged
violations of § 1962(c), based on predicate acts of
mail and wire fraud. The court dismissed the
RICO counts for failure to state a claim. The
Court of Appeals affirmed, holding that under §
1964(c) a RICO plaintiff must allege a
″racketeering injury″ -- an injury ″caused by an
activity which RICO was designed to deter,″ not
just an injury occurring as a result of the predicate
acts themselves -- and that the complaint was also
defective for not alleging that respondents had
been convicted of the predicate acts of mail and
wire fraud, or of a RICO violation.


Held:


1. There is no requirement that a private action
under § 1964(c) can proceed only against a
defendant who has already been convicted of a
predicate act or of a RICO violation. A
prior-conviction requirement is not supported by
RICO’s history, its language, or considerations of
policy. To the contrary, every indication is that no


such requirement exists. Accordingly, the fact that
respondents have not been convicted under RICO
or the federal mail and wire fraud statutes does
not bar petitioner’s action. Pp. 488-493.


2. Nor is there any requirement that in order to
maintain a private action under § 1964(c) the
plaintiff must establish a ″racketeering injury,″
not merely an injury resulting from the predicate
acts themselves. A reading of the statute belies
any ″racketeering injury″ requirement. If the
defendant engages in a pattern of racketeering
activity in a manner forbidden by § 1962, and the
racketeering activities injure the plaintiff in his
business or property, the plaintiff has a claim
under § 1964(c). There is no room in the statutory
language for an additional, amorphous
″racketeering injury″ requirement. Where the
plaintiff alleges each element of a violation of §
1962, the compensable injury necessarily is the
harm caused by predicate acts sufficiently related
to constitute a pattern, for the essence of the
violation is the commission of those acts in
connection with the conduct of an enterprise. Pp.
493-500.


Counsel: Franklyn H. Snitow argued the cause
for petitioner. With him on the brief was William
H. Pauley III.


Richard Eisenberg argued the cause for
respondents. With him on the brief were Alfred
Weintraub and Joel I. Klein. *


* Briefs of amici curiae urging reversal were filed for the State of Arizona et al. by the Attorneys General for their respective States
as follows: Robert K. Corbin of Arizona, Norman C. Gorsuch of Alaska, John Van de Kamp of California, Duane Woodard of Colorado,
Joseph Lieberman of Connecticut, Jim Smith of Florida, Michael Lilly of Hawaii, Jim Jones of Idaho, Neil Hartigan of Illinois, Linley
E. Pearson of Indiana, David L. Armstrong of Kentucky, William J. Guste, Jr., of Louisiana, Frank J. Kelley of Michigan, Edward L.
Pittman of Mississippi, William L. Webster of Missouri, Mike Greely of Montana, Brian McKay of Nevada, Irwin L. Kimmelman of
New Jersey, Paul Bardacke of New Mexico, Lacy H. Thornburg of North Carolina, Nicholas J. Spaeth of North Dakota, Anthony
Celebrezze of Ohio, Michael Turpen of Oklahoma, David Fronmayer of Oregon, Dennis J. Roberts II of Rhode Island, T. Travis Medlock
of South Carolina, Mark V. Meierhenry of South Dakota, W. J. Michael Cody of Tennessee, David L. Wilkinson of Utah, John J. Easton
of Vermont, Kenneth O. Eikenberry of Washington, Charlie Brown of West Virginia, Bronson C. La Follette of Wisconsin, Archie G.
McClintock of Wyoming; for the State of New York by Robert Abrams, Attorney General, and Robert Hermann, Solicitor General; for
the City of New York et al. by Frederick A. O. Schwarz, Jr., James D. Montgomery, and Barbara W. Mather; and for the County of
Suffolk, New York, by Mark D. Cohen.
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Judges: WHITE, J., delivered the opinion of the
Court, in which BURGER, C. J., and
REHNQUIST, STEVENS, and O’CONNOR, JJ.,
joined. MARSHALL, J., filed a dissenting opinion,
in which BRENNAN, BLACKMUN, and
POWELL, JJ., joined, post, p. 500. POWELL, J.,
filed a dissenting opinion, post, p. 523.


Opinion by: WHITE


Opinion


[*481] [***349] [**3277] JUSTICE WHITE
delivered the opinion of the Court.


LEdHN[1A] [1A] LEdHN[2A] [2A]HN1 The
Racketeer Influenced and Corrupt Organizations
Act (RICO), Pub. L. 91-452, Title IX, 84 Stat.
941, as amended, 18 U. S. C. §§ 1961-1968,
provides a private civil action to recover treble
damages for injury ″by reason of a violation of″
its substantive provisions. 18 U. S. C. § 1964(c).
The initial dormancy of this provision and its


recent greatly increased utilization 1 are now
familiar history. 2 In response to what it perceived
to be misuse of civil RICO by private plaintiffs,
the court below construed § 1964(c) to permit
private actions only against defendants who had
been convicted on criminal charges, and only
where there had occurred a ″racketeering injury.″
While we understand the court’s concern over the
consequences of an unbridled reading of the
statute, we reject both of its holdings.


I


HN2 RICO takes aim at ″racketeering activity,″
which it defines as any act ″chargeable″ under
several generically described state criminal laws,
[***350] any act ″indictable″ under numerous


specific federal criminal provisions, including
mail and wire fraud, and any ″offense″ involving
bankruptcy or securities [*482] fraud or
drug-related activities that is ″punishable″ under
federal law. § 1961(1). 3 Section 1962, entitled
″Prohibited [**3278] Activities,″ HN3 outlaws
the use of income derived from a ″pattern of


Briefs of amici curiae urging affirmance were filed for the Alliance of American Insurers et al. by James F. Fitzpatrick and John M.
Quinn; for the American Institute of Certified Public Accountants by Philip A. Lacovara, Jay Kelly Wright, Kenneth J. Bialkin, and Louis
A. Craco; and for the Securities Industry Association by Joel W. Sternman, Eugene A. Gaer, and William J. Fitzpatrick.


1 Of 270 District Court RICO decisions prior to this year, only 3% (nine cases) were decided throughout the 1970’s, 2% were decided
in 1980, 7% in 1981, 13% in 1982, 33% in 1983, and 43% in 1984. Report of the Ad Hoc Civil RICO Task Force of the ABA Section
of Corporation, Banking and Business Law 55 (1985) (hereinafter ABA Report); see also id., at 53a (table).


2 For a thorough bibliography of civil RICO decisions and commentary, see Milner, A Civil RICO Bibliography, 21 C.W.L.R. 409
(1985).


3 RICO defines ″racketeering activity″ to mean


″(A) any act or threat involving murder, kidnaping, gambling, arson, robbery, bribery, extortion, or dealing in narcotic or other dangerous
drugs, which is chargeable under State law and punishable by imprisonment for more than one year; (B) any act which is indictable under
any of the following provisions of title 18, United States Code: Section 201 (relating to bribery), section 224 (relating to sports bribery),
sections 471, 472, and 473 (relating to counterfeiting), section 659 (relating to theft from interstate shipment) if the act indictable under
section 659 is felonious, section 664 (relating to embezzlement from pension and welfare funds), sections 891-894 (relating to
extortionate credit transactions), section 1084 (relating to the transmission of gambling information), section 1341 (relating to mail
fraud), section 1343 (relating to wire fraud), section 1503 (relating to obstruction of justice), section 1510 (relating to obstruction of
criminal investigations), section 1511 (relating to the obstruction of State or local law enforcement), section 1951 (relating to interference
with commerce, robbery, or extortion), section 1952 (relating to racketeering), section 1953 (relating to interstate transportation of
wagering paraphernalia), section 1954 (relating to unlawful welfare fund payments), section 1955 (relating to the prohibition of illegal
gambling businesses), sections 2312 and 2313 (relating to interstate transportation of stolen motor vehicles), sections 2314 and 2315
(relating to interstate transportation of stolen property), section 2320 (relating to trafficking in certain motor vehicles or motor vehicle
parts), sections 2341-2346 (relating to trafficking in contraband cigarettes), sections 2421-2424 (relating to white slave traffic), (C) any
act which is indictable under title 29, United States Code, section 186 (dealing with restrictions on payments and loans to labor
organizations) or section 501(c) (relating to embezzlement from union funds), (D) any offense involving fraud connected with a case
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racketeering activity″ to acquire an interest in or
establish an enterprise engaged in or affecting
interstate commerce; the acquisition or
maintenance of any interest in an enterprise
″through″ a pattern of racketeering activity; [*483]
conducting or participating in the conduct of an
enterprise through a pattern of racketeering
activity; and conspiring to violate any of these
provisions. 4


HN4 Congress provided criminal penalties of
imprisonment, fines, and forfeiture [***351] for
violation of these provisions. § 1963. In addition,
it set out a far-reaching civil enforcement scheme,
§ 1964, including the following provision for
private suits:


HN5 ″Any person injured in his business or
property by reason of a violation of section 1962
of this chapter may sue therefor in any appropriate
United States district court and shall recover
threefold the damages he sustains and the cost of
the suit, including a reasonable attorney’s fee.″ §
1964(c).


In 1979, petitioner Sedima, a Belgian corporation,
entered into a joint venture with respondent Imrex
Co. to provide electronic components to a Belgian
firm. The buyer was to order parts through Sedima;
Imrex was to obtain the parts [*484] in this
country and ship them to Europe. The agreement


called for Sedima and Imrex to split the net
proceeds. Imrex filled roughly $ 8 million in
orders placed with it through Sedima. Sedima
became convinced, however, that Imrex was
presenting inflated bills, cheating Sedima out of a
portion of its proceeds by collecting for
nonexistent expenses.


In 1982, Sedima filed this action in the Federal
District Court for the Eastern District of New
York. The complaint set out common-law claims
of unjust enrichment, conversion, and breach of
contract, fiduciary duty, and a constructive trust.
In addition, it asserted RICO claims under §
1964(c) against Imrex and two of its officers. Two
counts alleged violations of § 1962(c), based on
predicate acts of mail and wire fraud. See 18 U. S.
C. §§ 1341, 1343, 1961(1)(B). A third count
alleged a conspiracy to violate § 1962(c). Claiming
injury of at least $ 175,000, the amount of the
alleged over-billing, Sedima sought treble damages
and attorney’s fees.


The District Court held that for an injury to be ″by
reason of a violation of section 1962,″ as required
by § 1964(c), it must be somehow different in
kind from the direct injury resulting from the
predicate acts of [**3279] racketeering activity.
574 F.Supp. 963 (1983). While not choosing a
precise formulation, the District Court held that a
complaint must allege a ″RICO-type injury,″ which


under title 11, fraud in the sale of securities, or the felonious manufacture, importation, receiving, concealment, buying, selling, or
otherwise dealing in narcotic or other dangerous drugs, punishable under any law of the United States, or (E) any act which is indictable
under the Currency and Foreign Transactions Reporting Act.″ 18 U. S. C. § 1961(1) (1982 ed., Supp. III).


4 In relevant part, 18 U. S. C. § 1962 provides:


″(a) It shall be unlawful for any person who has received any income derived, directly or indirectly, from a pattern of racketeering activity
or through collection of an unlawful debt . . . to use or invest, directly or indirectly, any part of such income, or the proceeds of such
income, in acquisition of any interest in, or the establishment or operation of, any enterprise which is engaged in, or the activities of
which affect, interstate or foreign commerce. . . .


″(b) It shall be unlawful for any person through a pattern of racketeering activity or through collection of an unlawful debt to acquire
or maintain, directly or indirectly, any interest in or control of any enterprise which is engaged in, or the activities of which affect,
interstate or foreign commerce.


″(c) It shall be unlawful for any person employed by or associated with any enterprise engaged in, or the activities of which affect,
interstate or foreign commerce, to conduct or participate, directly or indirectly, in the conduct of such enterprise’s affairs through a
pattern of racketeering activity or collection of unlawful debt.


″(d) It shall be unlawful for any person to conspire to violate any of the provisions of subsections (a), (b), or (c) of this section.″
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was either some sort of distinct ″racketeering
injury,″ or a ″competitive injury.″ It found ″no
allegation here of any injury apart from that which
would result directly from the alleged predicate
acts of mail fraud and wire fraud,″ id., at 965, and
accordingly dismissed the RICO counts for failure
to state a claim.


A divided panel of the Court of Appeals for the
Second Circuit affirmed. 741 F.2d 482 (1984).
After a lengthy review of the legislative history, it
held that Sedima’s complaint was defective in two
ways. First, it failed to allege an injury ″by reason
of a violation of section 1962.″ In the court’s
view, [*485] this language was a limitation on
standing, reflecting Congress’ intent to compensate
victims of ″certain specific kinds of organized
criminality,″ not to provide additional remedies
for already compensable injuries. Id., at 494.
Analogizing to the Clayton Act, which had been
the model for § 1964(c), the court concluded that
just as an antitrust plaintiff must allege an ″antitrust
injury,″ so a RICO plaintiff must allege a
″racketeering injury″ -- an injury ″different in
kind from that occurring as a result of the [***352]
predicate acts themselves, or not simply caused


by the predicate acts, but also caused by an
activity which RICO was designed to deter.″ Id.,
at 496. Sedima had failed to allege such an injury.


The Court of Appeals also found the complaint
defective for not alleging that the defendants had
already been criminally convicted of the predicate
acts of mail and wire fraud, or of a RICO
violation. This element of the civil cause of action
was inferred from § 1964(c)’s reference to a
″violation″ of § 1962, the court also observing
that its prior-conviction requirement would avoid
serious constitutional difficulties, the danger of
unfair stigmatization, and problems regarding the
standard by which the predicate acts were to be
proved.


The decision below was one episode in a recent
proliferation of civil RICO litigation within the
Second Circuit 5 and [*486] in other Courts of
Appeals. 6 In light of the variety [**3280] of
approaches taken by the lower courts and the
importance of the issues, we granted certiorari.
469 U.S. 1157 (1984). We now reverse.


II


5 The day after the decision in this case, another divided panel of the Second Circuit reached a similar conclusion. Bankers Trust Co.
v. Rhoades, 741 F.2d 511 (1984), cert. pending, No. 84-657. It held that § 1964(c) allowed recovery only for injuries resulting not from
the predicate acts, but from the fact that they were part of a pattern. ″If a plaintiff’s injury is that caused by the predicate acts themselves,
he is injured regardless of whether or not there is a pattern; hence he cannot be said to be injured by the pattern,″ and cannot recover.
Id., at 517 (emphasis in original).


The following day, a third panel of the same Circuit, this time unanimous, decided Furman v. Cirrito, 741 F.2d 524 (1984), cert. pending,
No. 84-604. In that case, the District Court had dismissed the complaint for failure to allege a distinct racketeering injury. The Court of
Appeals affirmed, relying on the opinions in Sedima and Bankers Trust, but wrote at some length to record its disagreement with those
decisions. The panel would have required no injury beyond that resulting from the predicate acts.


6 A month after the trio of Second Circuit opinions was released, the Eighth Circuit decided Alexander Grant & Co. v. Tiffany
Industries, Inc., 742 F.2d 408 (1984), cert. pending, Nos. 84-1084, 84-1222. Viewing its decision as contrary to Sedima but consistent
with, though broader than, Bankers Trust, the court held that a RICO claim does require some unspecified element beyond the injury
flowing directly from the predicate acts. At the same time, it stood by a prior decision that had rejected any requirement that the injury
be solely commercial or competitive, or that the defendants be involved in organized crime. 742 F.2d, at 413; see Bennett v. Berg, 685
F.2d 1053, 1058-1059, 1063-1064 (CA8 1982), aff’d in part and rev’d in part, 710 F.2d 1361 (en banc), cert. denied, 464 U.S. 1008
(1983).


Two months later, the Seventh Circuit decided Haroco, Inc. v. American National Bank & Trust Co. of Chicago, 747 F.2d 384 (1984),
aff’d, post, p. 606. Dismissing Sedima as the resurrection of the discredited requirement of an organized crime nexus, and Bankers Trust
as an emasculation of the treble-damages remedy, the Seventh Circuit rejected ″the elusive racketeering injury requirement.″ 747 F.2d,
at 394, 398-399. The Fifth Circuit had taken a similar position. Alcorn County v. U.S. Interstate Supplies, Inc., 731 F.2d 1160, 1169
(1984).
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As a preliminary matter, it is worth briefly
reviewing the legislative history of the private
treble-damages action. RICO formed Title IX of
the Organized Crime Control [***353] Act of
1970, Pub. L. 91-452, 84 Stat. 922. The civil
remedies in the bill passed by the Senate, S. 30,
were limited to injunctive actions by the United
States and became §§ 1964(a), (b), and [*487]
(d). Previous versions of the legislation, however,
had provided for a private treble-damages action
in exactly the terms ultimately adopted in §
1964(c). See S. 1623, 91st Cong., 1st Sess., § 4(a)
(1969); S. 2048 and S. 2049, 90th Cong., 1st Sess.
(1967).


During hearings on S. 30 before the House
Judiciary Committee, Representative Steiger
proposed the addition of a private treble-damages
action ″similar to the private damage remedy
found in the anti-trust laws. . . . [Those] who have
been wronged by organized crime should at least
be given access to a legal remedy. In addition, the
availability of such a remedy would enhance the
effectiveness of title IX’s prohibitions.″ Hearings
on S. 30, and Related Proposals, before
Subcommittee No. 5 of the House Committee on
the Judiciary, 91st Cong., 2d Sess., 520 (1970)
(hereinafter House Hearings). The American Bar
Association also proposed an amendment ″based
upon the concept of Section 4 of the Clayton Act.″
Id., at 543-544, 548, 559; see 116 Cong. Rec.
25190-25191 (1970). See also H. R. 9327, 91st
Cong., 1st Sess. (1969) (House counterpart to S.
1623).


Over the dissent of three members, who feared the
treble-damages provision would be used for
malicious harassment of business competitors, the
Committee approved the amendment. H. R. Rep.
No. 91-1549, pp. 58, 187 (1970). In summarizing
the bill on the House floor, its sponsor described
the treble-damages provision as ″another example


of the antitrust remedy being adapted for use
against organized criminality.″ 116 Cong. Rec.
35295 (1970). The full House then rejected a
proposal to create a complementary
treble-damages remedy for those injured by being
named as defendants in malicious private suits.
Id., at 35342. Representative Steiger also offered
an amendment that would have allowed private
injunctive actions, fixed a statute of limitations,
and clarified venue and process requirements. Id.,
at 35346; see id., at 35226-35227. The proposal
was greeted with some hostility because it had not
been reviewed in Committee, [*488] and Steiger
withdrew it without a vote being taken. Id., at
35346-35347. The House then passed the bill,
with the treble-damages provision in the form
recommended by the Committee. Id., at
35363-35364.


The Senate did not seek a conference and adopted
the bill as amended in the House. Id., at 36296.
The treble-damages provision had been drawn to
its attention while the legislation was still in the
House, and had received the endorsement of
Senator McClellan, the sponsor of S. 30, who was
of the view that the provision would be ″a major
new tool in extirpating the baneful influence of
organized crime in our economic life.″ Id., at
25190.


III


HN6 The language of RICO gives no obvious
indication that a civil action can proceed only
after a criminal conviction. The word ″conviction″


does not appear in any relevant portion of the
statute. See §§ 1961, 1962, 1964(c). To the
contrary, the predicate acts involve conduct that is
″chargeable″ or ″indictable,″ and ″[offenses]″ that


[**3281] are ″punishable, [***354] ″ under
various criminal statutes. § 1961(1). As defined in
the statute, racketeering activity consists not of


The requirement of a prior RICO conviction was rejected in Bunker Ramo Corp. v. United Business Forms, Inc., 713 F.2d 1272,
1286-1287 (CA7 1983), and USACO Coal Co. v. Carbomin Energy, Inc., 689 F.2d 94 (CA6 1982). See also United States v. Cappetto,
502 F.2d 1351 (CA7 1974), cert. denied, 420 U.S. 925 (1975) (civil action by Government).
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acts for which the defendant has been convicted,
but of acts for which he could be. See also S. Rep.
No. 91-617, p. 158 (1969): ″a racketeering activity
. . . must be an act in itself subject to criminal
sanction″ (emphasis added). Thus, a
prior-conviction requirement cannot be found in
the definition of ″racketeering activity.″ Nor can it
be found in § 1962, which sets out the statute’s
substantive provisions. Indeed, if either § 1961 or
§ 1962 did contain such a requirement, a prior
conviction would also be a prerequisite,
nonsensically, for a criminal prosecution, or for a
civil action by the Government to enjoin violations
that had not yet occurred.


The Court of Appeals purported to discover its
prior-conviction requirement in the term
″violation″ in § 1964(c). 741 F.2d, at 498-499.
However, even if that term were [*489] read to
refer to a criminal conviction, it would require a
conviction under RICO, not of the predicate
offenses. That aside, the term ″violation″ does not
imply a criminal conviction. See United States v.
Ward, 448 U.S. 242, 249-250 (1980). It refers only
to a failure to adhere to legal requirements. This is
its indisputable meaning elsewhere in the statute.
Section 1962 renders certain conduct ″unlawful″;
§ 1963 and § 1964 impose consequences, criminal
and civil, for ″violations″ of § 1962. We should


not lightly infer that Congress intended the term
to have wholly different meanings in neighboring
subsections. 7


The legislative history also undercuts the reading
of the court below. The clearest current in that
history is the reliance on the Clayton Act model,
under which private and governmental actions are
entirely distinct. E. g., United States v. Borden
Co., 347 U.S. 514, 518-519 (1954). 8 The only
[*490] specific reference in the legislative history
to prior convictions of which we are aware is an
objection that the treble-damages provision is too
broad precisely because ″there need [***355] not
be a conviction under any of these laws for it to be
racketeering.″ 116 Cong. Rec. 35342 (1970)
(emphasis added). The history is otherwise silent
on this point and contains nothing to contradict
the import of the language appearing in the
statute. Had Congress intended to impose this
novel requirement, there would have been at least
some mention of it in the legislative history, even
if not in the statute.


The Court of Appeals was of the view that its
narrow construction of the statute was essential to
avoid intolerable practical [**3282] consequences.
9 First, without a prior conviction to rely on, the
plaintiff would have to prove commission of the


7 When Congress intended that the defendant have been previously convicted, it said so. Title 18 U. S. C. § 1963(f) (1982 ed., Supp.
III) states that ″[upon] conviction of a person under this section,″ his forfeited property shall be seized. Likewise, in Title X of the same
legislation Congress explicitly required prior convictions, rather than prior criminal activity, to support enhanced sentences for special
offenders. See 18 U. S. C. § 3575(e).


8 The court below considered it significant that § 1964(c) requires a ″violation of section 1962,″ whereas the Clayton Act speaks of
″anything forbidden in the antitrust laws.″ 741 F.2d, at 488; see 15 U. S. C. § 15(a). The court viewed this as a deliberate change
indicating Congress’ desire that the underlying conduct not only be forbidden, but also have led to a criminal conviction. There is nothing
in the legislative history to support this interpretation, and we cannot view this minor departure in wording, without more, to indicate
a fundamental departure in meaning. Representative Steiger, who proposed this wording in the House, nowhere indicated a desire to
depart from the antitrust model in this regard. See 116 Cong. Rec. 35227, 35246 (1970). To the contrary, he viewed the treble-damages
provision as a ″parallel private remedy.″ Id., at 27739 (letter to House Judiciary Committee). Likewise, Senator Hruska’s discussion of
his identically worded proposal gives no hint of any such intent. See 115 Cong. Rec. 6993 (1969). In any event, the change in language
does not support the court’s drastic inference. It seems more likely that the language was chosen because it is more succinct than that
in the Clayton Act, and is consistent with the neighboring provisions. See §§ 1963(a), 1964(a).


9 It is worth bearing in mind that the holding of the court below is not without problematic consequences of its own. It arbitrarily
restricts the availability of private actions, for lawbreakers are often not apprehended and convicted. Even if a conviction has been
obtained, it is unlikely that a private plaintiff will be able to recover for all of the acts constituting an extensive ″pattern,″ or that multiple
victims will all be able to obtain redress. This is because criminal convictions are often limited to a small portion of the actual or possible
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predicate acts beyond a reasonable doubt. This
would require instructing the jury as to different
standards of proof for different aspects of the
case. To avoid this awkwardness, [*491] the court
inferred that the criminality must already be
established, so that the civil action could proceed
smoothly under the usual preponderance standard.


We are not at all convinced that the predicate acts
must be established beyond a reasonable doubt in
a proceeding under § 1964(c). HN7 In a number
of settings, conduct that can be punished as
criminal only upon proof beyond a reasonable
doubt will support civil sanctions under a
preponderance standard. See, e. g., United States
v. One Assortment of 89 Firearms, 465 U.S. 354
(1984); One Lot Emerald Cut Stones v. United
States, 409 U.S. 232, 235 (1972); Helvering v.
Mitchell, 303 U.S. 391, 397 (1938); United States
v. Regan, 232 U.S. 37, 47-49 (1914). There is no
indication that Congress sought to depart from
this general principle here. See Measures Relating
to Organized Crime, Hearings on S. 30 et al.
before the Subcommittee on Criminal Laws and
Procedures of the Senate Committee on the
Judiciary, 91st Cong., 1st Sess., 388 (1969)
(statement of Assistant Attorney General Wilson);
House Hearings, at 520 (statement of Rep.
Steiger); id., at 664 (statement of Rep. Poff); 116
Cong. Rec. 35313 (1970) (statement of Rep.


Minish). HN8 That the offending conduct is
described by reference to criminal statutes does
not mean that its occurrence must be established
by criminal standards or that the consequences of
a finding of liability in a private civil action are
identical [***356] to the consequences of a
criminal conviction. Cf. United States v. Ward,
supra, at 248-251. But we need not decide the
standard of proof issue today. For even if the
stricter standard is applicable to a portion of the
plaintiff’s proof, the resulting logistical difficulties,
which are accepted in other contexts, would not
be so great as to require invention of a requirement
that cannot be found in the statute and that
Congress, as even the Court of Appeals had to
concede, 741 F.2d, at 501, did not envision. 10


[*492] The [**3283] court below also feared that
any other construction would raise severe
constitutional questions, as it ″would provide civil
remedies for offenses criminal in nature, stigmatize
defendants with the appellation ’racketeer,’
authorize the award of damages which are clearly
punitive, including attorney’s fees, and constitute
a civil remedy aimed in part to avoid the
constitutional protections of the criminal law.″ Id.,
at 500, n. 49. We do not view the statute as being
so close to the constitutional edge. As noted
above, the fact that conduct can result in both
criminal liability and treble damages does not


charges. The decision below would also create peculiar incentives for plea bargaining to non-predicate-act offenses so as to ensure
immunity from a later civil suit. If nothing else, a criminal defendant might plead to a tiny fraction of counts, so as to limit future civil
liability. In addition, the dependence of potential civil litigants on the initiation and success of a criminal prosecution could lead to
unhealthy private pressures on prosecutors and to self-serving trial testimony, or at least accusations thereof. Problems would also arise
if some or all of the convictions were reversed on appeal. Finally, the compelled wait for the completion of criminal proceedings would
result in pursuit of stale claims, complex statute of limitations problems, or the wasteful splitting of actions, with resultant claim and issue
preclusion complications.


10 The Court of Appeals also observed that allowing civil suits without prior convictions ″would make a hash″ of the statute’s
liberal-construction requirement. 741 F.2d, at 502; see RICO § 904(a). Since criminal statutes must be strictly construed, the court
reasoned, allowing liberal construction of RICO -- an approach often justified on the ground that the conduct for which liability is
imposed is ″already criminal″ -- would only be permissible if there already existed criminal convictions. Again, we have doubts about
the premise of this rather convoluted argument. The strict-construction principle is merely a guide to statutory interpretation. Like its
identical twin, the ″rule of lenity,″ it ″only serves as an aid for resolving an ambiguity; it is not to be used to beget one.″ Callanan v.
United States, 364 U.S. 587, 596 (1961); see also United States v. Turkette, 452 U.S. 576, 587-588 (1981). But even if that principle has
some application, it does not support the court’s holding. The strict- and liberal-construction principles are not mutually exclusive; § 1961
and § 1962 can be strictly construed without adopting that approach to § 1964(c). Cf. United States v. United States Gypsum Co., 438
U.S. 422, 443, n. 19 (1978). Indeed, if Congress’ liberal-construction mandate is to be applied anywhere, it is in § 1964, where RICO’s
remedial purposes are most evident.
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mean that there is not a bona fide civil action. The
familiar provisions for both criminal liability and
treble damages under the antitrust laws indicate as
much. Nor are attorney’s fees ″clearly punitive.″
Cf. 42 U. S. C. § 1988. As for stigma, a civil
RICO proceeding leaves no greater stain than do
a number of other civil proceedings. Furthermore,
requiring conviction of the predicate acts would
not protect against an unfair imposition of the
″racketeer″ label. If there is a problem with thus
stigmatizing a garden variety defrauder by means
of a civil action, it is not reduced by making
certain that the defendant is guilty of fraud
beyond a reasonable doubt. Finally, HN9 to the
extent an [*493] action under § 1964(c) might be
considered quasi-criminal, requiring protections
normally applicable only to criminal proceedings,
cf. One 1958 Plymouth Sedan v. Pennsylvania,
380 U.S. 693 (1965), the solution is to provide
those protections, not to ensure that they were
previously afforded by requiring prior convictions.
11


Finally, [***357] we note that a prior-conviction
requirement would be inconsistent with Congress’
underlying policy concerns. Such a rule would
severely handicap potential plaintiffs. A guilty
party may escape conviction for any number of
reasons -- not least among them the possibility
that the Government itself may choose to pursue
only civil remedies. Private attorney general
provisions such as § 1964(c) are in part designed
to fill prosecutorial gaps. Cf. Reiter v. Sonotone
Corp., 442 U.S. 330, 344 (1979). This purpose
would be largely defeated, and the need for treble
damages as an incentive to litigate unjustified, if
private suits could be maintained only against
those already brought to justice. See also n. 9,
supra.


LEdHN[1B] [1B]In sum, HN10 we can find no
support in the statute’s history, its language, or


considerations of policy for a requirement that a
private treble-damages action under § 1964(c) can
proceed only against a defendant who has already
been criminally convicted. To the contrary, every
indication is that no such requirement exists.
Accordingly, the fact that Imrex and the individual
defendants have not been convicted under RICO
or the federal mail and wire fraud statutes does
not bar Sedima’s action.


IV


In considering the Court of Appeals’ second
prerequisite for a private civil RICO action --
″injury . . . caused by an [*494] activity which
RICO was designed to deter″ -- we are somewhat
hampered by the vagueness of that concept. Apart
from reliance on the general purposes of RICO
and a reference to ″mobsters,″ the court provided
scant indication of what the requirement of
[**3284] racketeering injury means. It emphasized
Congress’ undeniable desire to strike at organized
crime, but acknowledged and did not purport to
overrule Second Circuit precedent rejecting a
requirement of an organized crime nexus. 741
F.2d, at 492; see Moss v. Morgan Stanley, Inc.,
719 F.2d 5, 21 (CA2 1983), cert. denied sub nom.
Moss v. Newman, 465 U.S. 1025 (1984). The
court also stopped short of adopting a ″competitive
injury″ requirement; while insisting that the
plaintiff show ″the kind of economic injury which
has an effect on competition,″ it did not require
″actual anticompetitive effect.″ 741 F.2d, at 496;
see also id., at 495, n. 40.


The court’s statement that the plaintiff must seek
redress for an injury caused by conduct that RICO
was designed to deter is unhelpfully tautological.
Nor is clarity furnished by a negative statement of
its rule: standing is not provided by the injury
resulting from the predicate acts themselves. That
statement is itself apparently inaccurate when


11 Even were the constitutional questions more significant, any doubts would be insufficient to overcome the mandate of the statute’s
language and history. ″Statutes should be construed to avoid constitutional questions, but this interpretative canon is not a license for the
judiciary to rewrite language enacted by the legislature.″ United States v. Albertini, 472 U.S. 675, 680 (1985).
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applied to those predicate acts that unmistakably
constitute the kind of conduct Congress sought to
deter. See id., at 496, n. 41. The opinion does not
explain how to distinguish such crimes from the
other predicate acts Congress has lumped together
in § 1961(1). The court below is not alone in
struggling to define ″racketeering injury,″ and the
difficulty of [***358] that task itself cautions
against imposing such a requirement. 12


[*495] LEdHN[2B] [2B]We need not pinpoint
the Second Circuit’s precise holding, for we
perceive HN11 no distinct ″racketeering injury″


requirement. Given that ″racketeering activity″


consists of no more and no less than commission
of a predicate act, § 1961(1), we are initially
doubtful about a requirement of a ″racketeering
injury″ separate from the harm from the predicate
acts. A reading of the statute belies any such
requirement. Section 1964(c) authorizes a private
suit by ″[any] person injured in his business or


property by reason of a violation of § 1962.″
Section 1962 in turn makes it unlawful for ″any
person″ -- not just mobsters -- to use money
derived from a pattern of racketeering activity to
invest in an enterprise, to acquire control of an
enterprise through a pattern of racketeering
activity, or to conduct an enterprise through a
pattern of racketeering activity. §§ 1962(a)-(c). If
the defendant engages in a pattern of racketeering
activity in a manner forbidden by these provisions,
and the racketeering activities injure the plaintiff
in his business or property, the plaintiff has a
claim under § 1964(c). There is no room in the
statutory language for an additional, amorphous
″racketeering injury″ requirement. 13


[*496] HN12 A [**3285] violation of § 1962(c),
the section on which Sedima relies, requires (1)
conduct (2) of an enterprise (3) through a pattern
14 (4) of racketeering [***359] activity. The
plaintiff must, of course, allege each of these


12 The decision below does not appear identical to Bankers Trust. It established a standing requirement, whereas Bankers Trust adopted
a limitation on damages. The one focused on the mobster element, the other took a more conceptual approach, distinguishing injury
caused by the individual acts from injury caused by their cumulative effect. Thus, the Eighth Circuit has indicated its agreement with
Bankers Trust but not Sedima. Alexander Grant & Co. v. Tiffany Industries, Inc., 742 F.2d, at 413. See also Haroco, Inc. v. American
National Bank & Trust Co. of Chicago, 747 F.2d, at 396. The two tests were described as ″very different″ by the ABA Task Force. See
ABA Report, at 310.


Yet the Bankers Trust court itself did not seem to think it was departing from Sedima, see 741 F.2d, at 516-517, and other Second Circuit
panels have treated the two decisions as consistent, see Furman v. Cirrito, 741 F.2d 524 (1984), cert. pending, No. 84-604; Durante
Brothers & Sons, Inc. v. Flushing National Bank, 755 F.2d 239, 246 (1985). The evident difficulty in discerning just what the racketeering
injury requirement consists of would make it rather hard to apply in practice or explain to a jury.


13 Given the plain words of the statute, we cannot agree with the court below that Congress could have had no ″inkling of [§ 1964(c)’s]
implications.″ 741 F.2d, at 492. Congress’ ″inklings″ are best determined by the statutory language that it chooses, and the language it
chose here extends far beyond the limits drawn by the Court of Appeals. Nor does the ″clanging silence″ of the legislative history, ibid.,
justify those limits. For one thing, § 1964(c) did not pass through Congress unnoticed. See Part II, supra. In addition, congressional
silence, no matter how ″clanging,″ cannot override the words of the statute.


14 As many commentators have pointed out, the definition of a ″pattern of racketeering activity″ differs from the other provisions in
§ 1961 in that it states that a pattern ″requires at least two acts of racketeering activity,″ § 1961(5) (emphasis added), not that it ″means″


two such acts. The implication is that while two acts are necessary, they may not be sufficient. Indeed, in common parlance two of
anything do not generally form a ″pattern.″ The legislative history supports the view that two isolated acts of racketeering activity do
not constitute a pattern. As the Senate Report explained: ″The target of [RICO] is thus not sporadic activity. The infiltration of legitimate
business normally requires more than one ’racketeering activity’ and the threat of continuing activity to be effective. It is this factor of
continuity plus relationship which combines to produce a pattern.″ S. Rep. No. 91-617, p. 158 (1969) (emphasis added). Similarly, the
sponsor of the Senate bill, after quoting this portion of the Report, pointed out to his colleagues that ″[the] term ’pattern’ itself requires
the showing of a relationship . . . . So, therefore, proof of two acts of racketeering activity, without more, does not establish a pattern
. . . .″ 116 Cong. Rec. 18940 (1970) (statement of Sen. McClellan). See also id., at 35193 (statement of Rep. Poff) (RICO ″not aimed
at the isolated offender″); House Hearings, at 665. Significantly, in defining ″pattern″ in a later provision of the same bill, Congress was
more enlightening: ″[Criminal] conduct forms a pattern if it embraces criminal acts that have the same or similar purposes, results,
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elements to state a claim. Conducting an enterprise
that affects interstate commerce is obviously not
in itself a violation of § 1962, nor is mere
commission of the predicate offenses. In addition,
the plaintiff only has standing if, and can only
recover to the extent that, he has been injured in
his business or property by the conduct constituting
the violation. As the Seventh Circuit has stated,
″[a] defendant who violates section 1962 is not
liable [*497] for treble damages to everyone he
might have injured by other conduct, nor is the
defendant liable to those who have not been
injured.″ Haroco, Inc. v. American National Bank
& Trust Co. of Chicago, 747 F.2d 384, 398
(1984), aff’d, post, p. 606.


But the statute requires no more than this. Where
the plaintiff alleges each element of the violation,
the compensable injury necessarily is the harm
caused by predicate acts sufficiently related to
constitute a pattern, for the essence of the violation
is the commission of those acts in connection with
the conduct of an enterprise. Those acts are, when
committed in the circumstances delineated in §
1962(c), ″an activity which RICO was designed to
deter.″ Any recoverable damages occurring by
reason of a violation of § 1962(c) will flow from
the commission of the predicate acts. 15


LEdHN[3] [3]This less restrictive reading is amply
supported by our prior cases and the general
principles surrounding this statute. RICO is to be
read broadly. This is the lesson not only [*498] of


Congress’ self-consciously [**3286] expansive
language and overall approach, see United States
v. Turkette, 452 U.S. 576, 586-587 [***360]
(1981), but also of its express admonition that
RICO is to ″be liberally construed to effectuate its
remedial purposes,″ Pub. L. 91-452, § 904(a), 84
Stat. 947. The statute’s ″remedial purposes″ are
nowhere more evident than in the provision of a
private action for those injured by racketeering
activity. See also n. 10, supra. Far from
effectuating these purposes, the narrow readings
offered by the dissenters and the court below
would in effect eliminate § 1964(c) from the
statute.
RICO was an aggressive initiative to supplement
old remedies and develop new methods for
fighting crime. See generally Russello v. United
States, 464 U.S. 16, 26-29 (1983). While few of
the legislative statements about novel remedies
and attacking crime on all fronts, see ibid., were
made with direct reference to § 1964(c), it is in
this spirit that all of the Act’s provisions should be
read. The specific references to § 1964(c) are
consistent with this overall approach. Those
supporting § 1964(c) hoped it would ″enhance the
effectiveness of title IX’s prohibitions,″ House
Hearings, at 520, and provide ″a major new tool,″
116 Cong. Rec. 35227 (1970). See also id., at
25190; 115 Cong. Rec. 6993-6994 (1969). Its
opponents, also recognizing the provision’s scope,
complained that it provided too easy a weapon
against ″innocent businessmen,″ H. R. Rep. No.


participants, victims, or methods of commission, or otherwise are interrelated by distinguishing characteristics and are not isolated
events.″ 18 U. S. C. § 3575(e). This language may be useful in interpreting other sections of the Act. Cf. Iannelli v. United States, 420
U.S. 770, 789 (1975).


15 Such damages include, but are not limited to, the sort of competitive injury for which the dissenters would allow recovery. See post,
at 521-522. Under the dissent’s reading of the statute, the harm proximately caused by the forbidden conduct is not compensable, but
that ultimately and indirectly flowing therefrom is. We reject this topsy-turvy approach, finding no warrant in the language or the history
of the statute for denying recovery thereunder to ″the direct victims of the [racketeering] activity,″ post, at 522, while preserving it for
the indirect. Even the court below was not that grudging. It would apparently have allowed recovery for both the direct and the ultimate
harm flowing from the defendant’s conduct, requiring injury ″not simply caused by the predicate acts, but also caused by an activity
which RICO was designed to deter.″ 741 F.2d, at 496 (emphasis added).


The dissent would also go further than did the Second Circuit in its requirement that the plaintiff have suffered a competitive injury.
Again, as the court below stated, Congress ″nowhere suggested that actual anticompetitive effect is required for suits under the statute.″
Ibid. The language it chose, allowing recovery to ″[any] person injured in his business or property,″ § 1964(c) (emphasis added), applied
to this situation, suggests that the statute is not so limited.
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91-1549, p. 187 (1970), and would be prone to
abuse, 116 Cong. Rec. 35342 (1970). It is also
significant that a previous proposal to add
RICO-like provisions to the Sherman Act had
come to grief in part precisely because it ″could
create inappropriate and unnecessary obstacles in
the way of . . . a private litigant [who] would have
to contend with a body of precedent -- appropriate
in a purely antitrust context -- setting strict
requirements on questions such as ’standing to
sue’ and ’proximate cause.’″ 115 Cong. Rec. 6995
(1969) (ABA comments on S. 2048); see also id.,
at 6993 (S. 1623 proposed as an amendment to
Title 18 to avoid these problems). In borrowing its
″racketeering [*499] injury″ requirement from
antitrust standing principles, the court below
created exactly the problems Congress sought to
avoid.


Underlying the Court of Appeals’ holding was its
distress at the ″extraordinary, if not outrageous,″
uses to which civil RICO has been put. 741 F.2d,
at 487. Instead of being used against mobsters and
organized criminals, it has become a tool for
everyday fraud cases brought against ″respected
and legitimate ’enterprises.’″ Ibid. Yet Congress
wanted to reach both ″legitimate″ and
″illegitimate″ enterprises. United States v. Turkette,
supra. The former enjoy neither an inherent
incapacity for criminal activity nor immunity
from its consequences. The fact that § 1964(c) is
used against respected businesses allegedly
engaged in a pattern of specifically identified
criminal conduct is hardly a sufficient reason for
assuming that the provision is being misconstrued.
Nor does it reveal the ″ambiguity″ discovered by
the court below. ″[The] fact that RICO has been
applied in situations not expressly anticipated by
Congress does not demonstrate ambiguity. It
demonstrates breadth.″ Haroco, Inc. v. American


National Bank & Trust Co. of Chicago, supra, at
398.


[***361] It is true that private civil actions under
the statute are being brought almost solely against
such defendants, rather than against the archetypal,
intimidating mobster. 16 Yet this defect -- if defect
it is -- is [**3287] inherent in the statute as
written, and its correction must lie with Congress.
It is not for the judiciary to eliminate the private
action in situations [*500] where Congress has
provided it simply because plaintiffs are not
taking advantage of it in its more difficult
applications.


We nonetheless recognize that, in its private civil
version, RICO is evolving into something quite
different from the original conception of its
enactors. See generally ABA Report, at 55-69.
Though sharing the doubts of the Court of Appeals
about this increasing divergence, we cannot agree
with either its diagnosis or its remedy. HN13 The
″extraordinary″ uses to which civil RICO has
been put appear to be primarily the result of the
breadth of the predicate offenses, in particular the
inclusion of wire, mail, and securities fraud, and
the failure of Congress and the courts to develop
a meaningful concept of ″pattern.″ We do not
believe that the amorphous standing requirement
imposed by the Second Circuit effectively
responds to these problems, or that it is a form of
statutory amendment appropriately undertaken by
the courts.


V


LEdHN[1C] [1C] LEdHN[2C] [2C]Sedima may
maintain this action if the defendants conducted
the enterprise through a pattern of racketeering
activity. The questions whether the defendants
committed the requisite predicate acts, and whether


16 The ABA Task Force found that of the 270 known civil RICO cases at the trial court level, 40% involved securities fraud, 37%
common-law fraud in a commercial or business setting, and only 9% ″allegations of criminal activity of a type generally associated with
professional criminals.″ ABA Report, at 55-56. Another survey of 132 published decisions found that 57 involved securities transactions
and 38 commercial and contract disputes, while no other category made it into double figures. American Institute of Certified Public
Accountants, The Authority to Bring Private Treble-Damage Suits Under ″RICO″ Should be Removed 13 (Oct. 10, 1984).
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the commission of those acts fell into a pattern,
are not before us. The complaint is not deficient
for failure to allege either an injury separate from
the financial loss stemming from the alleged acts
of mail and wire fraud, or prior convictions of the
defendants. The judgment below is accordingly
reversed, and the case is remanded for further
proceedings consistent with this opinion.


It is so ordered.


Dissent by: MARSHALL; POWELL


Dissent


JUSTICE MARSHALL, with whom JUSTICE
BRENNAN, JUSTICE BLACKMUN, and
JUSTICE POWELL join, dissenting. *


The Court today recognizes that ″in its private
civil version, RICO is evolving into something
quite different from [*501] the original conception
of its enactors.″ Ante, at 500. The Court, however,
expressly validates this result, imputing it to the
manner in which the statute was drafted. I
fundamentally [***362] disagree both with the
Court’s reading of the statute and with its
conclusion. I believe that the statutory language
and history disclose a narrower interpretation of
the statute that fully effectuates Congress’
purposes, and that does not make compensable
under civil RICO a host of claims that Congress
never intended to bring within RICO’s purview.


I


The Court’s interpretation of the civil RICO
statute quite simply revolutionizes private
litigation; it validates the federalization of broad
areas of state common law of frauds, and it
approves the displacement of well-established
federal remedial provisions. We do not lightly
infer a congressional intent to effect such


fundamental changes. To infer such intent here
would be untenable, for there is no indication that
Congress even considered, much less approved,
the scheme that the Court today defines.


The single most significant reason for the
expansive use of civil RICO has been the presence
in the statute, as predicate acts, of mail and wire
fraud violations. See 18 U. S. C. § 1961(1) (1982
ed., Supp. III). Prior to RICO, no federal statute
had expressly provided a private damages remedy
based upon a violation of the mail or wire fraud
statutes, which make it a federal crime to use the
mail or wires in furtherance of a scheme to
defraud. See 18 U. S. C. §§ 1341, 1343. Moreover,
the Courts of Appeals consistently had held that
no implied federal private causes of action accrue
to victims of these federal violations. See, e. g.,
Ryan v. Ohio Edison Co., 611 F.2d 1170, 1178-1179
(CA6 1979) (mail fraud); Napper v. Anderson,
Henley, Shields, Bradford & Pritchard, 500 F.2d
634, 636 (CA5 1974) (wire fraud), cert. denied,
423 U.S. 837 (1975). The victims normally were
restricted to bringing actions in state court under
common-law fraud theories.


[*502] Under the Court’s opinion today, two
fraudulent mailings or uses of the wires occurring
within 10 years of each other might constitute a
″pattern of racketeering activity,″ § 1961(5),
leading to civil RICO liability. See § 1964(c). The
effects of making a mere two instances of mail or
wire fraud potentially actionable under civil RICO
are staggering, because in recent years the Courts
of Appeals have ″tolerated an extraordinary
expansion of mail and wire fraud statutes to
permit federal prosecution for conduct that some
had thought was subject only to state criminal and
civil law.″ United States v. Weiss, 752 F.2d 777,
791 (CA2 1985) (Newman, J., dissenting). In
bringing criminal actions under those statutes,
prosecutors need not show either a substantial
connection between the scheme to defraud and the


* [This opinion applies also to No. 84-822, American National Bank & Trust Company of Chicago et al. v. Haroco, Inc., et al, post,
p. 606.]


473 U.S. 479, *500; 105 S. Ct. 3275, **3287; 87 L. Ed. 2d 346, ***361


Page 16 of 31







mail and wire fraud statutes, see Pereira v. United
States, 347 U.S. 1, 8 (1954), or that the fraud
involved money or property. Courts have
sanctioned prosecutions based on deprivations of
such intangible rights as a shareholder’s right to
″material″ information, United States v. Siegel,
717 F.2d 9, 14-16 (CA2 1983); a client’s right to
the ″undivided loyalty″ of his attorney, United
States v. Bronston, 658 F.2d 920, 927 (CA2 1981),
cert. denied, 456 U.S. 915 (1982); an employer’s
right to the honest and faithful service of his
employees, United States [***363] v. Bohonus,
628 F.2d 1167, 1172 (CA9), cert. denied, 447 U.S.
928 (1980); and a citizen’s right to know the
nature of agreements entered into by the leaders
of political parties, United States v. Margiotta,
688 F.2d 108, 123-125 (CA2 1982), cert. denied,
461 U.S. 913 (1983).


The only restraining influence on the ″inexorable
expansion of the mail and wire fraud statutes,″
United States v. Siegel, supra, at 24 (Winter, J.,
dissenting in part and concurring in part), has
been the prudent use of prosecutorial discretion.
Prosecutors simply do not invoke the mail and
wire fraud provisions in every case in which a
violation of the relevant statute can be proved. See
U.S. Dept. of Justice, United States Attorney’s
Manual § 9-43.120 (Feb. 16, 1984). [*503] For
example, only where the scheme is directed at a
″class of persons or the general public″ and
includes ″a substantial pattern of conduct,″ will
″serious consideration . . . be given to [mail fraud]
prosecution.″ In all other cases, ″the parties should
be left to settle their differences by civil or
criminal litigation in the state courts.″ Ibid.


The responsible use of prosecutorial discretion is
particularly important with respect to criminal
RICO prosecutions -- which often rely on mail
and wire fraud as predicate acts -- given the
extremely severe penalties authorized by RICO’s
criminal provisions. Federal prosecutors are
therefore instructed that ″[utilization] of the RICO
statute, more so than most other federal criminal


sanctions, requires particularly careful and
reasoned application.″ Id., § 9-110.200 (Mar. 9,
1984). The Justice Department itself recognizes
that a broad interpretation of the criminal RICO
provisions would violate ″the principle that the
primary responsibility for enforcing state laws
rests with the state concerned.″ Ibid. Specifically,
the Justice Department will not bring RICO
prosecutions unless the pattern of racketeering
activity required by 18 U. S. C. § 1962 has ″some
relation to the purpose of the enterprise.″ United
States Attorney’s Manual § 9-110.350 (Mar. 9,
1984).


Congress was well aware of the restraining
influence of prosecutorial discretion when it
enacted the criminal RICO provisions. It chose to
confer broad statutory authority on the Executive
fully expecting that this authority would be used
only in cases in which its use was warranted. See
Measures Relating to Organized Crime: Hearings
on S. 30 et al. before the Subcommittee on
Criminal Laws and Procedures of the Senate
Committee on the Judiciary, 91st Cong., 1st Sess.,
346-347, 424 (1969) (hereinafter cited as Senate
Hearings). Moreover, in seeking a broad
interpretation of RICO from this Court in United
States v. Turkette, 452 U.S. 576 (1981), the
Government stressed that no ″extreme cases″


would be brought because the Justice Department
would exercise [*504] ″sound discretion″ through
a centralized review process. See Brief for United
States in No. 80-808, O.T. 1980, p. 25, n. 20.


In the context of civil RICO, however, the
restraining influence of prosecutors is completely
absent. Unlike the Government, private litigants
have no reason to avoid displacing state
common-law remedies. Quite to the contrary,
such litigants, lured by the prospect of treble
damages and attorney’s fees, have a [***364]
strong incentive to invoke RICO’s provisions
whenever they can allege in good faith two
instances of mail or wire fraud. Then the
defendant, facing a tremendous financial exposure
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in addition to the threat of being labeled a
″racketeer,″ will have a strong interest in settling
the dispute. See Rakoff, Some Personal Reflections
on the Sedima Case and on Reforming RICO, in
RICO: Civil and Criminal 400 (Law Journal
Seminars-Press 1984). The civil RICO provision
consequently stretches the mail and wire fraud
statutes to their absolute limits and federalizes
important areas of civil litigation that until now
were solely within the domain of the States.


In addition to altering fundamentally the
federal-state balance in civil remedies, the broad
reading of the civil RICO provision also displaces
important areas of federal law. For example, one
predicate offense under RICO is ″fraud in the sale
of securities.″ 18 U. S. C. § 1961(1) (1982 ed.,
Supp. III). By alleging two instances of such
fraud, a plaintiff might be able to bring a case
within the scope of the civil RICO provision. It
does not take great legal insight to realize that
such a plaintiff would pursue his case under RICO
rather than do so solely under the Securities Act of
1933 or the Securities Exchange Act of 1934,
which provide both express and implied causes of
action for violations of the federal securities laws.
Indeed, the federal securities laws contemplate
only compensatory damages and ordinarily do not
authorize recovery of attorney’s fees. By invoking
RICO, in contrast, a successful [*505] plaintiff
will recover both treble damages and attorney’s
fees.


More importantly, under the Court’s interpretation,
the civil RICO provision does far more than just
increase the available damages. In fact, it virtually
eliminates decades of legislative and judicial
development of private civil remedies under the
federal securities laws. Over the years, courts
have paid close attention to matters such as
standing, culpability, causation, reliance, and
materiality, as well as the definitions of ″securities″


and ″fraud.″ See, e. g., Blue Chip Stamps v. Manor
Drug Stores, 421 U.S. 723 (1975) (purchaser/seller
requirement). All of this law is now an endangered


species because plaintiffs can avoid the limitations
of the securities laws merely by alleging violations
of other predicate acts. For example, even in cases
in which the investment instrument is not a
″security″ covered by the federal securities laws,
RICO will provide a treble-damages remedy to a
plaintiff who can prove the required pattern of
mail or wire fraud. Cf. Crocker National Bank v.
Rockwell International Corp., 555 F.Supp. 47
(ND Cal. 1982). Before RICO, of course, the
plaintiff could not have recovered under federal
law for the mail or wire fraud violation.


Similarly, a customer who refrained from selling a
security during a period in which its market value
was declining could allege that, on two occasions,
his broker recommended by telephone, as part of
a scheme to defraud, that the customer not sell the
security. The customer might thereby prevail under
civil RICO even though, as neither a purchaser
nor a seller, he would not have had standing to
bring an action under the federal securities laws.
See also 741 F.2d 482, 499 (1984) (″two
misstatements [***365] in a proxy solicitation
could subject any director in any national
corporation to ’racketeering’ charges and the
threat of treble damages and attorneys’ fees″).


The effect of civil RICO on federal remedial
schemes is not limited to the securities laws. For
example, even though [*506] commodities fraud
is not a predicate offense listed in § 1961, the
carefully crafted private damages causes of action
under the Commodity Exchange Act may be
circumvented in a commodities case through civil
RICO actions alleging mail or wire fraud. See, e.
g., Parnes v. Heinold Commodities, Inc., 487
F.Supp. 645 (ND Ill. 1980). The list goes on and
on.


The dislocations caused by the Court’s reading of
the civil RICO provision are not just theoretical.
In practice, this provision frequently has been
invoked against legitimate businesses in ordinary
commercial settings. As the Court recognizes, the
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ABA Task Force that studied civil RICO found
that 40% of the reported cases involved securities
fraud and 37% involved common-law fraud in a
commercial or business setting. See ante, at 499,
n. 16. Many a prudent defendant, facing ruinous
exposure, will decide to settle even a case with no
merit. It is thus not surprising that civil RICO has
been used for extortive purposes, giving rise to the
very evils that it was designed to combat. Report
of the Ad Hoc Civil RICO Task Force of the ABA
Section of Corporation, Banking and Business
Law 69 (1985) (hereinafter cited as ABA Report).


Only 9% of all civil RICO cases have involved
allegations of criminal activity normally associated
with professional criminals. See ante, at 499, n.
16. The central purpose that Congress sought to
promote through civil RICO is now a mere
footnote.


In summary, in both theory and practice, civil
RICO has brought profound changes to our legal
landscape. Undoubtedly, Congress has the power
to federalize a great deal of state common law,
and there certainly are no relevant constraints on
its ability to displace federal law. Those, however,
are not the questions that we face in this case.
What we have to decide here, instead, is whether
Congress in fact intended to produce these
far-reaching results.


[*507] Established canons of statutory
interpretation counsel against the Court’s reading
of the civil RICO provision. First, we do not
impute lightly a congressional intention to upset
the federal-state balance in the provision of civil
remedies as fundamentally as does this statute
under the Court’s view. For example, in Santa Fe
Industries, Inc. v. Green, 430 U.S. 462 (1977), we
stated that ″[absent] a clear indication of
congressional intent, we are reluctant to federalize
the substantial portion of the law of corporations
that deals with transactions in securities.″ Id., at
479. Here, with striking nonchalance, the Court
does what it declined to do in Santa Fe Industries
-- and much more as well. Second, with respect to


effects on the federal securities laws and other
federal regulatory statutes, we should be reluctant
to displace the well-entrenched federal remedial
schemes absent clear direction from Congress.
See, e. g., Train v. Colorado Public Interest
Research Group, Inc., 426 U.S. 1, 23-24 (1976);
Radzanower [***366] v. Touche Ross & Co., 426
U.S. 148, 153 (1976).


In this case, nothing in the language of the statute
or the legislative history suggests that Congress
intended either the federalization of state common
law or the displacement of existing federal
remedies. Quite to the contrary, all that the statute
and the legislative history reveal as to these
matters is what Judge Oakes called a ″clanging
silence,″ 741 F.2d, at 492.


Moreover, if Congress had intended to bring
about dramatic changes in the nature of
commercial litigation, it would at least have paid
more than cursory attention to the civil RICO
provision. This provision was added in the House
of Representatives after the Senate already had
passed its version of the RICO bill; the House
itself adopted a civil remedy provision almost as
an afterthought; and the Senate thereafter accepted
the House’s version of the bill without even
requesting a Conference. See infra, at 518-519.
Congress simply does not act in this way when it
intends to effect fundamental changes in the
structure of federal law.


[*508] II


The statutory language and legislative history
support the view that Congress did not intend to
effect a radical alteration of federal civil litigation.
In fact, the language and history indicate a
congressional intention to limit, in a workable and
coherent manner, the type of injury that is
compensable under the civil RICO provision. As
the following demonstrates, Congress sought to
fill an existing gap in civil remedies and to
provide a means of compensation that otherwise
did not exist for the honest businessman harmed
by the economic power of ″racketeers.″
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A


I begin with a review of the statutory language.
Section 1964(c) grants a private right of action to
any person ″injured in his business or property by
reason of a violation of section 1962.″ Section
1962, in turn, makes it unlawful to invest, in an
enterprise engaged in interstate commerce, funds
″derived . . . from a pattern of racketeering
activity,″ to acquire or operate an interest in any
such enterprise through ″a pattern of racketeering
activity,″ or to conduct or participate in the
conduct of that enterprise ″through a pattern of
racketeering activity.″ Section 1961 defines
″racketeering activity″ to mean any of numerous
acts ″chargeable″ or ″indictable″ under enumerated
state and federal laws, including state-law murder,
arson, and bribery statutes, federal mail and wire
fraud statutes, and the antifraud provisions of
federal securities laws. It states that ″a pattern″ of
racketeering activity requires proof of at least two
acts of racketeering within 10 years.


By its terms, § 1964(c) therefore grants a cause of
action only to a person injured ″by reason of a
violation of § 1962.″ The Court holds today that
the only injury a plaintiff need allege is injury
occurring by reason of a predicate, or racketeering,
act -- i. e., one of the offenses listed in § 1961. But
§ 1964(c) does not by its terms provide a remedy
for injury by [*509] reason of § 1961; it requires
an injury by reason of § 1962. In other words:


″ [***367] While section 1962 prohibits the
involvement of an ’enterprise’ in ’racketeering
activity,’ racketeering itself is not a violation of §
1962. Thus, a construction of RICO permitting
recovery for damages arising out of the
racketeering acts simply does not comport with
the statute as written by Congress. In effect, the
broad construction replaces the rule that treble
damages can be recovered only when they occur
’by reason of a violation of section 1962,’ with a
rule permitting recovery of treble damages
whenever there has been a violation of section
1962. Such unwarranted judicial interference with


the Act’s plain meaning cannot be justified.″
Comment, 76 Nw. U. L. Rev. 100, 128 (1981)
(footnotes omitted).


See also Bridges, Private RICO Litigation Based
Upon ″Fraud in the Sale of Securities,″ 18 Ga. L.
Rev. 43, 67 (1983).


In addition, the statute permits recovery only for
injury to business or property. It therefore excludes
recovery for personal injuries. However, many of
the predicate acts listed in § 1961 threaten or
inflict personal injuries -- such as murder and
kidnaping. If Congress in fact intended the victims
of the predicate acts to recover for their injuries,
as the Court holds it did, it is inexplicable why
Congress would have limited recovery to business
or property injury. It simply makes no sense to
allow recovery by some, but not other victims of
predicate acts, and to make recovery turn solely
on whether the defendant has chosen to inflict
personal pain or harm to property in order to
accomplish its end.


In summary, the statute clearly contemplates
recovery for injury resulting from the confluence
of events described in § 1962 and not merely from
the commission of a predicate act. The Court’s
contrary interpretation distorts the statutory
language under the guise of adopting a
plain-meaning definition, and it does so without
offering any indication of congressional [*510]
intent that justifies a deviation from what I have
shown to be the plain meaning of the statute.
However, even if the statutory language were
ambiguous, see Haroco, Inc. v. American National
Bank & Trust Co. of Chicago, 747 F.2d 384, 389
(CA7 1984), aff’d, post, p. 606, the scope of the
civil RICO provision would be no different, for
this interpretation of the statute finds strong
support in the legislative history of that provision.


B


In reviewing the legislative history of civil RICO,
numerous federal courts have become mired in


473 U.S. 479, *508; 105 S. Ct. 3275, **3287; 87 L. Ed. 2d 346, ***366


Page 20 of 31







controversy about the extent to which Congress
intended to adopt or reject the federal antitrust
laws as a model for the RICO provisions. The
basis for the dispute among the lower courts is the
language of the treble-damages provision, which
tracks virtually word for word the treble-damages
provision of the antitrust laws, § 4 of the Clayton
Act; 1 given this parallel, [***368] there can be
little doubt that the latter served as a model for the
former. Some courts have relied heavily on this
congruity to read an antitrust-type ″competitive
injury″ requirement into the civil RICO statute.
See, e. g., North Barrington Development, Inc. v.
Fanslow, 547 F.Supp. 207 (ND Ill. 1980). Other
courts have rejected a competitive-injury
requirement, or any antitrust analogy, relying in
significant part on what [*511] they perceive as
Congress’ rejection of a wholesale adoption of
antitrust precedent. See, e. g., Yancoski v. E.F.
Hutton & Co., Inc., 581 F.Supp. 88 (ED Pa.
1983); Mauriber v. Shearson/American Express,
Inc., 567 F.Supp. 1231, 1240 (SDNY 1983).


Many of these courts have read far too much into
the antitrust analogy. The legislative history makes
clear that Congress viewed the form of civil
remedies under RICO as analogous to such
remedies under the antitrust laws, but that it did
not thereby intend the substantive compensable
injury to be exactly the same. The legislative
history also suggests that Congress might have
wanted to avoid saddling the civil RICO provisions
with the same standing requirements that at the
time limited standing to sue under the antitrust
laws. However, the Committee Reports and
hearings in no way suggest that Congress


considered and rejected a requirement of injury
separate from that resulting from the predicate
acts. Far from it, Congress offered considerable
indication that the kind of injury it primarily
sought to attack and compensate was that for
which existing civil and criminal remedies were
inadequate or nonexistent; the requisite injury is
thus akin to, but broader than, that targeted by the
antitrust laws and different in kind from that
resulting from the underlying predicate acts.


A brief look at the legislative history makes clear
that the antitrust laws in no relevant respect
constrain our analysis or preclude formulation of
an independent RICO-injury requirement. When
Senator Hruska first introduced to Congress the
predecessor to RICO, he proposed an amendment
to the Sherman Act that would have prohibited the
investment or use of intentionally unreported
income from one line of business to establish,
operate, or invest in another line of business. S.
2048, 90th Cong., 1st Sess. (1967). After studying
the provision, the American Bar Association issued
a report that, while acknowledging the effects of
organized crime’s infiltration of legitimate
business, stated a preference for a [*512] provision
separate from the antitrust laws. See 115 Cong.
Rec. 6994 (1969). According to the report:


″By placing the antitrust-type enforcement and
recovery procedures in a separate statute, a
commingling of criminal enforcement goals with
the goals of regulating competition is avoided.


. . . .


″Moreover, the use of antitrust laws themselves as
a vehicle for combating organized crime could


1 Section 1964(c) provides:


″Any person injured in his business or property by reason of a violation of section 1962 of this chapter may sue therefor in any
appropriate United States district court and shall recover threefold the damages he sustains and the cost of the suit, including a reasonable
attorney’s fee.″


Section 4 of the Clayton Act, 15 U. S. C. § 15, provides in relevant part:


″[Any] person who shall be injured in his business or property by reason of anything forbidden in the antitrust laws may sue therefor
in any district court of the United States in the district in which the defendant resides or is found or has an agent, without respect to the
amount in controversy, and shall recover three-fold the damages by him sustained, and the cost of suit, including a reasonable attorney’s
fee.″
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create inappropriate and unnecessary obstacles in
the way of persons injured by organized crime
who might seek treble damage recovery. Such a
private litigant [***369] would have to contend
with a body of precedent -- appropriate in a purely
antitrust context -- setting strict requirements on
questions such as ’standing to sue’ and ’proximate
cause.’″ Id., at 6995.


Congress subsequently decided not to pursue an
addition to the antitrust laws but instead to fashion
a wholly separate criminal statute. If in fact that
decision was made in response to the ABA’s
statement and not to other political concerns, it
may be interpreted at most as a rejection of
antitrust standing requirements. Court-developed
standing rules define the requisite proximity
between the plaintiff’s injury and the defendant’s
antitrust violation. See Blue Shield of Virginia v.
McCready, 457 U.S. 465, 476 (1982) (discussing
antitrust standing rules developed in the Federal
Circuits). Thus, at most we may read the early
legislative history to eschew wholesale adoption
of the particular nexus requirements that limit the
class of potential antitrust plaintiffs. Courts that
read this history to bar any analogy to the antitrust
laws simply read too much into the scant evidence
available to us. In particular, courts that read this
history to bar an injury requirement akin to
″antitrust″ injury are in error. The requirement of
antitrust injury, as articulated in Brunswick Corp.
v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477 (1977),
differs in kind from the standing requirement to
[*513] which the ABA referred and, in fact, had


not been articulated at the time of the ABA
comments.


At the same time, courts that believe civil RICO
doctrine should mirror civil antitrust doctrine also
read too much into the legislative history. It is
absolutely clear that Congress intended to adopt
antitrust remedies, such as civil actions by the
Government and treble damages. The House of
Representatives added the civil provision to Title
IX in response to suggestions from the ABA and


Congressmen that there be a remedy ″similar to
the private damage remedy found in the anti-trust
laws,″ Organized Crime Control: Hearings on S.
30 and Related Proposals, before Subcommittee
No. 5 of the House Committee on the Judiciary,
91st Cong., 2d Sess., 520 (1970) (statement of
Rep. Steiger) (hereinafter House Hearings); see
also id., at 543 (statement of Edward L. Wright,
ABA president-elect) (suggesting an amendment
″to include the additional civil remedy of
authorizing private damage suits based upon the
concept of Section 4 of the Clayton (Antitrust)
Act″); 116 Cong. Rec. 35295 (1970) (remarks of
Rep. Poff, chief spokesman for the bill) (explaining
bill’s adoption of the antitrust remedy for use
against organized crime). The decision to adopt
antitrust remedies does not, however, compel the
conclusion that Congress intended to adopt
substantive antitrust doctrine. Courts that construe
these references to the antitrust laws as indications
of Congress’ intent to adopt the substance of
antitrust doctrine also read too much into too little
language.


C


While the foregoing establishes that Congress
sought to adopt remedies akin to those used in
antitrust law -- such as civil government
enforcement -- and to reject antitrust standing
rules, other portions of the legislative history
reveal just what [***370] Congress intended the
substantive dimensions of the civil action to be.
Quite simply, its principal target was the economic
power of racketeers, and its toll on legitimate
businessmen. [*514] To this end, Congress
sought to fill a gap in the civil and criminal laws
and to provide new remedies broader than those
already available to private or government antitrust
plaintiffs, different from those available to
government and private citizens under state and
federal laws, and significantly narrower than those
adopted by the Court today.


In 1967, Senator Hruska proposed two bills, S.
2048 and S. 2049, 90th Cong., 1st Sess., which
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were designed in part to implement
recommendations of the President’s Commission
on Law Enforcement and the Administration of
Justice (the Katzenbach Commission) on the fight
against organized crime. See 113 Cong. Rec.
17998-18001 (1967). The former bill proposed an
amendment to the Sherman Act prohibiting the
investment or use of unreported income derived
from one line of business in another business. Id.,
at 17999. The latter bill, which was separate from
the Sherman Act, prohibited the acquisition of a
business interest with income derived from
criminal activity. Ibid. Representative Poff
introduced similar bills in the House of
Representatives. See H. R. 11266, H. R. 11268,
90th Cong., 1st Sess. (1967); 113 Cong. Rec.
17976 (1967).


Introducing S. 2048, Senator Hruska explained
that ″[by] limiting its application to intentionally
unreported income, this proposal highlights the
fact that the evil to be curbed is the unfair
competitive advantage inherent in the large amount
of illicit income available to organized crime.″
Id., at 17999 (emphasis added). He described how
organized crime had infiltrated a wide range of
businesses, and he observed that ″[in] each of
these instances, large amounts of cash coupled
with threats of violence, extortion, and similar
techniques were utilized by mobsters to achieve
their desired objectives: monopoly control of
these enterprises.″ Id., at 17998 (emphasis added).
He identified four means by which control of
legitimate business had been acquired:


″First. Investing concealed profits acquired from
gambling and other illegal enterprises.


[*515] ″Second. Accepting business interests in
payment of the owner’s gambling debts.


″Third. Foreclosing on usurious loans.


″Fourth. Using various forms of extortion.″ Id., at
17998-17999.


The Senator then explained how this infiltration
takes its toll:


″The proper functioning of a free economy
requires that economic decisions be made by
persons free to exercise their own judgment.
Force or fear limits choice, ultimately reduces
quality, and increases prices. When organized
crime moves into a business, it brings all the
techniques of violence and intimidation which it
used in its illegal businesses. Competitors are
eliminated and customers confined to sponsored
suppliers. Its effect is even more unwholesome
than other monopolies because its position does
not rest on economic superiority.″ Id., at 17999.


Congress never took action on these bills.


[***371] In 1969, Senator McClellan introduced
the Organized Crime Control Act, which altered
numerous criminal law areas such as grand juries,
immunity, and sentencing, but which contained no
provision like that now known as RICO. See S.
30, 91st Cong., 1st Sess.; 115 Cong. Rec. 769
(1969). Shortly thereafter, Senator Hruska
introduced the Criminal Activities Profits Act. S.
1623, 91st Cong., 1st Sess.; 115 Cong. Rec.
6995-6996 (1969). He explained that S. 1623 was
designed to synthesize the earlier two bills (S.
2048 and S. 2049) while placing the ″unified
whole″ outside the Sherman Act in response to the
ABA’s concerns. According to the Senator, the
bill was meant to attack ″the economic power of
organized crime and its exercise of unfair
competition with honest businessmen,″ and to
address ″[the] power of organized crime to
establish a monopoly within numerous business
fields″ and the impact on the free market and
honest [*516] competitors of ″a racketeer
dominated venture.″ Id., at 6993 (emphasis added).


As introduced, S. 1623 contained a provision for
a private treble-damages action; the language of
that provision was virtually identical to that in §
1964(c), and it likely served as the model for §
1964(c). See id., at 6996. Explaining this provision,
Senator Hruska said:


″In addition to this criminal prohibition, the bill
also creates civil remedies for the honest
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businessman who has been damaged by unfair
competition from the racketeer businessman.
Despite the willingness of the courts to apply the
Sherman Anti-Trust Act to organized crime
activities, as a practical matter the legitimate
businessman does not have adequate civil remedies
available under that act. This bill fills that gap.″
Id., at 6993 (emphasis added).


The Senate did not act directly on either S. 30 or
S. 1623. Instead, Senators McClellan and Hruska
jointly introduced S. 1861, the Corrupt
Organizations Act of 1969, 91st Cong., 1st Sess.;
115 Cong. Rec. 9568-9571, which combined
features of the two other bills and added to them.
The new bill expanded the list of offenses that
would constitute ″racketeering activity″ and
required that the proscribed conduct be committed
through a pattern of ″racketeering activity.″ It did
not, however, contain a private civil remedy
provision, but only authorization for an injunctive
action brought by the Attorney General. Senator
McClellan thereafter requested that the provisions
of S. 1861 be incorporated by amendment into the
broad Organized Crime Control Act, S. 30. See
115 Cong. Rec. 9566-9571 (1969).


In December 1969, the Senate Judiciary
Committee reported on the Organized Crime
Control Act, S. 30, as amended to include S. 1861
as Title IX, ″Racketeer Influenced and Corrupt
Organizations.″ Title IX, it is clear, was [*517]
aimed at precisely the same evil that Senator
Hruska had targeted in 1967 -- the infiltration of
legitimate business by organized crime. According
to the Committee Report, the Title


″has as its purpose the elimination of the
infiltration of organized crime and racketeering
into legitimate organizations operating in interstate
commerce. It seeks to achieve this objective by
the fashioning of new criminal and civil remedies
and investigative procedures. [***372] ″ S. Rep.
No. 91-617, p. 76 (1969).


In language taken virtually verbatim from the
earlier floor statements of Senator Hruska, the


Report described the extraordinary range of
legitimate businesses and unions that had been
infiltrated by racketeers, and the means by which
the racketeers sought to profit from the infiltration.
It described ″scams″ involving bankruptcy and
insurance fraud, and the use of ″force or fear″ to
secure a monopoly in the service or product of the
business, and it summed up: ″When the campaign
is successful, the organization begins to extract a
premium price from customers.″ Id., at 77.


Similarly, Senator Byrd spoke in favor of Title IX
and gave other examples of the ″awesome power″
of racketeers and their methods of operation. He
described, for example, how one racketeer had
gained a foothold in a detergent company and
then had used arson and murder to try to get the A
& P Tea Co. to buy a detergent that A & P had
tested and rejected. 116 Cong. Rec. 607 (1970).
As another example, he explained that racketeers
would corner the market on a good or service and
then withhold it from a businessman until he
surrendered his business or made some other
related economic concession. Ibid. In each of
these cases, I note, the racketeer engaged in
criminal acts in order to accomplish a commercial
goal -- e. g., to destroy competition, create a
monopoly, or infiltrate a legitimate business. See
also id., at 602 (statement of Sen. Hruska)
(″[Organized crime] employs [*518] physical
brutality, fear and corruption to intimidate
competitors and customers to achieve increased
sales and profits″) (emphasis added). In sum,
″[scrutiny] of the Senate Report . . . establishes
without a doubt a single dominating purpose of
the Senate in proposing the RICO statute: ’Title
IX represents the committee’s careful efforts to
fashion new remedies to deal with the infiltration
of organized crime into legitimate organizations
operating in interstate commerce.’″ ABA Report
105.


The bill passed the Senate after a short debate by
a vote of 73 to 1, without a treble-damages
provision, and it was then considered by the
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House. In hearings before the House Judiciary
Committee, it was suggested that the bill should
include ″the additional civil remedy of authorizing
private damage suits based upon the concept of
Section 4 of the Clayton Act.″ House Hearings, at
543-544 (statement of Edward Wright, ABA
president-elect); see also id., at 520 (statement of
Rep. Steiger) (suggesting addition of a private
civil damages remedy). Before reporting the bill
favorably in September 1970, the House Judiciary
Committee made one change to the civil remedy
provision -- it added a private treble-damages
provision to the civil remedies already available
to the Government; the Committee accorded this
change only a single statement in the Committee
Report: ″The title, as amended, also authorizes
civil treble damage suits on the part of private
parties who are injured.″ H. R. Rep. No. 91-1549,
p. 35 (1970). Three Congressmen dissented from
the Report. Their views are particularly telling
because, with language that is narrow compared
to the extraordinary scope the civil provision has
acquired, these three challenged the possible
breadth and abuse of the private civil remedy by
plaintiff-competitors:


″ [***373] Indeed, [§ 1964(c)] provides invitation
for disgruntled and malicious competitors to harass
innocent businessmen [*519] engaged in interstate
commerce by authorizing private damage suits. A
competitor need only raise the claim that his rival
has derived gains from two games of poker, and,
because this title prohibits even the ’indirect use’
of such gains -- a provision with tremendous
outreach -- litigation is begun. What a protracted,
expensive trial may not succeed in doing, the
adverse publicity may well accomplish --
destruction of the rival’s business.″ Id., at 187
(emphasis added).


The bill then returned to the Senate, which passed
it without a conference, apparently to assure
passage during the session. Thus, the private
remedy at issue here slipped quietly into the
statute, and its entrance evinces absolutely no


intent to revolutionize the enforcement scheme, or
to give undue breadth to the broadly worded
provisions -- provisions Congress fully expected
Government enforcers to narrow.


Putting together these various pieces, I can only
conclude that Congress intended to give to
businessmen who might otherwise have had no
available remedy a possible way to recover
damages for competitive injury, infiltration injury,
or other economic injury resulting out of, but
wholly distinct from, the predicate acts. Congress
fully recognized that racketeers do not engage in
predicate acts as ends in themselves; instead,
racketeers threaten, burn, and murder in order to
induce their victims to act in a way that accrues to
the economic benefit of the racketeer, as by
ceasing to compete, or agreeing to make certain
purchases. Congress’ concern was not for the
direct victims of the racketeers’ acts, whom state
and federal laws already protected, but for the
competitors and investors whose businesses and
interests are harmed or destroyed by racketeers, or
whose competitive positions decline because of
infiltration in the relevant market. Its focus was on
the victims of the extraordinary economic power
that racketeers are able to acquire through a wide
[*520] range of illicit methods. Indeed, that is


why Congress provided for recovery only for
injury to business or property -- that is, commercial
injuries -- and not for personal physical or
emotional injury.


The only way to give effect to Congress’ concern
is to require that plaintiffs plead and prove that
they suffered RICO injury -- injury to their
competitive, investment, or other business interests
resulting from the defendant’s conduct of a
business or infiltration of a business or a market,
through a pattern of racketeering activity. As I
shall demonstrate, this requirement is manageable,
and it puts the statute to the use to which it was
addressed. In addition, this requirement is faithful
to the language of the statute, which does not
appear to provide recovery for injuries incurred
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by reason of individual predicate acts. It also
avoids most of the ″extraordinary uses″ to which
the statute has been put, in which legitimate
businesses that have engaged in two criminal acts
have been labeled ″racketeers,″ have faced
treble-damages judgments in favor of the direct
victims, and often have settled to avoid the
destructive publicity and the resulting harm to
reputation. These cases take their toll; [***374]
their results distort the market by saddling
legitimate businesses with uncalled-for punitive
bills and undeserved labels. To allow punitive
actions and significant damages for injury beyond
that which the statute was intended to target is to
achieve nothing the statute sought to achieve, and
ironically to injure many of those lawful businesses
that the statute sought to protect. Under such
circumstances, I believe this Court is derelict in its
failure to interpret the statute in keeping with the
language and intent of Congress.


Several lower courts have remarked, however,
that a ″RICO injury″ requirement, while perhaps
contemplated by the statute, defies definition. I
disagree. The following series of examples, culled
in part from the legislative history of the RICO
statute, illustrates precisely what does and does
not fall within this definition.


[*521] First. If a ″racketeer″ uses ″[threats],
arson and assault . . . to force competitors out of
business and obtain larger shares of the market,″
House Hearings, at 106 (statement of Sen.
McClellan), the threats, arson, and assault
represent the predicate acts. The pattern of those
acts is designed to accomplish, and accomplishes,
the goal of monopolization. Competitors thereby
injured or forced out of business could allege
″RICO″ injury and recover damages for lost
profits. So, too, purchasers of the racketeer’s
goods or services, who are forced to buy from the
racketeer/monopolist at higher prices, and whose
businesses therefore are injured, might recover
damages for the excess costs of doing business.
The direct targets of the predicate acts -- whether


competitors, suppliers, or others -- could recover
for damages flowing from the predicate acts
themselves, but under state or perhaps other
federal law, not RICO.


Second. If a ″racketeer″ uses arson and threats to
induce honest businessmen to pay protection
money, or to purchase certain goods, or to hire
certain workers, the targeted businessmen could
sue to recover for injury to their business and
property resulting from the added costs. This
would be so if they were the direct victims of the
predicate acts or if they had reacted to offenses
committed against other businessmen. In each
case, the predicate acts were committed in order
to accomplish a certain end -- e. g., to induce the
prospective plaintiffs to take action to the
economic benefit of the racketeer; in each case the
result would have taken a toll on the competitive
position of the prospective plaintiff by increasing
his costs of doing business.


At the same time, the plaintiffs could not recover
under RICO for the direct damages from the
predicate acts. They could not, for example,
recover for the cost of the building burned, or for
personal injury resulting from the threat. Indeed,
compensation for this latter injury is barred already
by RICO’s exclusion of personal injury claims.
As in the previous [*522] example, these injuries
are amply protected by state-law damages actions.


Third. If a ″racketeer″ infiltrates and obtains
control of a legitimate business either through
fraud, foreclosure on usurious loans, extortion, or
acceptance of business interests in payment of
gambling debts, the honest investor who is thereby
displaced could bring a civil RICO action claiming
infiltration injury resulting [***375] from the
infiltrator’s pattern of predicate acts that enabled
him to gain control. Thereafter, if the enterprise
conducts its business through a pattern of
racketeering activity to enhance its profits or
perpetuate its economic power, competitors of
that enterprise could bring civil RICO actions
alleging injury by reason of the enhanced
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commercial position the enterprise has obtained
from its unlawful acts, and customers forced to
purchase from sponsored suppliers could recover
their added costs of doing business. At the same
time, the direct victims of the activity -- for
example, customers defrauded by an infiltrated
bank -- could not recover under civil RICO. The
bank does not, of course, thereby escape liability.
The customers simply must rely on the existing
causes of action, usually under state law.


Alternatively, if the infiltrated enterprise operates
a legitimate business to a businessman’s
competitive disadvantage because of the
enterprise’s strong economic base derived from
perpetration of predicate acts, the competitor
could bring a civil RICO action alleging injury to
his competitive position. The predicate acts then
would have enabled the ″enterprise″ to gain a
competitive advantage that brought harm to the
plaintiff-competitor. Again, the direct victims of
the predicate acts whose profits were invested in
the ″legitimate enterprise,″ would not be able to
recover damages under civil RICO for injury
resulting from the predicate acts alone.


These examples are not exclusive, and if this
formulation were adopted, lower courts would, of
course, have the opportunity [*523] to smooth
numerous rough edges. The examples are designed
simply to illustrate the type of injury that civil
RICO was, to my mind, designed to compensate.
The construction I describe offers a powerful
remedy to the honest businessmen with whom
Congress was concerned, who might have had no
recourse against a ″racketeer″ prior to enactment
of the statute. At the same time, this construction
avoids both the theoretical and practical problems
outlined in Part I. Under this view, traditional
state-law claims are not federalized; federal


remedial schemes are not inevitably displaced or
superseded; and, consequently, ordinary
commercial disputes are not misguidedly placed
within the scope of civil RICO. 2


III


The Court today permits two civil actions for
treble damages to go forward that are not
authorized either by the language and legislative
history of the civil RICO statute, or by the policies
that underlay passage of that statute. In so doing,
the Court shirks its well-recognized responsibility
to assure that Congress’ intent is not thwarted by
maintenance of unintended litigation, and it does
so based on an unfounded and ill-considered
reading of a statutory provision. Because I believe
the provision at issue is susceptible of a narrower
interpretation that comports both with the statutory
language and the legislative history, I dissent.


JUSTICE POWELL, dissenting.


[***376] I agree with JUSTICE MARSHALL
that the Court today reads the civil RICO statute
in a way that validates uses of the statute that were
never intended by Congress, and I join his dissent.
I write separately to emphasize my disagreement


[*524] with the Court’s conclusion that the
statute must be applied to authorize the types of
private civil actions now being brought frequently
against respected businesses to redress ordinary
fraud and breach-of-contract cases. 1


I


In United States v. Turkette, 452 U.S. 576 (1981),
the Court noted that in construing the scope of a
statute, its language, if unambiguous, must be
regarded as conclusive ″in the absence of ’a
clearly expressed legislative intent to the


2 The analysis in my dissent would lead to the dismissal of the civil RICO claims at stake here. I thus do not need to decide whether
a civil RICO action can proceed only after a criminal conviction. See ante, at 488-493.


1 The Court says these suits are not being brought against the ″archetypal, intimidating mobster″ because of a ″defect″ that is ″inherent
in the statute.″ Ante, at 499. If RICO must be construed as the Court holds, this is indeed a defect that Congress never intended. I do
not believe that the statute must be construed in what in effect is an irrational manner.
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contrary.’″ Id., at 580 (emphasis added) (quoting
Consumer Product Safety Comm’n v. GTE
Sylvania, Inc., 447 U.S. 102, 108 (1980)). Accord,
Russello v. United States, 464 U.S. 16, 20 (1983).
In both Turkette and Russello, we found that the
″declared purpose″ of Congress in enacting the
RICO statute was ″’to seek the eradication of
organized crime in the United States.’″ United
States v. Turkette, supra, at 589 (quoting the
statement of findings prefacing the Organized
Crime Control Act of 1970, Pub. L. 91-452, 84
Stat. 923); accord, Russello v. United States,
supra, at 26-27. That organized crime was
Congress’ target is apparent from the Act’s title, is
made plain throughout the legislative history of
the statute, see, e. g., S. Rep. No. 91-617, p. 76
(1969) (S. Rep.), and is acknowledged by all
parties to these two [**3288] cases. Accord,
Report of the Ad Hoc Civil RICO Task Force of
the ABA Section of Corporation, Banking and
Business Law 70-92 (1985) (ABA Report). The
legislative history cited by the Court today amply
supports this conclusion, see ante, at 487-488, and
the Court concedes that ″in its private civil
version, RICO is evolving into something quite
[*525] different from the original conception of


its enactors. See generally ABA Report 55-69.″
Ante, at 500. Yet, the Court concludes that it is
compelled by the statutory language to construe §
1964(c) to reach garden-variety fraud and breach
of contract cases such as those before us today.
Ibid.
As the Court of Appeals observed in this case,
″[if] Congress had intended to provide a federal
forum for plaintiffs for so many common law
wrongs, it would at least have discussed it.″ 2 741
F.2d 482, 492 (1984). The Court today concludes
that Congress was aware of the broad scope of the
statute, relying on the fact that some Congressmen
objected to the possibility of abuse of [***377]
the RICO statute by arguing that it could be used
″to harass innocent businessmen.″ H. R. Rep. No.


91-1549, p. 187 (1970) (dissenting views of Reps.
Conyers, Mikva, and Ryan); 116 Cong. Rec.
35342 (1970) (remarks of Rep. Mikva).


In the legislative history of every statute, one may
find critics of the bill who predict dire
consequences in the event of its enactment. A
court need not infer from such statements by
opponents that Congress intended those
consequences to occur, particularly where, as
here, there is compelling evidence to the contrary.
The legislative history reveals that Congress did
not state explicitly that the statute would reach
only members of the Mafia because it believed
there were constitutional problems with
establishing such a specific status offense. E. g.,
id., at 35343-35344 (remarks of Rep. Celler); id.,
at 35344 (remarks of Rep. Poff). Nonetheless, the
legislative history makes clear that the statute was
intended to be applied to organized crime, and an
influential sponsor of the bill emphasized that any
effect it had beyond such crime was meant to be
only incidental. Id., at 18914 (remarks of Sen.
McClellan).


[*526] The ABA study concurs in this view. The
ABA Report states:


″In an attempt to ensure the constitutionality of
the statute, Congress made the central proscription
of the statute the use of a ’pattern of racketeering
activities’ in connection with an ’enterprise,’
rather than merely outlawing membership in the
Mafia, La Cosa Nostra, or other organized criminal
syndicates. ’Racketeering’ was defined to embrace
a potpourri of federal and state criminal offenses
deemed to be the type of criminal activities
frequently engaged in by mobsters, racketeers and
other traditional members of ’organized crime.’
The ’pattern’ element of the statute was designed
to limit its application to planned, ongoing,
continuing crime as opposed to sporadic, unrelated,
isolated criminal episodes. The ’enterprise’


2 The force of this observation is accented by RICO’s provision for treble damages -- an enticing invitation to litigate these claims in
federal courts.
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element, when coupled with the ’pattern’
requirement, was intended by the Congress to
keep the reach of RICO focused directly on
traditional organized crime and comparable
ongoing criminal activities carried out in a
structured, organized environment. The reach of
the statute beyond traditional mobster and
racketeer activity and comparable ongoing
structured criminal enterprises, was intended to be
incidental, and only to the extent necessary to
maintain the constitutionality of a statute aimed
primarily at organized crime.″ Id., at 71-72
(footnote omitted).


It has turned out in this case that the naysayers’
dire predictions have come true. As the Court
notes, ante, at 499, and n. 16, RICO has been
interpreted so broadly that it has been used more
often against respected businesses with no ties to
organized crime, than against the mobsters who
were the clearly intended target of the [**3289]
statute. While I acknowledge that the language of
the statute may be read as broadly as the Court
interprets it today, I do not believe that it must


[*527] be so read. Nor do I believe that
interpreting the statutory language more narrowly
than the Court does will ″eliminate the [civil
RICO] private action,″ ante, at 499, in cases of the
[***378] kind clearly identified by the legislative
history. The statute may and should be read
narrowly to confine its reach to the type of
conduct Congress had in mind. It is the duty of
this Court to implement the unequivocal intention
of Congress.


II


The language of this complex statute is susceptible
of being read consistently with this intent. For
example, the requirement in the statute of proof of
a ″pattern″ of racketeering activity may be
interpreted narrowly. Section 1961(5), defining
″pattern of racketeering activity,″ states that such
a pattern ″requires at least two acts of racketeering
activity.″ This contrasts with the definition of


″racketeering activity″ in § 1961(1), stating that
such activity ″means″ any of a number of acts.
The definition of ″pattern″ may thus logically be
interpreted as meaning that the presence of the
predicate acts is only the beginning: something
more is required for a ″pattern″ to be proved. The
ABA Report concurs in this view. It argues
persuasively that ″[the] ’pattern’ element of the
statute was designed to limit its application to
planned, ongoing, continuing crime as opposed to
sporadic, unrelated, isolated criminal episodes,″
ABA Report 72, such as the criminal acts alleged
in the case before us today.


The legislative history bears out this interpretation
of ″pattern.″ Senator McClellan, a leading sponsor
of the bill, stated that ″proof of two acts of
racketeering activity, without more, does not
establish a pattern.″ 116 Cong. Rec. 18940 (1970).
Likewise, the Senate Report considered the
″concept of ’pattern’ [to be] essential to the
operation of the statute.″ S. Rep., at 158. It stated
that the bill was not aimed at sporadic activity, but
that the ″infiltration of legitimate business
normally requires more than one ’racketeering


[*528] activity’ and the threat of continuing
activity to be effective. It is this factor of continuity
plus relationship which combines to produce a
pattern.″ Ibid. (emphasis added). The ABA Report
suggests that to effectuate this legislative intent,
″pattern″ should be interpreted as requiring that
(i) the racketeering acts be related to each other,
(ii) they be part of some common scheme, and
(iii) some sort of continuity between the acts or a
threat of continuing criminal activity must be
shown. ABA Report, at 193-208. By construing
″pattern″ to focus on the manner in which the
crime was perpetrated, courts could go a long way
toward limiting the reach of the statute to its
intended target -- organized crime.


The Court concedes that ″pattern″ could be
narrowly construed, ante, at 496, n. 14, and notes
that part of the reason civil RICO has been put to
such extraordinary uses is because of the ″failure
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of Congress and the courts to develop a meaningful
concept of ’pattern,’″ ante, at 500. The Court
declines to decide whether the defendants’ acts
constitute such a pattern in this case, however,
because it concludes that that question is not
before the Court. Ibid. I agree that the scope of the
″pattern″ requirement is not included in the
questions on which we granted certiorari. I am
concerned, however, that in the course of rejecting
the Court of Appeals’ ruling that the statute
requires proof of a ″racketeering injury″ the Court
has read [***379] the entire statute so broadly
that it will be difficult, if not impossible, for
courts to adopt a reading of ″pattern″ that will
conform to the intention of Congress.


The Court bases its rejection of the ″racketeering
injury″ requirement on the general principles that
the RICO statute is to be read ″broadly,″ that it is
to be ″’liberally construed to effectuate its remedial
purposes,’″ ante, at 498 (quoting Pub. L. 91-452,
§ 904(a), 84 Stat. 947), and that the statute was
part of ″an aggressive initiative [**3290] to
supplement old remedies and develop new
methods for fighting crime.″ Ante, at 498.
Although the Court acknowledges that few of the
legislative statements supporting these principles
were made [*529] with reference to RICO’s
private civil action, it concludes nevertheless that
all of the Act’s provisions should be read in the
″spirit″ of these principles. Ibid. By constructing
such a broad premise for its rejection of the
″racketeering injury″ requirement, the Court seems
to mandate that all future courts read the entire
statute broadly.


It is neither necessary to the Court’s decision, nor
in my view correct, to read the civil RICO
provisions so expansively. We ruled in Turkette
and Russello that the statute must be read broadly
and construed liberally to effectuate its remedial
purposes, but like the legislative history to which
the Court alludes, it is clear we were referring


there to RICO’s criminal provisions. It does not
necessarily follow that the same principles apply
to RICO’s private civil provisions. The Senate
Report recognized a difference between criminal
and civil enforcement in describing proposed civil
remedies that would have been available to the
Government. It emphasized that although those
proposed remedies were intended to place
additional pressure on organized crime, they were
intended to reach ″essentially an economic, not a
punitive goal.″ S. Rep., at 81 (emphasis added).
The Report elaborated as follows:


″However remedies may be fashioned, it is
necessary to free the channels of commerce from
predatory activities, but there is no intent to visit
punishment on any individual; the purpose is
civil. Punishment as such is limited to the criminal
remedies . . . .″ Ibid. (emphasis added; footnote
omitted).


The reference in the Report to ″predatory
activities″ was to organized crime. Only a small
fraction of the scores of civil RICO cases now
being brought implicate organized crime in any
way. 3 Typically, these suits are being brought --
in the [*530] unfettered discretion of private
litigants -- in federal court against legitimate
businesses seeking treble damages in ordinary
fraud and contract cases. There is nothing
comparable in those cases to the restraint on the
institution of criminal suits exercised by
Government prosecutorial discretion. Today’s
opinion inevitably will encourage continued
expansion of resort to RICO in cases of alleged
fraud or contract violation [***380] rather than to
the traditional remedies available in state court.
As the Court of Appeals emphasized, it defies
rational belief, particularly in light of the
legislative history, that Congress intended this
far-reaching result. Accordingly, I dissent.


3 As noted in the ABA Report, of the 270 District Court RICO decisions prior to this year, only 3% (9 cases) were decided throughout
the entire decade of the 1970’s, whereas 43% (116 cases) were decided in 1984. ABA Report, at 53a (Table). See ante, at 481, n. 1.
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Opinion by: NEHRING


Opinion


[**699] AMENDED OPINION*


On Certiorari to the Utah Court of Appeals


ASSOCIATE CHIEF JUSTICE NEHRING, opinion of the
Court:


INTRODUCTION


[*1] The State challenges the Utah Court of
Appeals’ reversal of defendant Dr. Raymond
Bedell’s conviction of misdemeanor sexual battery.
The State asserts that a panel majority of the court
of appeals erred when it reversed Dr. Bedell’s
conviction on the basis of ineffective assistance of
counsel and plain error on the part of the district
court. Because of the manner in which we resolve
this case, we do not address the State’s argument
that a gap in the record of a criminal trial should
always be interpreted in favor of the State. We
reverse the [***2] decision of the court of
appeals, vacate that opinion, and remand to the
court of appeals to address Dr. Bedell’s argument
that the trial court should have granted a new trial
based on newly discovered evidence.


BACKGROUND


[*2] On October 1, 2003, S.B. first consulted Dr.
Bedell about chronic knee and ankle pain. Dr.
Bedell was a physician specializing in pain
management. According to S.B., during this initial
visit Dr. Bedell fondled her breasts for several
minutes, made inappropriate comments, asked
what medication she wanted, and prescribed what
she requested. S.B. also claims that Dr. Bedell
made additional inappropriate comments to her at
a later visit and pressed his erect penis into her
leg.


[*3] S.B. continued to see Dr. Bedell and receive
prescriptions from him over a three-month period


* The court is remanding to the Court of Appeals to address an additional argument that was not presented to this court. See paragraphs
1, 16, 17, 19, 27.
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from October 2003 to January 2004. Dr. Bedell
prescribed her thirty days of narcotics at each
visit. S.B. was not following dosage instructions.
S.B. would finish the thirty-day prescription within
a week and would call Dr. Bedell’s office for
another. There was ″[n]ot a doubt in [S.B.’s]
mind″ that Dr. Bedell knew that she was not
following dosage instructions. Dr. Bedell
eventually terminated S.B. as a patient. [***3]
She claimed it was because she would not have
sex with him. S.B. continued to abuse prescription
medication after she stopped seeing Dr. Bedell.


[*4] In September 2006, Cache County charged
S.B. with four counts of fraudulently obtaining a
controlled substance, a third- degree felony. She
openly admitted to the investigating officer that
she was addicted to prescription painkillers and
that she was violating the terms of the probation
she was still under. As a result, S.B. was arrested
and jailed. While in jail, S.B. met another inmate,
and in the course of conversation, discovered that
they were both ″pill poppers.″ The inmate told
S.B. about allegations of sexual abuse against Dr.
Bedell that had been reported in the local paper.
S.B. told the inmate that she believed that Dr.
Bedell had also touched her inappropriately. The
inmate encouraged S.B. to report the abuse.


[*5] S.B. reported that Dr. Bedell had touched
her inappropriately, and a detective from the
Logan City Police Department investigated.
[**700] The detective ″made it absolutely clear in
the interview″ that no promises were made to S.B.
and ″there were going to be no promises made to
her by [the detective] or by the county attorney,
[***4] and that what she was about to say was to


[have no effect] on her charges.″ Dr. Bedell was
charged with two counts of forcible sexual abuse,
a second-degree felony, as a result of S.B.’s
allegations.


[*6] Before trial, the State moved to admit
evidence of other sexual misconduct allegations
against Dr. Bedell by nine other women, including
six former patients. The district court ruled after


argument that the evidence was admissible under
Utah Rules of Evidence 402 and 404(b), but that it
was inadmissible under a rule 403 balancing. The
court informed the prosecution that it could
″resubmit some or all of the 404(b) evidence at
trial, if Defendant ’opens the door’ to the same.″


[*7] In his opening statement at trial, defense
counsel asserted that S.B. brought her allegations
only after learning from the other jail inmate that
Dr. Bedell was being investigated, and that S.B.
hoped to use her accusation against Dr. Bedell to
gain favorable treatment in her own case:


[A]ccording to her, she’s in jail and an inmate
there starts talking to her about Dr. Bedell,
supposedly. Somehow Dr. Bedell just comes
up. And supposedly, according to [S.B.], this
inmate tells her that Dr. Bedell is being
investigated for allegations [***5] of sexual
impropriety against patients. And that he’s
looking for witnesses, good looking women
witnesses is what [S.B.] says. And so [S.B.]
calls the police or gets in touch with the
police.


Counsel continued to question the investigation,
claiming that the investigating detective ″didn’t
do virtually anything to investigate [S.B.], her
background, review her probation file, nothing.
This is a case boiling down to—because there was
already an investigation going on, the fact that
[S.B.] made allegations against Dr. Bedell was
enough. That was it.″ The defense concluded its
opening statement by stating that S.B. had
fabricated the allegations while in jail in order to
receive favorable treatment in her case, saying,
″It’s not about Dr. Bedell sexually assaulting
[S.B.] because he did not.″


[*8] The prosecution then called the investigating
detective. The prosecutor referenced the defense’s
opening statement and elicited testimony from the
detective about how S.B. had come to learn about
the ongoing investigation of Dr. Bedell. The
prosecutor clarified that the detective had informed
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S.B. that she would not receive immunity of any
kind in exchange for her testimony. The detective
stated that [***6] S.B. ″knew things, these
consistencies or markers that . . . gave her
credibility . . . and . . . led me to believe that the
touching had occurred.″


[*9] During his cross-examination of the
detective, defense counsel continued to disparage
the State’s investigation into S.B.’s claims. While
the defense was asking the detective why he had
not asked S.B. for the name of the inmate who
informed her of the investigation or where that
conversation occurred, the prosecutor asked to
approach the bench, saying, ″I think something
needs to be said here.″ The ensuing bench
conference was not recorded.


[*10] After the conference, defense counsel
resumed his cross-examination of the detective
and continued to challenge S.B.’s credibility and
the investigation. Counsel asked the detective if
he did not thoroughly investigate the allegations
made by S.B. ″because you had those other
allegations and you had done all that work of
investigation.″ The detective stated that Dr.
Bedell’s other accusers shared ″certain markers or
similarities between those allegations that are
very, very common with this case,″ and that when
he interviewed S.B., ″she started to hit those
markers that all the others had.″ The detective
[***7] explained that the common markers in


S.B.’s story ″bring a person to a conclusion that
she’s telling the truth.″


[*11] Without objection by defense counsel, the
prosecutor then elicited testimony during redirect
examination of the detective that there had been
an investigation into six other allegations of
sexual misconduct against Dr. Bedell by former
female patients. The women all reported similar
incidents: Dr. Bedell abused each victim on their
first visit while [**701] he was alone with them,
he made similar comments to the women who
were of similar ages, and he prescribed narcotics
for each.


[*12] Later in the proceedings, while discussing
jury instructions outside the presence of the jury,
the prosecution requested a limiting instruction
for the evidence related to the other allegations
against Dr. Bedell. The prosecutor asked that the
court instruct the jury that evidence of other
sexual misconduct by Dr. Bedell ″is solely for the
purpose of testing whether [S.B.] could have
created the story″ so ″that the jury will understand
clearly that they are not deciding the truth of the
other allegation[s].″ Defense counsel stated that
he had no objection. After the court expressed
some concern, the prosecutor said [***8] he
would discuss the instruction in his closing
argument to explain that the other sexual
misconduct evidence was presented ″to respond to
the defendant’s strategy of claiming that [S.B.]
ginned up this story or fabricated it.″ The court
replied, ″I think that’s appropriate.″ Defense
counsel did not object to the prosecutor’s proposed
argument.


[*13] In his closing statement, the prosecutor
explained the purpose of the evidence of other
allegations of sexual misconduct by Dr. Bedell
that had been elicited during his redirect
examination of the investigating detective. The
prosecutor told the jury,


There was testimony in this case that there are
similar allegations, and [Dr. Bedell’s] own
lawyer talked about the fact that there will be
a jury trial on that later. You can’t use what
you don’t know about to convict a man. You
can’t do that. This case is about [S.B.]. There’s
a reason why we have been allowed to refer to
those other cases. If you will think back, I
didn’t bring them up. During the opening
argument, it became clear that the argument
would be that [S.B.] created this story, that she
dreamed it up in order to get herself out of jail.


Part of the defendant’s theory required them
to [***9] tell you that there were already other
stories out there about Dr. Bedell. You will
recall I didn’t bring that up. That was a
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strategic decision made by the defendant. But
once he started talking about those other
investigations, I was allowed to produce the
evidence that showed there were . . . some
hidden markers that nobody knew about that
made it clear that she could not have made up
her story. That’s the purpose why those other
bad acts are referred to here. And it’s the only
purpose.


The prosecutor directed the jury’s attention to the
corresponding limiting instruction and stated that
it referred to ″the evidence of the other bad acts.″
The prosecutor explained that the jury could
consider the evidence ″for the purpose of judging
the police investigation, and . . . for the credibility
of any witness. Principally for the purpose of
judging the credibility of [S.B.]. For the purpose
of deciding whether she fabricated the story.
That’s why the evidence is there.″ The prosecutor
admonished the jury not to consider the evidence
″for the purpose of whether the defendant’s a bad
guy and you ought to string him up on this charge
or that. . . . That’s what it means, a limited
purpose. [***10] Treat him fairly.″


[*14] In his closing argument to the jury, defense
counsel alleged that the investigating detective
had discussed the allegations of the other women
with S.B., thereby tainting her report. Counsel
said, ″I mean, why not let the witness tell their
story, and then ask for clarification, if necessary
and when necessary,″ and contended that ″the
person hearing that information very easily can
assimilate the notion that something should’ve
happened or did happen on the first visit.″ He
described the case as coming down to ″whether or
not someone that knew of Dr. Bedell’s plight
would use that to their own advantage when
nothing happened to them. That’s what you have
to decide. She knew he was being prosecuted.″


[*15] The jury acquitted Dr. Bedell of the two
charged felonies, but convicted him of the
lesser-included misdemeanor of sexual battery.
The district court imposed a 365-day jail term, of
which 359 days were suspended, assessed a fine,
120 hours of community service, and three years
of probation. Dr. Bedell filed a motion for a new
trial, which was denied.


[*16] [**702] Dr. Bedell appealed to the Utah
Court of Appeals. He argued that the district court
committed plain error and his trial [***11] counsel
was ineffective in allowing the investigating
detective’s testimony on redirect examination
about other allegations of sexual misconduct
against him (the 404(b) evidence).1 Dr. Bedell
also argued that the trial court should have granted
a new trial based on newly discovered evidence.2


The State argued that Dr. Bedell’s basis for appeal
presupposed that the district court’s pretrial ruling
excluding the 404(b) evidence did not change
during the course of the trial. The State alleged
that the record supported an inference that the
court revised its pretrial ruling during the
unrecorded bench conference.3 The State further
contended that the court of appeals ″should
construe the lack of record evidence regarding
what happened during the bench conference
against [Dr.] Bedell by assuming the regularity of
the proceedings, i.e., by assuming that the district
court’s failure to exclude the evidence was
appropriate and supported by an off-the-record
reversal of its original ruling.″4


1 State v. Bedell, 2012 UT App 171, ¶ 7, 281 P.3d 271.


2 Id. ¶ 7 n.2.


3 Id. ¶ 10.


4 Id.
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[*17] A panel majority of the court of appeals
reversed and remanded for a new trial.5 The
majority refused to apply the presumption of
[***12] regularity in favor of the State because
it was ″the State, not [Dr.] Bedell, that [sought] to
support its argument by relying on the incomplete
portions of the record.″6 The majority determined
there was ″no basis in the record for the trial court
to have reversed its original ruling, as there is
nothing to indicate that [Dr.] Bedell opened the
door to the 404(b) evidence.″7 The majority
accordingly held that the district court plainly
erred and counsel rendered ineffective assistance
in allowing the 404(b) evidence.8 Because the
panel majority held ″the 404(b) evidence was
improperly elicited″ and remanded on that ground,
Dr. Bedell’s argument seeking a new trial based
on newly discovered evidence was not addressed.9


[*18] Judge Thorne dissented.10 He determined
that the defense’s cross-examination of the
investigating detective ″clearly opened the door
regarding the other allegations of sexual
misconduct.″11 Judge Thorne also argued that Dr.
Bedell’s counsel was not ineffective ″because
there were sound strategic reasons for allowing
the prior accusation testimony to come in.″12


Judge Thorne concluded that ″[Dr.] Bedell


attempted to use the 404(b) evidence to his
advantage in two distinct ways,″ first, to suggest
the detective ″had uncritically accepted [S.B.]’s
allegations,″ and second, ″to suggest that [S.B.]
was engaging in copycat behavior, accusing [Dr.]
Bedell of misbehavior because she knew that he
was already being accused by others.″13 As a
result, Judge Thorne stated that he ″would affirm
[Dr.] Bedell’s conviction.″14


[*19] The State petitioned this court for certiorari.
We granted certiorari on two issues. First, whether
the panel majority of the court of appeals erred
when it held the [**703] district [***14] court
committed plain error and that Dr. Bedell’s counsel
was ineffective. Second, whether the panel
majority of the court of appeals erred in its
construction and application of the general rule
that record inadequacies result in an assumption
of regularity on appeal. We have jurisdiction
pursuant to Utah Code section 78A-3-102(5).


STANDARDS OF REVIEW


[*20] HN1 On certiorari, we review the decision
of the court of appeals for correctness.15 HN2 A
claim of ineffective assistance of counsel ″raised
for the first time on appeal presents a question of


5 Id. ¶¶ 22-23 (Judge Davis authored the opinion, in which Judge Christiansen concurred). Dr. Bedell also argued to the court of appeals
that it was error on the part of the district court and his counsel ″to allow the lesser included class A misdemeanor charge for sexual
battery to appear on the verdict form because the statute of limitations on that charge was two years . . . and [S.B.] did not contact the


police until three years after the alleged abuse took place.″ Id. ¶ 9. [***13] The court of appeals’ panel agreed that was not error. Id.
That issue is not before us on certiorari review.


6 Id. ¶ 10.


7 Id.


8 Id. ¶¶ 10-22.


9 Id. ¶ 7 n.2.


10 Id. ¶¶ 24-29 (Thorne, J., dissenting).


11 Id. ¶ 27.


12 Id. ¶ 28.


13 Id.


14 Id. ¶ 29.


15 State v. Levin, 2006 UT 50, ¶ 15, 144 P.3d 1096.
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law.″16 HN3 ″To prevail [on a claim of ineffective
assistance of counsel], a defendant must show,
first, that his counsel rendered a deficient
performance in some demonstrable manner, which
performance fell below an objective standard of
reasonable professional judgment and, second,
that counsel’s performance prejudiced the
defendant.″17 HN4 To prevail on a claim of plain
error, it must be shown that ″(i) [a]n error exists;
(ii) the error should have been obvious to the trial
court; and (iii) the error is harmful, i.e., absent the
error, there is a reasonable likelihood of a more
favorable outcome for the appellant, or phrased
differently, our confidence in the verdict [***15]
is undermined.″18


″If any one of these
requirements is not met, plain error is not
established.″19 Dr. Bedell bears the burden of
establishing both claims.20


ANALYSIS


I. DR. BEDELL’S COUNSEL CHOSE TO USE
THE 404(b) EVIDENCE AND THEREFORE
DID NOT RENDER INEFFECTIVE
ASSISTANCE BY NOT OBJECTING TO THE
STATE’S USE OF THE EVIDENCE


[*21] During his opening statement in Dr.
Bedell’s trial, defense counsel acknowledged that
there were other allegations against Dr. Bedell.
Counsel used those allegations to argue that the
State had not thoroughly investigated S.B.’s claims
″because there was already an investigation going
on.″ Defense counsel established a theme that
S.B. had limited credibility and had only reported
her claims after she learned of an ongoing
investigation, in hopes that her claims would lead
to favorable treatment in her own criminal case.


[*22] The prosecution then responded to the
allegations [***16] made by defense counsel by
eliciting information from the investigating
detective during his direct examination. The
detective testified that he believed S.B. because
she knew nonpublic information that mirrored the
claims made by the other women. Defense counsel
did not object to this testimony. During defense
counsel’s cross-examination of the detective, he
further developed his defense theory by openly
questioning the thoroughness of the investigation
into S.B.’s claims against Dr. Bedell. It was
during this cross-examination that the prosecutor
asked to approach the bench, saying, ″I think
something needs to be said here.″ After that bench
conference, and throughout the remainder of the
trial, defense counsel continued to argue his
theory to the jury and did not object to the
prosecution’s use of the evidence of other
allegations against Dr. Bedell. Defense counsel
assented to the prosecution’s request for an
instruction limiting the use of the evidence and
did not object during the State’s closing argument
when the prosecutor explained the purpose of the
evidence. The defense then reiterated during its
closing argument the theme that S.B.’s claims
were unsubstantiated and the [***17] State’s
investigation was inadequate, and that S.B.
manipulated her knowledge of the other allegations
to try to gain a favorable outcome in her own
proceedings.


[*23] [**704] HN5 To prevail on a claim of
ineffective assistance, Dr. Bedell must demonstrate
″that counsel’s performance was deficient, in that
it fell below an objective standard of reasonable
professional judgment,″ and ″that counsel’s
deficient performance was prejudicial—i.e., that


16 State v. Clark, 2004 UT 25, ¶ 6, 89 P.3d 162.


17 State v. Arguelles, 921 P.2d 439, 441 (Utah 1996) (alteration in original) (internal quotation marks omitted).


18 State v. Dunn, 850 P.2d 1201, 1208-09 (Utah 1993).


19 Id. at 1209.


20 State v. Litherland, 2000 UT 76, ¶ 8, 12 P.3d 92.
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it affected the outcome of the case.″21 In addition,
HN6 we give wide latitude to trial counsel to
make tactical decisions and ″will not question
such decisions unless there is no reasonable basis
supporting them.″22


[*24] Even without conjecturing whether the
district court revised its earlier 404(b) ruling
during the unrecorded bench conference (as the
State asks us to do), the record as it exists supports
the conclusion that defense counsel made an
affirmative decision from the outset to utilize the
404(b) evidence to attack the State’s case and
S.B.’s credibility. This was particularly evident
during the defense’s cross-examination of the
investigating detective, wherein counsel asked the
detective about the other allegations against Dr.
Bedell. Once this occurred, the State was permitted
to use the 404(b) evidence to refute the defense
theory23 and to rebut the defense’s allegation of
fabrication.24 This would explain defense
counsel’s decision to not object to the State’s use
of the same evidence to defend against Dr. Bedell’s
invocation of the evidence.25 Further, the defense’s


strategy was likely effective, as Dr. Bedell was
acquitted of the more serious charges and
convicted of only the lesser-included
misdemeanor.26


[*25] For these reasons, we disagree with the
majority decision of the court of appeals, which
could ″see no basis in the record for the trial court
to have reversed its original ruling, as there [was]
nothing to indicate that [Dr.] Bedell opened the
door to the 404(b) evidence.″27 We agree with
Judge Thorne’s dissenting opinion that ″[Dr.]
Bedell attempted to use the 404(b) evidence to his
advantage in two distinct ways″: as a means to
attack the State’s investigation and to suggest that
S.B. ″was engaging in copycat behavior, accusing
[Dr.] Bedell of misbehavior because she knew
that he was already being accused by others.″28


Therefore, because there was a legitimate strategic
decision for Dr. Bedell’s counsel to use the 404(b)
evidence and his use of that evidence allowed the
State to similarly make use of the evidence, his


21 State v. Litherland, 2000 UT 76, ¶ 19, 12 P.3d 92 (citing Strickland v. Washington, 466 U.S. 668, 687-88, 104 S. Ct. 2052, 80 L.
Ed. 2d 674 (1984)).


22 State v. Crosby, 927 P.2d 638, 644 (Utah 1996); see also Strickland, 466 U.S. at 689 (HN7 ″Judicial scrutiny of counsel’s
performance must be highly deferential. It is all too tempting for a defendant to second-guess counsel’s assistance after conviction or
adverse sentence, and it is all too easy for a court, examining counsel’s defense after it has proved unsuccessful, to conclude that a


particular act or omission of counsel was unreasonable.″). [***18]


23 See State v. Lopez, 626 P.2d 483, 485 (Utah 1981) (HN8 ″[I]f the defendant himself opens up the subject as to prior incidents, it


becomes subject to cross-examination and refutation the same way [***19] as any other evidence.″).


24 See State v. Verde, 2012 UT 60, ¶ 47, 296 P.3d 673 (HN9 ″In some circumstances, evidence of prior misconduct can be relevant under
the so-called ’doctrine of chances.’ This doctrine defines circumstances where prior bad acts can properly be used to rebut a charge of
fabrication. It is a theory of logical relevance that ’rests on the objective improbability of the same rare misfortune befalling one
individual over and over.’ Under this analysis, the State suggests that evidence of past misconduct may ’tend [ ] to corroborate on a
probability theory’ that a witness to a charged crime has not fabricated testimony, because it is ’[un]likely . . . that [several] independent
witnesses would . . . concoct similar accusations.’″ (alterations in original) (citation omitted)).


25 See State v. Kelley, 2000 UT 41, ¶ 26, 1 P.3d 546 (HN10 ″Failure to raise futile objections does not constitute ineffective assistance
of counsel.″).


26 See State v. Arguelles, 921 P.2d 439, 441 (Utah 1996) (HN11 ″To show prejudice under the second prong of the Strickland test, a
defendant must proffer sufficient evidence to support a reasonable probability that, but for his counsel’s unprofessional errors, the result


of the [***20] proceeding would have been different.″ (internal quotation marks omitted)).


27 State v. Bedell, 2012 UT App 171, ¶ 10, 281 P.3d 271.


28 Id. ¶ 28.
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ineffective assistance of counsel [**705] claim
must fail.29


II. THE DISTRICT COURT DID NOT COMMIT
PLAIN ERROR BY NOT INTERVENING ON
ITS OWN INITIATIVE TO FORECLOSE THE
STATE FROM UTILIZING THE 404(b)
EVIDENCE


[*26] In light of the court’s pretrial ruling that the
State could ″resubmit some or all of the 404(b)
evidence at trial . . . if [Dr. Bedell] ’open[ed] the
door’ to the same,″ the court did not commit plain
error by allowing the evidence to come in at trial.
HN14 A district court is ″not required to constantly
survey or second-guess [a] nonobjecting party’s
best interests or trial strategy″ and is not expected
to intervene in the proceedings unless the evidence
″would serve no conceivable strategic purpose.″30


Further, the court should take measures to avoid
interfering with potential legal strategy or creating
an impression of a lack of neutrality.31 Plain error
does not exist when a ″’conceivable strategic
purpose’″ exists to support the use of the
evidence.32 Therefore, because defense counsel
was not ineffective [***22] for failing to object to


the State’s use of the 404(b) evidence, there was
no plain error on the part of the district court in
not intervening to foreclose the State’s use of the
evidence.


CONCLUSION


[*27] Based on the record as it exists before us,
we conclude that Dr. Bedell’s trial counsel was
not ineffective in referencing and admitting the
404(b) evidence. And the district court did not
commit plain error in allowing the evidence to be
presented. Defense counsel strategically utilized
that evidence as a basis for the defense’s theory
that S.B. was not a credible witness and that the
State had not conducted an adequate investigation
because there were other charges already pending
against Dr. Bedell. The court did not err in
allowing the State to rebut the defense’s theory by
placing the defense’s contentions in context.
Accordingly, we reverse the decision of the court
of appeals, vacate that opinion,33 and remand to
the court of appeals to address Dr. Bedell’s
argument that the trial court should have granted
a new trial based on newly discovered evidence.


29 See State v. Kooyman, 2005 UT App 222, ¶ 43, 112 P.3d 1252 (HN12 ″[I]n the event that we conclude that counsel’s decision


amounted to reasonable trial strategy or tactics, regardless of the outcome, [***21] counsel’s decision will not qualify as ineffective


assistance.″); State v. Dunn, 850 P.2d 1201, 1225 (Utah 1993) (HN13 ″[I]f the challenged act or omission might be considered sound
trial strategy, we will not find that it demonstrates inadequacy of counsel.″).


30 State v. Labrum, 925 P.2d 937, 939 (Utah 1996); see also State v. Hall, 946 P.2d 712, 716 (Utah Ct. App. 1997) (HN15 ″We . . .
will decline to consider a defendant’s plain-error arguments if the alleged errors reasonably resulted from defense counsel’s conscious
decision to refrain from objecting, or if defense counsel led the trial court into error.″ (internal quotation marks omitted)).


31 State v. Beck, 2007 UT 60, ¶ 16, 165 P.3d 1225 (HN16 ″Impartiality, both perceived and actual, is of particular importance in a
criminal case before a jury.″); State v. Brown, 948 P.2d 337, 343 (Utah 1997) (″Circumstances like these are precisely why courts are
not required to constantly survey or second-guess the nonobjecting party’s best interests or trial strategy. If trial counsel intentionally fails
to object, the trial judge is put in the untenable position of deciding whether to intervene and potentially interfere with trial counsel’s
strategy or face review for plain error.″ (internal quotation marks omitted)).


32 Hall, 946 P.2d at 716 [***23] (quoting Labrum, 925 P.2d at 939).


33 In doing so, we decline to rule on the State’s argument that a record gap should be interpreted in favor of the State.
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Opinion


[**663] THORNE, Judge:


[*P1] Michael J. Birkeland appeals from the
district court’s order of restitution arising from
Birkeland’s no contest plea to a single charge of
theft. See Utah Code Ann. § 76-6-404 (2008). We
affirm.


BACKGROUND


[*P2] On April 3, 2008, Birkeland stole a laptop
computer from a Utah Valley University (UVU)
classroom. The computer belonged to UVU art
professor Perry Stewart and contained numerous
files relating to Stewart’s employment. When
authorities recovered the computer two days later,
nearly all of its files had been deleted.


[*P3] Stewart undertook considerable efforts to
recover the lost files. He first took the computer to
Mac Docs, a service center, which succeeded in
recovering some 27,000 files. However, the
recovered files were no longer named or organized,
and Stewart spent approximately 350 hours
renaming and reorganizing the files. Additionally,


[***2] over 100 PowerPoint presentations that
Stewart used in his teaching were not recoverable,
and he was forced to recreate them individually.
Each presentation took at least six hours to
recreate.


[*P4] Birkeland was charged with the theft of
Stewart’s computer and pleaded no contest. The
district court conducted a restitution hearing, after
which the parties were ordered to brief their
positions on the amount of restitution to be
awarded. The State requested restitution of $80 to
UVU for the recovery services performed by Mac
Docs and $47,500 to Stewart. The proposed
restitution to Stewart represented the 350 hours he
had spent renaming and reorganizing the recovered
files, as well as 600 hours spent recreating the
unrecoverable PowerPoint presentations, all
calculated at an hourly rate of $50 per hour. The
State argued that the value of Stewart’s labor was
properly included in the restitution amount and
that Stewart’s losses were attributable to
Birkeland’s criminal activity, i.e., the theft of the
computer.


[*P5] Birkeland did not oppose the $80 in
restitution to UVU for the Mac Docs recovery
services but did oppose any restitution award to
Stewart. He argued that Stewart had suffered no
pecuniary [***3] damages as required by Utah’s
restitution statute because he was a salaried
employee and was therefore already compensated
for his time spent recreating the computer files.
Birkeland further argued that any loss over $1000
could not be attributed to his criminal act of theft
because he had not admitted to damaging the
computer files and because he had only pleaded
guilty to a charge of class A misdemeanor theft.
See id.HN1 § 76-6-412(1)(c) (2008) (classifying
class A misdemeanor theft as the theft of property
valued between $300 and $1000).


[*P6] After hearing oral arguments, the district
court ruled that restitution for Stewart’s labor was
proper, as the value of the labor constituted
pecuniary damages that Stewart could recover in a
civil action. The court also ruled that Birkeland’s
plea to a class A misdemeanor did not limit
restitution to $1000. The court then calculated
Stewart’s restitution award based on the court’s
adjustments to Stewart’s wage and hour claims.
The court determined that approximately 25% of
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the total hours claimed--238 out of 950--were
extra hours beyond those which Stewart would
ordinarily have spent on file maintenance as part
of his salaried position. The court [***4] also
determined that Stewart’s hourly compensation
rate was approximately $41 per hour rather than
the $50 per hour claimed. Accordingly, the court
calculated [**664] Stewart’s losses arising from
the theft of the computer to be $9758 and awarded
restitution to Stewart in that amount. Birkeland
appeals.


ISSUES AND STANDARDS OF REVIEW


[*P7] Birkeland argues that the district court
erred in awarding restitution to Stewart because,
as a salaried UVU employee, Stewart suffered no
pecuniary harm due to the loss of the files.
Birkeland also argues that restitution was
inappropriate because he did not admit to, plead
guilty to, or agree to liability for any act that
directly resulted in the loss of the computer files.
HN2 ″’[W]hether a restitution [award] is proper .
. . depends solely upon interpretation of the
governing statute, and the trial court’s
interpretation of a statute presents a question of
law, which we review for correctness.’″ State v.
Larsen, 2009 UT App 293, ¶ 4, 221 P.3d 277
(second alteration and omission in original)
(quoting State v. Miller, 2007 UT App 332, ¶ 6,
170 P.3d 1141). HN3 ″We review a trial court’s
findings of fact under a clearly erroneous standard
and will not upset them unless [***5] they are
against the clear weight of the evidence, or if the
appellate court otherwise reaches a definite and
firm conviction that a mistake has been made . . .
.″ State v. Chavez, 840 P.2d 846, 848 (Utah Ct.
App. 1992) (internal quotation marks omitted).


ANALYSIS


[*P8] Birkeland first argues that the district court
erred in concluding that Stewart suffered pecuniary
damages as a result of the loss of the computer
files. According to Birkeland, Stewart’s status as a
salaried employee rendered the time he spent


renaming and recreating the lost files
noncompensable for restitution purposes, as
Stewart was already compensated for such
work-related matters through his UVU salary.
Thus, Birkeland alleges that Stewart suffered
inconvenience but did not suffer pecuniary
damages as required by Utah’s restitution statute.


[*P9] HN4 Utah law allows restitution awards in
criminal cases for ″pecuniary damages″ that result
from a defendant’s criminal activity. See Utah
Code Ann. § 77-38a-302(1) (2008). HN5
″Pecuniary damages″ are defined as


all demonstrable economic injury, whether or
not yet incurred, which a person could recover
in a civil action arising out of the facts or
events constituting the defendant’s criminal
[***6] activities and includes the fair market


value of property taken, destroyed, broken, or
otherwise harmed, and losses including lost
earnings and medical expenses, but excludes
punitive or exemplary damages and pain and
suffering.


Id. § 77-38a-102(6).HN6 The value of labor
necessitated by another’s culpable conduct has
been recognized as a form of economic injury that
is amenable to inclusion in a restitution award.
See In re Johnny M., 100 Cal. App. 4th 1128,
1134, 123 Cal. Rptr. 2d 316 (Cal. Ct. App. 2002);
see also State v. Clark, 2003 UT App 387U, para.
5 (mem.) (affirming restitution award for labor
costs where victim ″had to use its employees to
respond [to the defendant’s criminal acts]″).


[*P10] Here, Birkeland does not argue that the
value of Stewart’s labor does not constitute a
recoverable expense. Rather, he argues that Stewart
did not suffer any loss because he was already
compensated for his time through his UVU salary.
However, the district court expressly adjusted
Stewart’s claims so as to limit restitution to hours
that Stewart was forced to spend above and
beyond those which would ordinarily have been
expected of him as a salaried employee. Thus, the
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district court found that Stewart himself had
suffered [***7] an economic injury as a result of
the computer theft and properly awarded Stewart
restitution for that injury.


[*P11] Birkeland next argues that he did not
admit to damaging or deleting Stewart’s computer
files but instead pleaded no contest only to the
theft of Stewart’s computer.


HN7 Utah has adopted a modified but for test
to determine whether pecuniary damages
actually arise out of criminal activities,
[requiring] that (1) the damages would not
have occurred but for the conduct underlying
the . . . [defendant’s] conviction and (2) the
causal nexus between the [criminal] conduct
and the loss . . . is not too attenuated (either
factually or temporally).


[**665] State v. Brown, 2009 UT App 285, ¶ 11,
221 P.3d 273 (alterations and omissions in original)
(internal quotation marks omitted). The
circumstances of Birkeland’s theft conviction
readily support an award of restitution for the loss
of the files under our modified but for test.


[*P12] It is clear from the record that but for
Birkeland’s theft of the computer, the files would
not have been lost. The more difficult question is
whether the causal connection between Birkeland’s
admitted criminal activity and the pecuniary loss
caused by the deletion of the [***8] files is so
attenuated that it will not support an award of
restitution. The files were intact when the computer
was taken by Birkeland and were missing two
days later when it was recovered from his
possession. The deletion of the files was also
consistent with efforts to render the computer
suitable for resale by clearing its memory. Thus,
the file deletion is consistent with Birkeland’s
admitted intent to steal the computer and,
presumably, sell it. These circumstances
demonstrate a sufficient causal connection between
the theft of the computer and the loss of the files
to support the district court’s order of restitution.


Cf. id. ¶¶ 9-12 (holding that victim’s relocation
expenses were not caused by the defendant’s
assault some eight months earlier); State v. Mast,
2001 UT App 402, ¶ 18, 40 P.3d 1143 (concluding
that defendant convicted of theft by receiving
could not be held liable in restitution for the total
value of property stolen from victim where
defendant only admitted to receiving some of the
stolen property).


[*P13] Here, we cannot say that the district court
clearly erred in finding that the loss of the files
was sufficiently related to Birkeland’s admitted
criminal conduct to [***9] support a restitution
award. As noted above, the files were deleted
during the short time that Birkeland possessed the
stolen computer, and deletion of the files was
consistent with an intent to restore the stolen
computer to a saleable condition. Under these
circumstances, the district court did not ″exceed[
the amount of restitution] prescribed by law or
otherwise abuse[] its discretion.″ See Mast, 40
P.3d 1143, 2001 UT App 402, ¶ 7 (internal
quotation marks omitted).


CONCLUSION


[*P14] We conclude that the district court’s
restitution award against Birkeland was proper.
The district court carefully considered the evidence
of Stewart’s loss and appropriately adjusted the
amounts claimed to ensure that the restitution
award encompassed only pecuniary damages
actually suffered by Stewart. Further, Birkeland’s
admission to the theft of the computer provided an
adequate basis for an award of restitution for the
loss of files that occurred while the stolen
computer was in Birkeland’s possession. For
these reasons, we affirm the district court’s
restitution order.


William A. Thorne Jr, Judge


[*P15] WE CONCUR:


Carolyn B. McHugh,
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opinions and inferences which are rationally based
on the witness’s perception and helpful to the
factfinder to clearly understand the witness’s
testimony or to determine a fact in issue. Utah R.
Evid. 701. Testimony in the form of an opinion or
inference otherwise admissible is not objectionable
because it embraces an ultimate issue to be
decided by the trier of fact. Utah R. Evid. 704.
However, Utah R. Evid. 704 does not allow all
opinions. Questions that would merely allow the
witness to tell the jury what result to reach are not
permitted. Nor is the rule intended to allow a
witness to give legal conclusions. However, the
mere semantic characterization of testimony as a
legal conclusion does not, without more, move the
testimony outside the scope of this ultimate-issue
rule.


Evidence > ... > Testimony > Lay Witnesses >
General Overview


Evidence > ... > Lay Witnesses > Opinion
Testimony > General Overview


Evidence > ... > Testimony > Lay Witnesses >
Ultimate Issue


HN19 a witness may use a legal term, such as
″conspiracy,″ where the testimony is factual and
not a legal conclusion.


Civil Procedure > Appeals > Appellate Briefs


Criminal Law & Procedure > Appeals > General
Overview


Governments > Courts > Rule Application &
Interpretation


HN20 The argument section of a brief must
contain the contentions and reasons of the
appellant with respect to the issues presented,
including the grounds for reviewing any issue not
preserved in the trial court, with citations to the
authorities, statutes, and parts of the record relied
on. Utah R. App. P. 24(a)(9). Utah courts routinely
decline to consider inadequately briefed
arguments.


Criminal Law & Procedure > ... > Standards of
Review > Plain Error > General Overview


HN21 Utah appellate courts will decline to
consider a plain error argument if defense counsel
made a conscious decision to refrain from
objecting or led the trial court into error.


Criminal Law & Procedure > ... > Counsel >
Effective Assistance of Counsel > General


Overview


HN22 An ineffectiveness of counsel claim will
fail if a conceivable legitimate tactic or strategy
can be surmised from counsel’s actions.


Civil Procedure > ... > Jurors > Selection > General
Overview


Criminal Law & Procedure > ... > Counsel >
Effective Assistance of Counsel > General


Overview


Criminal Law & Procedure > ... > Defendant’s
Rights > Right to Counsel > Effective Assistance of
Counsel


HN23 The failure of counsel to make motions or
objections which would be futile if raised does not
constitute ineffective assistance.


Criminal Law & Procedure > Appeals >
Prosecutorial Misconduct > General Overview


Criminal Law & Procedure > Appeals > Reversible
Error > General Overview


Criminal Law & Procedure > Appeals > Reversible
Error > Prosecutorial Misconduct


Legal Ethics > Prosecutorial Conduct
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HN24 An appellate court will reverse for
prosecutorial misconduct if the actions or remarks
of prosecuting counsel call to the attention of the
jury a matter it would not be justified in
considering in determining its verdict and, if so,
under the circumstances of the particular case,
whether the error is substantial and prejudicial
such that there is a reasonable likelihood that, in
its absence, there would have been a more
favorable result. Further, a prosecutor engages in
misconduct when he or she asserts personal
knowledge of the facts in issue or expresses
personal opinion, being a form of unsworn,
unchecked testimony that tends to exploit the
influence of the prosecutor’s office and undermine
the objective detachment that should separate a
lawyer from the cause being argued.


Criminal Law & Procedure > Trials > Closing
Arguments > General Overview


Criminal Law & Procedure > Trials > Closing
Arguments > Fair Comment & Fair Response


HN25 Counsel for both sides have considerably
more freedom in closing argument and a right to
discuss fully from their standpoints the evidence
and the inferences and deductions arising
therefrom. Additionally, a prosecutor is not
precluded from vigorous advocacy, or the use of
colorful adjectives, in summation.


Criminal Law & Procedure > Appeals > Reversible
Error > General Overview


Criminal Law & Procedure > Appeals > Reversible
Error > Cumulative Errors


HN26 Under the doctrine of cumulative error, an
appellate court will reverse a conviction if the
cumulative effect of several errors undermines
this court’s confidence that defendant was given a
fair trial.


Counsel: Edwin Stanton Wall, Salt Lake City, for
Appellant.


Jan Graham and J. Frederic Voros, Jr., Salt Lake
City, Appellee.


Judges: Before James Z. Davis, Presiding Judge.
I CONCUR: Norman H. Jackson, Judge. I
CONCUR IN THE RESULT: Judith M. Billings,
Judge.


Opinion by: JAMES Z. DAVIS


Opinion


[*541] [**42] OPINION


DAVIS, Presiding Judge:


Defendant Wilbert Bryant, Jr., appeals his jury
convictions for aggravated robbery, a first degree
felony, in violation of Utah Code Ann. § 76-6-302
(1995), aggravated sexual assault, a first degree
felony, in violation of Utah Code Ann. § 76-5-405
(1995) (amended 1996 & 1997), and aggravated
burglary, a first degree felony, in violation of Utah
Code Ann. § 76-6-203 (1995). We affirm.


FACTS


HN1 ″’In reviewing a jury verdict, we view the
evidence and all reasonable inferences drawn
therefrom in a light most favorable to the verdict,’
and recite the facts of this case accordingly.″ State
v. Scales, 946 P.2d 377, 379 (Utah Ct. App. 1997)
(quoting State v. Dunn, 850 P.2d 1201, 1205-06
(Utah 1993)). [***2]


The victim is a seventy-one-year-old woman who
for thirty-five years has lived and worked at the
Spiking Tourist Lodge in Salt Lake City, Utah, as
its manager. On March 13, 1996, at 10:30 p.m.,
the victim was watching television in the
manager’s apartment of the motel when the
doorbell rang. Looking through the locked door,
she recognized defendant who had rented a room
the previous weekend, and assumed he intended
to rent a room again. Defendant then entered the
office and grabbed the victim by the arms and


965 P.2d 539, *539; 349 Utah Adv. Rep. 42, **42; 1998 Utah App. LEXIS 69, ***1


Page 5 of 16







said, ″I want your money.″ In a struggle, defendant
pushed the victim into her living room and onto a
couch and told her ″that he had a gun and that he
would kill [her] if [she] didn’t be quiet.″


Defendant jerked the victim’s blouse, popping
five buttons off, and ripped her pants open,
pulling off a button and tearing the zipper.
Defendant then removed the victim’s pants and
exercise stretch pants worn underneath her pants.
Next, he pulled her off the couch and started
pushing her toward her bedroom. Again, defendant
told the victim ″that he had a gun, that he would
kill [her] if [she] didn’t give him the money.″ She
told him that the money was in the drawer in the
office. [***3] The victim did not see a gun and
″wasn’t sure″ if defendant had one, but testified,
″when someone tells you they have one, you
assume maybe they are saying that they do.″


Defendant pushed the victim onto the foot of her
bed. Although she continued to struggle, the
victim did not scream for fear that defendant
would fulfill his threat to kill her. Defendant tied
the victim’s hands behind her back and put a pair
of pantyhose around her open mouth. Then he
pushed her legs apart and put two or three of his
fingers inside of her vagina for 15-30 seconds.
The victim testified that he pushed her legs apart
so hard ″that it was like he was going to push one
of my legs out of its joint.″ Defendant then
walked out of the bedroom.


After about five minutes of effort, the victim
untied her hands, removed the gag, and, in
hysterics, telephoned a co-worker/friend. At that
time, the victim noticed that her purse and the
″folding money″ from the cash drawer were gone.
When the police arrived, the victim gave them
defendant’s name, his physical description,
including a tattoo on his neck, and a description of
his car. She also later identified defendant’s picture
from a photo array. Although personnel [***4] at
the crime scene encouraged the victim to go to the
hospital to learn the extent of her injuries, she was


too upset and wanted only to rest. The victim
testified that she was in so much pain that evening
that ″[she] thought [she] better not sit down in the
tub for fear there was so much injury that it might
cause [her] to have some problems.″


Defendant was charged with the following
offenses: aggravated robbery, aggravated sexual
assault, aggravated kidnaping, and aggravated
burglary. Defendant filed a Notice of Intention to
Offer Evidence of Alibi, including the testimony
of Marie and Yolanda Sellers. During jury
selection, when the court asked defense counsel to
state the names of the witnesses he intended to
call, he said he would call Marie and Yolanda
Sellers, not stating that they were alibi witnesses.
However, defense counsel neither subpoenaed nor
called them.


The aggravated kidnaping count was dismissed on
the State’s motion, but the jury convicted
defendant on all other counts. The day after the
guilty verdict, defense counsel filed a motion for


[**43] a new trial supported by no [*542]
memorandum of law, but only by the affidavits of
Marie Sellers and Yolanda Sellers incorporated
[***5] by reference in the motion. Both affidavits
state that defendant spent the entire evening with
them drinking beer and eating pizza. However,
Marie Sellers’s affidavit also includes the
following concluding paragraph:


A few days later after [defendant] was in jail for
hitting my sister and for saying some hateful
things to me, I was interviewed by the police at
Yolanda’s apartment. I did not tell them the truth.
I told them that [defendant] had talked about
robbing the old lady, because I was mad at him.
He never said any such thing.


The trial court denied the motion, apparently
without conducting a hearing, ″for the reason that
this [was] not ’newly discovered evidence.’″ Also,
these witnesses were known to defendant before
trial, were not subpoenaed, and ″there [was] no
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explanation in their affidavits as to why they did
not appear as witnesses for the defendant at the
time of trial.″ Defendant timely appealed.


ISSUES


Defendant presents several issues on appeal: 1)
whether he was denied effective assistance of
counsel when, after filing a notice of alibi,
defendant’s counsel failed to subpoena the alibi
witnesses and proceeded to trial without them; 2)
whether [***6] the trial court erred by instructing
the jury concerning the elements of aggravated
robbery and aggravated sexual assault; 3) whether
a law enforcement officer’s recital of the victim’s
account of the crime was inadmissible hearsay; 4)
whether the trial court committed plain error in
the following instances: a) when the prosecutor
elicited from the victim witness that she told a
fellow worker ″who had robbed us,″ on the
ground that she testified to a legal conclusion, b)
in seating the jury, and c) when the prosecutor
allegedly argued his personal beliefs and opinions
in closing argument; and 5) whether cumulative
error deprived defendant of a fair trial.


ANALYSIS


A. Ineffective Assistance of Counsel


Defendant argues his trial counsel was ineffective
for failing to use compulsory process to secure the
attendance and testimony of the alibi witnesses
after filing the Notice of Alibi and then proceeding
to trial. HN2 Where, as here, a claim of ineffective
assistance of counsel is raised for the first time on
appeal without a prior evidentiary hearing, it
presents a question of law. See State v. Ellifritz,
835 P.2d 170, 175 (Utah Ct. App. 1992). However,
″appellate review [***7] of counsel’s performance
must be highly deferential; otherwise the
’distorting effects of hindsight’ would produce
too great a temptation for courts to second-guess
trial counsel’s performance on the basis of an
inanimate record.″ State v. Tennyson, 850 P.2d
461, 466 (Utah Ct. App. 1993) (quoting Strickland


v. Washington, 466 U.S. 668, 689, 104 S. Ct. 2052,
2065, 80 L. Ed. 2d 674 (1984)); accord State v.
Callahan, 866 P.2d 590, 593 (Utah Ct. App.
1993).


HN3 ″In order to bring a successful ineffective
assistance of counsel claim, appellant must show
that his trial counsel’s performance was deficient,
in that ’it fell below an objective standard of
reasonableness,’ and that the deficient performance
prejudiced the outcome of the trial.″ State v.
Winward, 941 P.2d 627, 635 (Utah Ct. App. 1997)
(quoting Strickland, 466 U.S. at 687-88, 693, 104
S. Ct. at 2064, 2067); accord State v. Garrett, 849
P.2d 578, 579 (Utah Ct. App. 1993). In reviewing
an alleged deficiency in counsel’s trial
performance, ″we must ’indulge in the strong
presumption that counsel’s conduct falls within
the wide range of reasonable professional
assistance; that is, the defendant must overcome
the [***8] presumption that under the
circumstances, the challenged action ″might be
considered sound trial strategy.″’″ Garrett, 849
P.2d at 579 (quoting Strickland, 466 U.S. at 689,
104 S. Ct. at 2065) (citation omitted). Therefore,
before we will reverse a conviction based on
ineffective assistance of counsel, we must be
persuaded that there was a ″’lack of any
conceivable tactical basis’ for counsel’s actions.″
Id. (quoting State v. Moritzsky, 771 P.2d 688, 692
(Utah Ct. App. 1989)); accord State v. Dunn, 850
P.2d 1201, 1225 (Utah 1993). Put another way, ″if
a rational basis for counsel’s [*543] performance
can be articulated, [the court] will assume counsel
acted competently.″ Tennyson, 850 P.2d at 468.


Defense counsel filed a Notice of Intention to
Offer Evidence of Alibi, naming Marie Sellers,
Yolanda Sellers, and an unidentified Domino’s
Pizza delivery person as potential witnesses.
During voir dire, defense counsel identified Marie
and Yolanda as potential witnesses, but not as
alibi witnesses. At trial, defense counsel structured
the defense around defendant’s alibi, but only
defendant testified for the defense. Defendant
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claimed that, when the crime occurred, he [***9]
was with his ″ex-girlfriend″ Marie Sellers, his
″sister-in-law″ Yolanda Sellers, and Yolanda’s
boyfriend, Mike, at Yolanda’s house, eating pizza,
drinking beer, and watching the evening news.


Defendant argues that his trial counsel’s failure to
compel the attendance of the alibi witnesses was
ineffective assistance and prejudicial because the
jury expected to hear from the alibi witnesses. We
disagree and hold that failure to call the alibi
witnesses was not ineffective assistance because
there were conceivable tactical bases for the
decision. 1 Although the record is silent as to
defense counsel’s subjective intent regarding his
failure to call defendant’s potential alibi witnesses,
in its brief, the State argues two rational bases for
defense counsel’s conduct, which support the
presumption of competence and were supported
in the record. The first ″rational basis″ is the
following scenario:


[***10] [**44] In pretrial interviews, defendant
gives his counsel a false alibi, claiming to have
been with the Sellers sisters on the night in
question. Based thereon, defense counsel files the
notice of alibi. However, [subsequent to filing that
document on July 1, 1996, even during trial],
defense counsel or his investigator contacts the
purported alibi witnesses, who tell him the same
incriminating story that Marie told police, namely,
that defendant spoke of committing the crime.


Counsel proceeds with his alibi defense based
solely on defendant’s own testimony.[2 ]


[***11] Brief for Appellee, at 28. The State’s
second ″conceivable tactical basis″ is the following
scenario:


Foreseeing personal risk whether they honestly
incriminate defendant or perjure themselves, the
Sellers sisters make themselves scarce. Although
defense counsel receives the Sellers’ names and
Yolanda’s address from his client before trial, he
is unable to locate the women despite reasonable
effort and, hence, to furnish the process server
with a reliable address.[3 ]


Brief for Appellee, at 28-29. Under either scenario,
after trial, defendant’s need for the sisters’
testimony became acute, and they were persuaded
to contact defense counsel and execute exculpatory
affidavits.


HN4 ″Trial counsel’s decision regarding the proper
allocation of pretrial resources is normally a
tactical decision, which this court will not overturn
absent [***12] a showing of unreasonableness or
prejudice.″ State v. Perry, 899 P.2d 1232, 1240
(Utah Ct. App. 1995). Since ″’conceivable tactical
bases’″ for defense counsel’s actions are apparent
and have some support in the record, and defendant
has not overcome the ″’strong presumption that
[*544] counsel’s conduct falls within the wide


range of reasonable professional assistance,’″ we


1 Because the Sellers sisters could have hurt, rather than helped, defendant’s case and because of counsel’s actions, it is also unlikely
that failure to call them was prejudicial. Although during voir dire defense counsel announced he would call the Sellers sisters as
witnesses, he did not identify them as alibi witnesses and, in his opening statement, he promised no witnesses. Also, at defense counsel’s
request, the prosecutor stipulated that he would not argue to the jury that they could draw any inferences from defendant’s failure to call
alibi witnesses, and the prosecutor honored this stipulation.


2 This scenario is supported, in part, by Marie Sellers’s affidavit which states, in pertinent part:


A few days later after [defendant] was in jail for hitting my sister and for saying some hateful things to me, I was interviewed by the
police at Yolanda’s apartment. I did not tell them the truth. I told them that [defendant] had talked about robbing the old lady, because
I was mad at him. He never said any such thing.


(Emphasis added.)


3 In fact, the prosecution had difficulty contacting the Sellers sisters. A district attorney’s investigator could not interview them despite
trying several times.
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must assume defense counsel acted competently. 4


Garrett, 849 P.2d at 579 (citation omitted).


[***13] B. The Jury Instructions


Defendant argues that the trial court erred in
instructing the jury concerning the elements of
aggravated robbery and aggravated sexual assault
because the instructions held defendant answerable
for offenses not supported by any facts. HN5 The
standard of review for jury instructions to which
counsel has objected is correctness. See State v.
Gibson, 908 P.2d 352, 354 (Utah Ct. App. 1995),
cert. denied, 917 P.2d 556 (Utah 1996). We hold
that the trial court’s ruling on the jury instructions
was correct.


1. Aggravated Robbery


HN6 Section 76-6-302(1) of the Utah Code sets
forth the elements of aggravated robbery, in
pertinent part, as follows:


(1) A person commits aggravated robbery if in the
course of committing robbery, he:


(a) uses or threatens to use a dangerous weapon as
defined in Section 76-1-601; [or]


(b) causes serious bodily injury upon another . . .
.


Utah Code Ann. § 76-6-302(1) (1995) (emphasis
added).


Instruction number 22 instructed the jury on both
alternatives. Defendant challenges this instruction,


not because it misstates the law, but because it
included the ″serious bodily injury″ alternative
when the State [***14] presented no evidence of
″serious bodily injury″ at trial. HN7 ″Serious
bodily injury,″ under Utah law, ″means bodily
injury that creates or causes serious permanent
disfigurement, protracted loss or impairment of
the function of any bodily member or organ, or
creates a substantial risk of death.″ Id. §
76-1-601(1) (1995).


HN8 ″It is error to give an instruction if there is
no evidence to support it and if it could be
misleading.″ State v. Standiford, 769 P.2d 254,
264 (Utah 1988). However, in this case, the trial
court committed no error because the State
presented substantial evidence supporting the
″serious bodily injury″ instruction and defendant
has not established anything to the contrary.
Defendant’s digital penetration injured the victim’s
vagina to an extent actionable under these statutes.
Testimony of ″loss or impairment of function″


was clear and uncontradicted. The investigating
nurse explained that there was more than just
bruising in the vaginal area; there was a hematoma,
which is ″bright red blood underneath the skin,″
and swelling or edema. 5 She elaborated, ″[A] lot
of blunt trauma″ is required to cause such an
injury. She also was not able to examine ″the
[***15] vaginal vault because there was so much


edema and so much pain.″ Further, in response to
the prosecutor’s question, ″In your opinion, would
[the victim] have lost the normal comfort and use
of that vaginal area for a prolonged length of
time?,″ the investigating nurse stated, ″Yes. Like I
say, I was even concerned about her ability to


4 Defendant also argues that his trial counsel acted unreasonably because he lacked an understanding of the availability and use of
compulsory process, evidenced by his statement, ″We don’t have much power to get people into court.″ However, defense counsel
obviously did know how to use a subpoena. In fact, he served five subpoenas on witnesses for a pretrial hearing and five subpoenas on
trial witnesses.


Additionally, defendant’s contention that the prosecutor’s closing argument pointed to the lack of alibi witnesses is groundless because
the prosecutor’s remarks were proper. See State v. Parsons, 781 P.2d 1275, 1284 (Utah 1989) (″Counsel for both sides have ’considerably
more freedom in closing argument’ and ’a right to discuss fully from their standpoints the evidence and the inferences and deductions
arising therefrom.’″ (Citations omitted.)).


5
″Edema″ is defined as ″an abnormal excess accumulation of serous fluid in connective tissue or in a serous cavity.″ Webster’s New


Collegiate Dictionary 358 (1981).
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urinate.″ She also opined that such injuries would
prohibit ″protracted sexual use.″


Defendant further argues that the State presented
no evidence that the vagina was a ″bodily member
or organ.″ The State concedes that the investigating
nurse testified that the vagina was an ″orifice,″ not
an [*545] ″organ.″ However,


although this was the only testimony on this point,
the jury was not required to believe the nurse’s
testimony. See Holland v. Brown, 15 Utah 2d 422,
394 P.2d 77, 79 (Utah 1964); Page v. Federal
[***16] Sec. Ins. Co., 8 Utah 2d 226, 332 P.2d


666, 669 (Utah 1958). The ″traditional and well
established rule is . . . [that] HN9 the jury[] has
the prerogative of judging credibility of witnesses
and the weight to be given the evidence. This
admittedly would not go so far as to permit it to
arbitrarily disregard credible uncontradicted
evidence.″ Page, 332 P.2d at 669. But, ″where
there is any reasonable basis for refusing to
believe a witness[, the jury is] not necessarily
obliged to accept his testimony. . . . [**45]
Furthermore, they are entitled to judge the
testimony in the light of their experience in the
every-day affairs of life.″ Holland, 394 P.2d at 79
(emphasis added). We conclude that, ″in light of
their experience in the every-day affairs of life,″
the jury could disregard a portion of the nurse’s
testimony and conclude that the vagina is an
organ or a bodily member. 6 Id.


[***17] Thus, we hold the trial court did not err
by instructing the jury on both alternatives of
aggravated robbery because the State presented
sufficient evidence of ″serious bodily injury″ at
trial and the jury could have properly concluded
that the vagina is a ″bodily member or organ.″


2. Aggravated Sexual Assault


HN10 Section 76-5-405(1) of the Utah Code sets
forth the elements of aggravated sexual assault, in
pertinent part, as follows:


(1) A person commits aggravated sexual assault if
in the course of a rape or attempted rape, object
rape or attempted object rape, forcible sodomy or
attempted forcible sodomy, or forcible sexual
abuse or attempted forcible sexual abuse the
actor:


(a) causes bodily injury to the victim;


(b) uses or threatens the victim by use of a
dangerous weapon as defined in Section 76-1-601;
[or]


(c) compels, or attempts to compel, the victim to
submit to rape, object rape, forcible sodomy, or
forcible sexual abuse, by threat of kidnaping,
death, or serious bodily injury to be inflicted
imminently on any person . . . .


Utah Code Ann. § 76-5-405(1) (1995) (emphasis
added).


Jury instruction number 25 contained the above
alternatives for aggravated [***18] sexual assault.
Defendant challenges this instruction, not because
it misstates the law, but because the trial court
should not have given it because ″the testimony
was clear that no weapon was involved.″
Defendant asserts the legislative intent of the
aggravated sexual assault statute is plain: the actor
must threaten the victim, and the threat must be
″by use of a dangerous weapon.″ Utah Code Ann.
§ 76-5- 405(1)(b) (emphasis added); see also


6 Other authorities support the jury’s conclusion. See Gray’s Anatomy 1099 (38th ed. 1995) (describing ″vagina″ as ″the female
copulatory organ″). Moreover, in other jurisdictions with similar statutes, an injury to the vagina is generally held to be an injury to an
″organ″ or ″member″ of the body. See, e.g., Fancher v. State, 659 S.W.2d 836, 837-38 (Tex. Crim. App. 1983) (en banc) (holding
evidence of injuries to skull, face, and vagina supported jury’s finding of ″serious permanent disfigurement, or protracted loss or
impairment of the function of any bodily member or organ″). Additionally, in other contexts, the term ″organ″ is used to refer to the
external genitalia. See, e.g., City of St. George v. Turner, 860 P.2d 929, 931 (Utah 1993) (citing reference in city ordinance to ″a spread
eagle exposure of female genital organs″); State v. Simmons, 759 P.2d 1152, 1159 (Utah 1988) (Hall, C.J., concurring and dissenting)
(equating ″’penetration of the labia’″ with penetration of victim’s ″sexual organ″).


965 P.2d 539, *544; 349 Utah Adv. Rep. 42, **44; 1998 Utah App. LEXIS 69, ***15


Page 10 of 16







Johnson v. Redevelopment Agency, 913 P.2d 723,
727 (Utah 1995) (″The primary rule guiding us in
statutory interpretation is that we give effect to the
intent of the legislature. To discover that intent,
we look first to the plain language of the statute.″
(Citation omitted.)). Thus, defendant argues the
jury was improperly instructed because no threat
was made by use of a weapon.


We disagree, however, with defendant and affirm
the trial court’s ruling that HN11 the phrase
″threatens the victim by use of a dangerous
weapon″ does not require the actual use of a
weapon. Requiring the presence of a gun to satisfy
the second alternative would eliminate any
distinction between the two parts of subsection (b)
of section 76-5-405(1) and thus permit [***19]
the first part to [*546] swallow the second. HN12
″’Whenever possible, statutes should be construed
so that no portion is superfluous,’ and, as such,
they should not be read to include a pure
redundancy.″ State v. Candelario, 909 P.2d 277,
278 (Utah Ct. App. 1995) (quoting Beynon v. St.
George-Dixie Lodge # 1743, B.P.O.E., 854 P.2d
513, 518 n.21 (Utah 1993)).


Furthermore, the propriety of the trial court’s
interpretation is confirmed by a subsequent
amendment to section 76-5-405(1)(b). After the
trial in this case, the Legislature rewrote the
phrase, ″threatens the victim by use of a dangerous
weapon,″ to read, ″threatens the victim with use of
a dangerous weapon.″ Compare Utah Code Ann. §
76-5-405(1)(b) (Supp. 1997) (emphasis added)
with id. § 76-5-405(1)(b) (1995) (emphasis added).
HN13 ″An amendment which, in effect, construes
and clarifies a prior statute will be accepted as the
legislative declaration of the original act.″ In re
D.B., 925 P.2d 178, 182 n.5 (Utah Ct. App. 1996)


(citations omitted) (internal quotation marks
omitted). Thus, ″’when a statute is ambiguous,
amendment of the statute may indicate a legislative
purpose to clarify the ambiguities in the statute
[***20] rather than to change the law.’″ Id.


(quoting 1A Norman J. Singer, Sutherland
Statutory Construction § 22.01 (5th ed. 1993)).
Such an amendment may ″intimate that the
Legislature has become aware that the earlier
language could be misconstrued as defendants
have done.″ State v. Arbon, 909 P.2d 1270, 1275
n.4 (Utah Ct. App.), cert. denied, 916 P.2d 909
(Utah 1996).


Thus, we hold that section 76-5-405(1)(b) did not
require the actual use of a weapon. Accordingly,
because the victim testified that defendant
threatened her with a gun, the trial court correctly
gave jury instruction number 25, even though the
victim never saw a gun.


C. Hearsay


Defendant next argues the trial court committed
prejudicial error by allowing a law enforcement
officer to recite hearsay statements made by the
victim. 7 HN14 ″To the extent that there is no
pertinent factual dispute, whether a statement is
offered for the truth of the matter asserted is a
question of law, to be reviewed under a correction
of error standard.″ State v. Olsen, 860 P.2d 332,
335 (Utah 1993).


[***21] Defendant contends (1) that the testimony
was inadmissible hearsay under Utah Rule of
Evidence 802; (2) that the court admitted the
officer’s police report into evidence in violation
of Utah Rule of Evidence 803(8) 8; (3) that the
admitted evidence impermissibly bolstered the
victim’s testimony in contravention of State v.


7 The prosecutor asked Officer Hogan, who participated in the initial interview of the victim, to recount what the victim said had
occurred. The officer responded, ″I will if I could refer to my report.″ Defense counsel objected on hearsay grounds. The trial court
overruled defense counsel’s objection. The prosecutor then asked, ″What did she tell you?″ and the officer then recited at length what
the victim told him.


8 Notwithstanding, any claim under Utah Rule of Evidence 803(8) is groundless because the police report was not offered or received
into evidence.
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Stefaniak, 900 P.2d 1094 (Utah Ct. App. 1995);
(4) that the manner in which the officer testified
created the impression that he was testifying from
personal experience in violation of Utah Rule of
Evidence 602; and (5) that the officer’s testimony
violated Utah Rule of Evidence 608(b)’s
proscription against introducing specific [**46]
instances of conduct to support a witness’s
credibility.


However, defendant concedes that defense counsel
objected only on hearsay grounds to the officer’s
testimony. HN15 ″Trial counsel must state clearly
and specifically [***22] all grounds for objection.″
State v. Larsen, 865 P.2d 1355, 1363 n.12 (Utah
1993). Otherwise, ″that issue is not properly
preserved for appeal.″ Id. The objection must ″’be
specific enough to give the trial court notice of the
very error’″ of which counsel complains. Tolman
v. Winchester Hills Water Co., 912 P.2d 457, 460
(Utah Ct. App. 1996) (citation omitted). Because
defendant objected only on hearsay grounds, he
has failed to preserve his claims based on Stefaniak
and Utah Rules of Evidence 602 and 608(b), and
thus these claims, even if they were meritorious,
are not properly before this [*547] court.
Furthermore, because defendant ″does not argue
that ’exceptional circumstances’ or ’plain error’
justifies a review of these issues,″ this court will
″decline to consider [them] on appeal.″ State v.
Pledger, 896 P.2d 1226, 1229 n.5 (Utah 1995).


On the hearsay issue, the State contends that the
officer’s challenged statement was not hearsay
because it was not offered for the truth of the
matter asserted. HN16 ″If an out-of-court
statement ’is offered simply to prove that it was
made, without regard to whether it is true, such
testimony is not proscribed by the hearsay rule.’″
[***23] Olsen, 860 P.2d at 335 (quoting State v.


Sorensen, 617 P.2d 333, 337 (Utah 1980)). The
prosecutor stated that the victim’s statements as
reported by the officer were admissible to explain
why the officer took the investigative steps that he
did: e.g., why he did not take the victim to the


hospital the night of the crime; why detectives
later called for the cashbox to be fingerprinted;
and why the victim’s clothes were in their present
state.


We agree with the State on this point. The
officer’s testimony was never offered as anything
other than a recital of the victim’s report of the
offense and did not purport to represent the truth
of the matter asserted. Thus, defendant’s argument
fails because the challenged testimony was not
hearsay.


D. Plain Error


Additionally, defendant argues the trial court
committed plain error in the following instances:
1) when the trial court failed to intervene when
the prosecutor elicited from the victim witness
that she told a fellow worker ″who had robbed
us,″ on the ground that she testified to a legal
conclusion, 2) in seating the jury, and 3) by failing
to intervene when the prosecutor allegedly argued
his personal beliefs and [***24] opinions in
closing argument. HN17 To establish plain error,
an appellant must demonstrate: ″(i) an error exists;
(ii) the error should have been obvious to the trial
court; and (iii) the error is harmful.″ State v. Dunn,
850 P.2d 1201, 1208 (Utah 1993).


1. Testifying to a Legal Conclusion


The following colloquy occurred during the
victim’s direct examination:


Q Did you tell Marcie who had done this to you?


A Not at that time.


Q Okay. What happened next?


A So then she called the police and then she
[came] over to the office.


Q How long after you had called her did she
arrive at the office?
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A Oh, like two or three minutes at the most.


Q Did you have a conversation with her then?


A Yes. Then I told her who had done -- who had
robbed us.


Q Who did you tell her had robbed you and
sexually abused you and entered inappropriately
upon your residence?


A Mr. Bryant.


(Emphasis added.) Defendant argues that the
victim’s testimony that she told a co-worker ″who
had robbed us″ was plain error in that it was
testimony regarding the defendant’s guilt.


The Utah Rules of Evidence provide that HN18
the testimony of a lay witness is limited [***25]
to opinions and inferences which are rationally
based on the witness’s perception and helpful to
the factfinder to clearly understand the witness’s
testimony or to determine a fact in issue. See Utah
R. Evid. 701. The Rules of Evidence also state that
″testimony in the form of an opinion or inference
otherwise admissible is not objectionable because
it embraces an ultimate issue to be decided by the
trier of fact.″ Utah R. Evid. 704; accord State v.
Larsen, 865 P.2d 1355, 1362 (Utah 1993).
However, Rule 704 does not allow all opinions.
See Davidson v. Prince, 813 P.2d 1225, 1231
(Utah Ct. App. 1991). In Davidson, this court
stated, ″’the Advisory Committee notes [to Rule
704] make it clear that questions which would
merely allow the witness to tell the jury what
result to reach are not permitted. Nor is the rule
intended to allow a witness to give legal
conclusions.’″ Id. (alteration in original) (quoting
Owen v. Kerr-McGee Corp., 698 F.2d 236, 240
(5th Cir. 1983)). However, the mere ″semantic
[*548] characterization of . . . testimony as a legal
conclusion does not, without more, move the
testimony outside the scope of this ultimate-issue
rule.″ Larsen, 865 [***26] P.2d at 1362.


″The determination of whether [a witness’s]
opinion embraces an ultimate factual issue or


constitutes a legal conclusion is a difficult call
because ’there is no bright line between
permissible questions under Rule 704 and those
that call for overbroad legal responses.’″ State v.
Larsen, 828 P.2d 487, 493 (Utah Ct. App. 1992)
(quoting Davidson, 813 P.2d at 1231), aff’d, 865
P.2d 1355 (Utah 1993). In this case, the prosecutor
did not ask the victim to opine as to whether the
facts of this case met the legal definition of
robbery, nor may her testimony reasonably be
understood that way. Furthermore, this court has
noted that HN19 a witness [**47] may use a legal
term, such as ″conspiracy,″ where the testimony is
″factual and not a legal conclusion.″ 828 P.2d at
493 n.8 (citing United States v. Nixon, 918 F.2d
895, 905 (11th Cir. 1990)). Here, the victim’s
casual use of the word, ″robbery,″ was factual, not
legal. Thus, the trial court did not err in allowing
her testimony.


2. Jury Selection


During voir dire, the following exchange occurred:


THE COURT: . . . Okay. Now, ladies and
gentlemen, in order to serve on this jury, you must
be a citizen of [***27] the United States, you must
be at least 18 years of age, you must be a resident
of Salt Lake County, and you must be able to read,
to speak and to understand the English language.
Are there any of you who do not fit within all of
these qualifications?


Yes, sir?


JUROR NO. 12: I can’t read too good.


THE COURT: Your name?


JUROR NO. 12: [stating name]


THE COURT: Do you mind me asking what your
education is . . . ?


JUROR NO. 12: Eighth Grade.


THE COURT: Okay. Do you have any idea on
what level you are able to read?


965 P.2d 539, *547; 349 Utah Adv. Rep. 42, **46; 1998 Utah App. LEXIS 69, ***24


Page 13 of 16







JUROR NO. 12: About Seventh Grade maybe.


THE COURT: Okay.


Later, when asked to give certain personal
information, Juror No. 12 stated, after giving his
name:


I live out in the Magna area. I work three days a
week at the Salt Lake Hilton. I am part retired. My
wife . . . works -- she is retired but she also works
three days a week. I only have a Sixth Grade
education. We get our news from the newspaper
and television.


Following the court’s exclusion of eight jurors for
cause, the court stated that ″we are concerned here
now with the first 16 [panelists],″ i.e., eight jury
seats plus four peremptories per attorney. [***28]
Each counsel used all their peremptory challenges,
with the prosecutor using his third strike against
Juror No. 12.


After all peremptories were used, the court excused
one of the remaining eight jurors because she
suffered from migraine headaches. As a result, the
jury was one member short, and the court added a
juror from the venire to fill out the panel.


Because neither counsel had an opportunity to
strike the new juror, the trial court permitted each
counsel to consider whether they wanted to rescind
a peremptory and use it against the new juror. As
a result, the prosecutor decided to rescind the
peremptory he had earlier used against Juror No.
12, and used it instead to strike the new panelist.
Defense counsel stated that he ″had absolutely no
objection to that.″


Defendant argues the trial court committed plain
error by not passing the jury for cause, excusing a
juror for cause after all peremptory challenges
were exercised, allowing the prosecution to rescind
a prior peremptory challenge, and seating Juror
No. 12 who had been removed by a peremptory
challenge and who either did not sufficiently


understand the English language to be qualified or
lied about his qualifications [***29] to sit as a
juror.


However, the State urges us not to reach the first
three issues since defendant failed to adequately
brief them. We agree. The Utah Rules of Appellate
Procedure require that HN20 the argument section
of the brief [*549] ″contain the contentions and
reasons of the appellant with respect to the issues
presented, including the grounds for reviewing
any issue not preserved in the trial court, with
citations to the authorities, statutes, and parts of
the record relied on.″ Utah R. App. P. 24(a)(9)
(emphasis added). Utah courts routinely decline
to consider inadequately briefed arguments. See,
e.g., State v. Wareham, 772 P.2d 960, 966 (Utah
1989) (declining to address argument on the
ground that defendant’s brief ″wholly lacks legal
analysis and authority to support his argument″);
State v. Amicone, 689 P.2d 1341, 1344 (Utah
1984) (same); State v. Yates, 834 P.2d 599, 602
(Utah Ct. App. 1992) (same); State v. Price, 827
P.2d 247, 249 (Utah Ct. App. 1992) (same).
Defendant cites no authority supporting these
three claims, and his brief simply asserts that
these actions constitute error. Thus, we decline to
reach them.


Regarding defendant’s claim of error [***30] in
the trial court’s seating of Juror No. 12, defendant
claims both plain error and ineffective assistance
of counsel. However, we hold that neither plain
error nor ineffective assistance of counsel applies
in this context because defense counsel
affirmatively authorized the procedure.


HN21 Utah appellate courts will decline to
consider a plain error argument if defense counsel
made a ″’conscious decision to refrain from
objecting’″ or ″’led the trial court into error.’″
State v. Hall, 946 P.2d 712, 716 (Utah Ct. App.
1997) (quoting State v. Bullock, 791 P.2d 155,
158-59 (Utah 1989)). We hold that this exception
applies here. When asked about the rescission of
the prosecution’s peremptory challenge against
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Juror No. 12 and his placement on the jury,
defense counsel stated, ″I had absolutely no
objection to that. I think maybe I made a
suggestion along those lines, that I had no problem
with it.″


Similarly, HN22 an ineffectiveness of counsel
claim will fail if a ″conceivable legitimate tactic
or strategy can be surmised from counsel’s
actions.″ State v. Tennyson, 850 P.2d 461, 468
(Utah Ct. App. 1993). In its brief, the State has
provided a conceivable legitimate tactic for
defense [***31] counsel’s conduct during jury
selection. The prosecutor had previously used a
peremptory challenge against Juror No. 12. Thus,
defense counsel may have decided not to move
for his exclusion for cause because the prosecutor
may have been inclined against this [**48] juror.
Also, defense counsel may reasonably have
considered Juror No. 12’s limited education a
positive, rather than a negative, factor. Thus,
defendant has failed to show plain error or
ineffective assistance of counsel in the seating of
Juror No. 12. 9


[***32] 3. Prosecutorial Misconduct


Defense counsel argued in his closing argument
that the victim had lied throughout trial. Defendant


contends that in response, the prosecutor
improperly injected his personal beliefs and
opinions into his closing argument by making
colloquial comments concerning the victim’s
credibility, 10 and asserts [*550] the trial court
plainly erred by not sua sponte objecting to the
prosecutor’s comments.


[***33] HN24


We will reverse for prosecutorial misconduct if


″the actions or remarks of [prosecuting] counsel
call to the attention of the jury a matter it would
not be justified in considering in determining its
verdict and, if so, under the circumstances of the
particular case, whether the error is substantial
and prejudicial such that there is a reasonable
likelihood that, in its absence, there would have
been a more favorable result.″


State v. Cummins, 839 P.2d 848, 852 (Utah Ct.
App. 1992) (quoting State v. Peters, 796 P.2d 708,
712 (Utah Ct. App. 1990)) (alteration in original)
(citation omitted). Further,


a prosecutor engages in misconduct when he or
she asserts personal knowledge of the facts in
issue or expresses personal opinion, being ″a form


9 Furthermore, the record does not support a claim that Juror No. 12 was not able to read; rather, it establishes that he read on either
a sixth or seventh grade level and suggests that he regularly read the newspaper. Thus, Juror No. 12 may not have been excludable
anyway, and the failure to move for exclusion would not have been deficient. See Codianna v. Morris, 660 P.2d 1101, 1109 (Utah 1983)
HN23 (″’The failure of counsel to make motions or objections which would be futile if raised does not constitute ineffective assistance.’″
(citation omitted)).


10 The prosecutor’s rebuttal comments in closing follow:


You know one of the tough parts about being a lawyer is sitting during the other lawyer’s argument, because many times you feel like
jumping up. Because there is no such thing as a legal objection, [″]You have to be kidding me,[″] that kind of an objection. If I could
have[,] I would have jumped up and said, [″]You’ve got to be kidding.[″]


For instance, Mary lied? Give me a break. The lady was on the stand. She doesn’t want to go on. She doesn’t want to reveal about the
money being picked up because there was money. And the exact quote is exactly what Mr. Steele read, ″And who collects it every night
or every day? I’m not sure if you said when it was collected.″ Is this a lie?


″I don’t think I need to tell you that, do I?″ She’s willing to tell if she’s ordered to, but she doesn’t want to is all that says. Is that a lie?
That’s a give-me-a-break objection. [″]You have got to be kidding.[″] That’s no more than what you ever saw on the stand. She didn’t
lie once on the stand.


. . . She didn’t lie. The lady is a 70- year-old sweetheart. I think of her as Aunt Bea like on the Andy Griffith show.


(Challenged portions emphasized.)
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of unsworn, unchecked testimony [which] tends
to exploit the influence of the prosecutor’s office
and undermine the objective detachment that
should separate a lawyer from the cause being
argued.″


State v. Parsons, 781 P.2d 1275, 1284 (Utah
1989) (quoting State v. Lafferty, 749 P.2d 1239,
1255-56 (Utah 1988)) (alterations in original).
However, HN25 ″counsel for both sides have
’considerably more freedom in closing [***34]
argument’ and ’a right to discuss fully from their
standpoints the evidence and the inferences and
deductions arising therefrom.’″ Id. (citations
omitted). Additionally, ″[a] prosecutor is not
precluded from vigorous advocacy, or the use of
colorful adjectives, in summation.″ United States
v. Rivera, 971 F.2d 876, 884 (2d Cir. 1992).
The prosecutor’s expressions of incredulity and
his comparison of the victim with Aunt Bea
cannot reasonably be viewed as ″’a form of
unsworn, unchecked’″ factual testimony, which is
the ″evil to be guarded against″ in these cases.
Parsons, 781 P.2d at 1284 (citation omitted). The
prosecutor’s comments, though colloquial,
vigorous, and colorful, fell within the wide latitude
permitted counsel in presenting closing arguments
to the jury. See State v. Tillman, 750 P.2d 546, 560
(Utah 1987). Thus, we hold that there was no
error.


E. Cumulative Error


Finally, defendant argues that even if the errors
committed during the course of the trial are
construed to be harmless individually, they were
cumulatively harmful. HN26 Under this doctrine,
we will reverse a conviction if the cumulative


effect of several errors undermines this court’s
[***35] confidence that defendant was given a


fair trial. See State v. Dunn, 850 P.2d 1201, 1229
(Utah 1993). However, in this case, because we
held that no error occurred, defendant was not
deprived of a fair trial.


CONCLUSION


First, we conclude defendant was not denied
effective assistance of counsel because there were
conceivable tactical bases for counsel’s failing to
subpoena the alibi witnesses and proceeding to
trial without them. Second, we hold the trial court
did not err in instructing the jury concerning the
elements of aggravated robbery because there was
sufficient evidence of a ″serious bodily injury″


and additionally, in instructing the jury concerning
the elements of aggravated sexual assault because
the crime does not require the actual use of a
weapon. Third, we hold the trial court did not err
by admitting the officer’s recital of the victim’s
account of the crime because it was not offered
for the truth of the matter asserted. Fourth, we
conclude the trial court did not commit plain error
in any instance. Finally, because we hold there
was no error, defendant was not deprived of a fair
trial and the cumulative error doctrine is not
applicable.


James Z. Davis, [***36] Presiding Judge


I CONCUR:


Norman H. Jackson, Judge


I CONCUR IN THE RESULT:


Judith M. Billings, Judge
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talking to anybody, I'll send the bailiff out. Sometimes I go


back there and they're all gone.


MR. TAYLOR: Yeah.


THE COURT: Especially when they stay late. Okay.


MR. TAYLOR: Thank you, your Honor.


MR. DIUMENTI: Thank you, Judge.


THE COURT: Thank you.


MR. THOMPSON: Appreciate it, your Honor.


(A recess was taken.)


THE COURT: All right. We're back.


MR. DIUMENTI: I think we've resolved it, your


Honor.


Go ahead, Clif. I think you can articulate the


issue that we've agreed with Jake about better than I can.


MR. THOMPSON: Well, yes. Counsel discussed that we


are going to ask the Court to look into the issue of what


percentage of the ownership of the assets under the contract,


as a matter of law, is actually the Poseys' in determining what


the sentencing should be. Jake suggested that we brief this in


the intervening time.


THE COURT: Okay. Sure. I'll look at briefs if you


want to do them.


MR. TAYLOR: So I'll just wait to see something from


you? And then I'll just file a responding brief.


THE COURT: Okay. Sounds good. I'll expect to see
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Q. Okay. "The managers have the powers to do


all things necessary or convenient to


carry out the business and affairs of the


company."


And then below that. Next page. Let's go to 7.5.


"Limitations." Second line down it says:


"No act shall be taken, sum expended,


decision made, obligation incurred, or


power exercised by any manager on behalf


of the company, except with respect to


the consent of 100 percent of all


membership interests with respect to" --


And then let's go down to 7.5.1.


"Any significant material purchase,


receipt, lease, exchange, or other


acquisition of any real or personal


property or business."


Ms. Posey, did you ever agree to any significant and


material purchase, receipt, all the other words that are listed


here?


A. No.


Q. Okay.


A. No. They were never even brought up.


Q. Okay. 7.5.7: "Any change in the character


of the business and affairs of the
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company."


And again, were you ever informed of any change


in --


A. No.


Q. -- affairs --


A. No.


Q. -- or any change in the business of the company?


A. No.


Q. 7.5.8: "The commission of any act which


would make it impossible for the company


to carry on its ordinary business and


affairs."


A. No.


Q. Were you ever advised about anything like that?


A. No.


Q. Okay.


A. No. We basically were just told about all the


concept things that could be built on the property.


Q. Thank you. Let me just turn off the power here.


Ms. Posey, did you begin to receive any checks from


the -- regarding Tivoli?


A. Yes.


Q. And can you recall when you started to receive those


checks?


A. When they did the closing, which was in November, I
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A. Allan's building. His, his business.


Q. Were you aware that any money used from the


operating account would be going to Granite Builders?


A. No. Absolutely not.


Q. Were you aware of a company called "US General


Construction Group"?


A. No.


Q. Were you aware of, or did they make you aware of


Construction Advisors?


A. No.


Q. Geosystems?


A. No.


Q. GWT, Inc.?


A. No.


Q. 1st Homeland Construction Group?


A. No.


Q. Granite Square?


A. No.


Q. Hidden Acres?


A. No.


Q. Have you since learned what either Granite Square or


Hidden Acres is?


A. They were developments of Allan's. That's all I


know.


Q. Do you know if one of those was the construction
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Q. (By Mr. Taylor) Ms. Posey, did you ever receive


any -- during the six-month period, during the time period when


you were getting these monthly checks, did you ever receive any


updates from either Jim Diderickson or Allan Bruun about what


was going on?


A. Yes. They said they were excited. And that they


were going to meet with the City. And that there shouldn't be


any hang ups. And that was unusual with the City.


Q. Did they tell you about any delays?


A. No.


Q. Okay. Did they say anything to you about the City's


approach to all this? To this project?


A. Well, just that the City seemed happy about it.


Q. Okay. Did they say anything to you during this


six-month period about how the money from the operating account


was being used?


A. No.


Q. Did they ask you for permission to use it on other


projects?


A. No.


Q. Other purposes?


A. No.


Q. Anything unrelated to the 29 acres?


A. No.


Q. Or anything unrelated to entitlement?
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A. No.


Q. Now, I asked you a moment ago about if you saw


anything happening on the property. And I, I think you said


no. Did you ever see any heavy equipment on the property?


A. No.


Q. Were you ever made aware of an expenditure in the


amount of $31,506 to Granite Builders for, quote, "Lot closing,


Hidden Acres Lot No. 2"?


A. No.


Q. Were there any lots at the time on the 29 acres?


A. There was, there was nothing. It is nothing. Just


our house with a field in it.


Q. Was the 29 acres ever referred to as "Hidden Acres"?


A. No. That was Tivoli Properties.


Q. Were you made aware -- and forgive me if I asked


this already. Were you made aware of a $5,300 expenditure to


Komatsu for a down payment?


A. No.


Q. Okay. Were you aware of any -- of an expenditure in


the amount of $4,800 to Moulding & Sons for, quote, "Dump fees,


Lot No. 16"?


A. No.


Q. Again, was there a Lot No. 16?


A. There weren't any lots, and there was no dump fees.


I mean there was no dumping.
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Q. Were you made aware of an expenditure in the amount


of fif -- $4,500 to Geosystems for a, quote, "Temporary


advance"?


A. No.


Q. Was it your understanding that they could make loans


or temporary advances from the operating account?


A. In our operating agreement it said anything over


$500 had to be approved by all six members.


Q. Were you ever asked for your consent --


A. No.


Q. -- to --


A. Never.


Q. Hold on. Let me, let me finish the question. Were


you, were you ever asked for your approval for any temporary


advances?


A. No.


Q. Or loans?


A. No.


Q. Okay. I'm going to ask you some more about some of


these other expenditures. I don't want to take too much time.


But before I ask you, I want to ask you something else. Did


there come a time when you stopped receiving monthly checks?


A. Yes.


Q. When was that?


A. June of 2008.
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Q. Can you tell us what happened?


A. I got an email from Jim on May 28th saying how


excited he was and how good things were going. However, he


would not be able to give us our monthly checks. To bear with


him.


Q. Did he say why he couldn't make the --


A. No.


Q. -- payment? What happened next?


A. I asked him, "Where did the money go?"


Q. What did he say, if anything?


A. At first he kind of evaded it. And then he -- I


said, "I would like to see the receipts." And so he sent me


over an email with his rough draft of what was spent on what.


Q. Did that rough draft contain anything about loans?


A. No.


Q. Did that rough draft contain anything about


expenditures for heavy equipment?


A. No.


Q. Landscaping?


A. No.


Q. Dump fees?


A. No.


Q. Can you recall what he said with respect to how much


had been paid to pay off the mortgage?


A. Yes. He said that there was, like, 403 that was
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paid off for the mortgage when it was 350, roughly.


Q. So did that surprise you?


A. Yeah. And I confronted him about it.


Q. Okay. I think you said you asked for receipts as


well. Did you ever receive any receipts?


A. No.


Q. Okay. So you asked him for this accounting, I


guess. He provided you with this draft.


A. Uh-huh.


Q. And can you tell us what, if anything, happened


after this?


A. Well, when he wouldn't present us with the receipts


to, to say where, in my opinion at that time, my opinion it was


like 403,000, being as that Kerry and I had signatures on the


bank, we went to the bank and asked for what our -- what the


balance was in this checking account.


Q. I want to clarify something. You said a moment ago


that his expense report, or whatever it was, listed there


being -- having been made a 403,000 -- $403,000 on the mortgage


payment?


A. Yes.


Q. And did I hear you say that the actual mortgage


payment was just 350?


A. Actually it was, like, 348.


Q. What's your understanding of how much money should
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Opinion


[*365] OPINION


PER CURIAM:


I


Plaintiffs Religious Technology Center and Church
of Scientology International (CSI) [hereinafter
collectively RTC] brought two suits against
numerous defendants alleging violations of the
Racketeer Influenced and Corrupt Organizations
Act (RICO), 18 U.S.C. § 1962; the Copyright Act,
17 U.S.C. § 501(b); and state tort law. The cases
were consolidated and referred to a Special Master
who recommended dismissal of the so-called
″Greene defendants.″ The district judge issued an
order adopting the Report and Recommendations
of the Special Master. RTC appeals. We affirm.


II


The facts are briefly [**2] set out below.
Additional background can be found in the opinion
in an earlier appeal, Religious Technology Center
v. Wollersheim, 796 F.2d 1076, 1077-79 (9th Cir.
1986).


Defendant Wollersheim was the plaintiff in a state
tort action against the Church of Scientology
California (CSC), an entity not a party to this
appeal, for intentional infliction of emotional


distress. The suit was ultimately successful.
Defendant law firm of Greene, O’Reilly, Broilet,
Paul, Simon, McMillian, Wheeler and Rosenberg,
p.c., and individual defendants Leta Schlosser and
Charles B. O’Reilly, were Wollersheim’s attorneys.
Defendants Richard Ofshe and Margaret Singer
were expert witnesses who testified on
Wollersheim’s behalf. These are the ″Greene
defendants.″


RTC, a Scientology affiliate, and CSI then filed
this suit alleging that, during the prosecution of
the state court action, Wollersheim’s attorneys
obtained copies of stolen religious scriptures from
former members of the Scientology Church and
gave them to Wollersheim’s expert witnesses.
RTC also alleged the defendants planned to reveal
the contents of these scriptures, which are kept
highly confidential by the Church of Scientology,


[**3] to blackmail CSC into settling the
Wollersheim state case. In addition, RTC alleged
defendant O’Reilly sent an extortionate letter to
CSC, a related corporation, threatening to disclose
the contents of the scriptures unless he was paid $
10 million.


This case was consolidated with an earlier suit
filed against the persons who allegedly stole the
religious scriptures. In due course, the district
court issued an Order to Show Cause why the
RICO and pendent state claims should not be
dismissed and referred the case to a Special
Master. Based upon the allegations of the
complaint supplemented with RTC’s detailed
statement of the facts they relied upon in response
to the order to show cause, the Special Master
recommended, inter alia, that the Greene
defendants be dismissed. The court adopted the
Special Master’s recommendation and entered
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final judgment in favor of the Greene defendants
pursuant to Rule 54(b). 1


[**4] III


A. RICO CLAIM


The Special Master recommended judgment for
the Greene defendants on RTC’s RICO claim 2


because RTC failed to allege: (1)an ″enterprise″;
(2) two predicate acts; or (3) a ″pattern of
racketeering activity.″ We do not reach the first
two grounds of dismissal. We agree with the
Special Master [*366] that appellants failed as a
matter of law to allege a ″pattern of racketeering
activity″ by the Greene defendants. 3


[**5] In H.J., Inc. v. Northwestern Bell Telephone
Co., 492 U.S. 229, 106 L. Ed. 2d 195, 109 S. Ct.
2893 (1989), the Supreme Court held that HN2 to
establish a ″pattern of racketeering activity,″
plaintiff’s allegations must show both that ″the
racketeering predicates are related, and that they
amount to or pose a threat of continued criminal
activity.″ Id. at 239 (emphasis in original).


An allegation of two isolated criminal acts is
insufficient to satisfy the relatedness requirement,
id.; the predicate offenses are related if they have
″the same or similar purposes, results, participants,
victims or methods of commission.″ Id. at 240
(citation omitted).


RTC alleged that the Greene defendants obtained
the religious materials to prosecute the state court
case, and threatened to reveal this confidential
information for litigation leverage. All of the
predicate acts alleged were directed to these ends.
They therefore satisfied the ″relatedness″


requirement.


However, the conduct alleged did not satisfy the
″continuity″ requirement. The Supreme Court has
held that HN3 continuity can be demonstrated by
proving either ″a series of related predicates
extending over a substantial [**6] period of time″


or ″past conduct that by its nature projects into the
future with a threat of repetition.″ Id. at 241-42.


Since the only goal of the Greene defendants was
the successful prosecution of the Wollersheim
state tort suit, there was no threat of activity
continuing beyond the conclusion of that suit. See
Medallion Television Enter., Inc. v. SelecTV of
California, Inc., 833 F.2d 1360, 1364 (9th Cir.
1987) (where fraud was a joint venture to obtain
broadcast rights, once the rights were obtained the
threat ended).


RTC also failed to allege a series of related
predicates extending over a ″substantial″ period
of time. See 492 U.S. at 242. 4 [**7] The first
predicate offense alleged was the receipt of the


1 Appellee Schlosser asserts that RTC is precluded from bringing this appeal because it did not object to the Order adopting the Special
Master’s report. Since the order was final, RTC acted appropriately in seeking Rule 54(b) certification.


2 HN1 18 U.S.C. § 1962(c) provides:


It shall be unlawful for any person employed by or associated with any enterprise engaged in, or the activities of which affect, interstate
or foreign commerce, to conduct or participate, directly or indirectly, in the conduct of such enterprise’s affairs through a pattern of
racketeering activity or collection of unlawful debt.


3 The parties disagree whether the district court’s ruling was based on Rule 12(b) or Rule 56. The dispute is not relevant to our decision.
RTC does not contend any relevant facts were not before the district court or that there were any conflicts as to facts relied upon by the
district court in disposing of the issue we decide. We have accepted RTC’s allegations as true and have reviewed their adequacy de novo.


The Special Master concluded the plaintiffs had failed to allege a violation under 18 U.S.C. § 1962(a). Report and Recommendation at
28. The appellants claim not to have sought relief under that section. Appellant’s Brief at 20. We therefore assume plaintiffs do not appeal
dismissal of this cause of action.


4 RTC alleges that the racketeering activity began in 1980 with the sending of the extortionate letter. The letter was, however, sent to
CSC, not RTC or CSI. Since CSC is not a party to this case, it does not have standing to assert the wrongs done to another party. The
Supreme Court has held that, under 18 U.S.C. § 1962(c), ″the plaintiff only has standing if, and can only recover to the extent that, he
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documents by Schlosser in the spring of 1985. 5


The last predicate act was defendant Singer’s
attempt to introduce the scriptures into evidence
in the state tort suit in October of 1985. Thus the
alleged activity continued for six months at most.
6


The Supreme Court in H.J., Inc. held that
″predicate HN4 acts extending over a few weeks
or months and threatening no future criminal
conduct do not satisfy this [continuity]
requirement.″ 492 U.S. at 242. We have found no
case in which a court has held the requirement to
be satisfied by a pattern of activity [*367] lasting
less than a year. 7 A pattern of activity lasting only
a few months does not reflect the ″long term
criminal conduct″ to which RICO was intended to
apply. See 492 U.S. at 242; see also Feinstein v.
Resolution Trust Corp., 942 F.2d 34, 45-46 (1st
Cir. 1991) [**8] (span of 3-4 months, absent a
threat of future criminal activity, is too short to
support claim of long term criminal conduct at
which RICO is aimed); Kehr Packages, Inc. v.
Fidelcor, Inc., 926 F.2d 1406, 1418 (3d Cir. 1991)
(fraudulent scheme lasting 8 months directed at a
single entity did not meet the continuity test);
Parcoil Corp. v. Nowsco Well Serv., Ltd., 887 F.2d
502, 504 (4th Cir. 1989) (four months is
insufficient to make out continuity); Sutherland v.


O’Malley, 882 F.2d 1196, 1205 (7th Cir. 1989)
(five month period is insufficient). 8


[**9] B. COPYRIGHT CLAIM 9


The complaint alleges the defendants copied
RTC’s work, made unauthorized revisions in the
work, and distributed materials that are
substantially similar to it. Complaint Par. 71.
However, the only specific factual allegation
implicating the Greene defendants is found in Par.
22, which alleges Leta Schlosser, one of
Wollersheim’s attorneys, copied and transferred
the stolen documents to Singer and Ofshe,
Wollersheim’s expert witnesses.


Defendants’ answer admitted Schlosser and
O’Reilly provided the documents to the expert
witnesses for the purpose of preparing their
testimony in the state tort litigation. RTC does not
contend the Greene defendants used the documents
for any other purpose. [**10] Moreover, RTC has
not contested Leta Schlosser’s assertion that the
documents were sealed, marked ″Confidential″
and never offered into evidence.


In these circumstances, use of the documents was
″Fair use″ under 17 U.S.C. § 107, and not an


has been injured in his business or property by the conduct constituting the violation. . . . nor is the defendant liable to those who have
not been injured.″ Sedima, S.P.R.L. v. Imrex Co., 473 U.S. 479, 496-97, 87 L. Ed. 2d 346, 105 S. Ct. 3275 (1985) (citation omitted).


5 As noted above, we do not reach the issue of whether RTC has sufficiently alleged predicate acts under RICO; we only assume for
purposes of discussion that they have.


6 In its reply brief, RTC argues that the Greene defendants should be held responsible as co-conspirators for the later actions of other
defendants. There is no evidence this theory was raised in the district court, and we deem it waived. See Winebrenner v. United States,
924 F.2d 851, 856 n.7 (9th Cir. 1991).


7 See, e.g., Dana Corp. v. Blue Cross & Blue Shield Mutual of Northern Ohio, 900 F.2d 882, 887 (6th Cir. 1990) (seventeen years);
Fleet Credit Corp. v. Sion, 893 F.2d 441, 447 (1st Cir. 1990) (four and a half years); Walk v. Baltimore and Ohio R.R., 890 F.2d 688,
690 (4th Cir. 1989) (ten years); Jacobson v. Cooper, 882 F.2d 717, 720 (2d Cir. 1989) (″matter of years″).


8 RTC’s second cause of action alleges a conspiracy to violate RICO, 18 U.S.C. § 1962(d), which makes it ″unlawful for any person
to conspire to violate any of the provisions of subsections (a), (b), or (c) of this section.″ Because we find that RTC has failed to allege
the requisite substantive elements of RICO, the conspiracy cause of action cannot stand.


9 The Special Master made no express finding with regard to RTC’s claim of copyright infringement, nor did the district judge.
Nonetheless, we may affirm if there is evidence in the record to support the dismissal. Jackson v. Southern California Gas Co., 881 F.2d
638, 643 (9th Cir. 1989).
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infringement of RTC’s copyright. 10 See Jartech,
Inc. v. Clancy, 666 F.2d 403, 406-07 (9th Cir.
1982) (copying of allegedly obscene film to be
used as evidence in a nuisance abatement action
was ″fair use″); 3 Nimmer on Copyright § 13.05[D]
at 13-91 (1991) (″works are customarily
reproduced in various types of judicial
proceedings, including obscenity and defamation
actions . . . and it seems inconceivable that any
court would hold such reproduction to constitute
infringement either by the government or by the
individual parties responsible for offering the
work in evidence″); see also Hustler Magazine,
Inc. v. Moral Majority Inc., 796 F.2d 1148, 1155
(9th Cir. 1986) (″ ’use that has no demonstrable
effect upon the market for, or the value of, the
copyrighted work need not be prohibited in order


to protect the author’s incentive to create’ ″)
(quoting Sony Corp. of America v. Universal City
Studios, Inc., 464 U.S. 417, 450, 78 L. Ed. 2d 574,
104 S. Ct. 774 (1984)). [**11]


C. PENDANT STATE CLAIMS


Dismissal of the pendent state claims was not an
abuse of discretion. HN5 ″When [*368] federal
claims are dismissed before trial . . . pendent state
claims also should be dismissed.″ Jones v.
Community Redev. Agency, 733 F.2d 646, 651 (9th
Cir. 1984).


AFFIRMED. 11


[**12]


10 Defendant Schlosser also argues the suit is barred by a California litigation privilege. See California Civil Code § 47(2). However,
the federal courts will recognize state privileges only in cases in which ″state law supplies the rule of decision.″ Fed. R. Evid. 501. In
federal question cases, the law of privilege is governed by ″the principles of the common law as they may be interpreted by the courts
of the United States in the light of reason and experience.″ Id. Schlosser cites no cases, and we have found none, indicating such a
privilege has been recognized as a matter of federal common law.


11 We deny appellee Schlosser’s request for damages under Fed. R. App. P. 38. This appeal was not wholly frivolous.
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Civil Procedure > ... > Summary Judgment >
Entitlement as Matter of Law > General Overview


HN1 Summary judgment is appropriate only
where there are no genuine issues of material fact
and the moving party is entitled to judgment as a
matter of law. Utah R. Civ. P. 56(c).


Civil Procedure > Appeals > Summary Judgment
Review > Standards of Review


HN2 The appellate court reviews a district court’s
grant of summary judgment for correctness and
affords no deference to the trial court’s legal
conclusions.


Civil Procedure > ... > Responses > Defenses,
Demurrers & Objections > Motions to Dismiss


Civil Procedure > Appeals > Standards of Review >
Questions of Fact & Law


HN3 Whether a trial court properly granted a
Utah R. Civ. P. 12(b)(6) motion to dismiss is a
question of law, which the appellate court reviews
for correctness.


Civil Procedure > Appeals > Standards of Review >
Questions of Fact & Law


Contracts Law > Contract Interpretation > General
Overview


HN4 The interpretation of a contract is a question
of law, which the appellate court reviews for
correctness, giving no deference to the ruling of
the district court.


Civil Procedure > Appeals > Standards of Review >
De Novo Review


Governments > Courts > Judicial Precedent


Governments > Legislation > Interpretation


HN5 Interpretation of Utah case law is also
reviewed for correctness; as is the interpretation
of a statute.


Civil Procedure > ... > Defenses, Demurrers &
Objections > Motions to Dismiss > Failure to State
Claim


Civil Procedure > ... > Responses > Defenses,
Demurrers & Objections > Motions to Dismiss


Civil Procedure > ... > Responses > Defenses,
Demurrers & Objections > Waiver & Preservation
of Defenses


HN6 Some Utah R. Civ. P. 12 defenses are waived
unless presented either by motion or by answer or







reply. Utah R. Civ. P. 12(h). The defense of failure
to state a claim for which relief can be granted is
not subject to waiver in this way. In fact, a
defendant may raise the defense of failure to state
a claim by a later pleading or by motion for
judgment on the pleadings or at the trial on the
merits. Irrespective of when the defense is raised,
if the plaintiff is unable to prevail under the facts
as alleged, this claim fails as a matter of law and
must be dismissed. A Utah R. Civ. P. 12(b)(6)
motion to dismiss admits the facts alleged in the
complaint but challenges the plaintiff’s right to
relief based on those facts.


Civil Procedure > ... > Summary Judgment >
Entitlement as Matter of Law > General Overview


HN7 Utah R. Civ. P. 56(c) provides that summary
judgment shall be granted if there is no genuine
issue as to any material fact and the moving party
is entitled to a judgment as a matter of law.


Business & Corporate Law > ... > Directors &
Officers > Management Duties & Liabilities >
General Overview


Business & Corporate Law > ... > Shareholders >
Shareholder Duties & Liabilities > Personal


Liability


Business & Corporate Law > Nonprofit
Corporations & Organizations > Management Duties
& Liabilities


HN8 Generally officers and stockholders of
corporations are not held to be in privity with their
corporations and are not personally bound by
judgments against those corporations. The general
rule is that a corporation is an entity separate and
distinct from its officers, shareholders and directors
and that they will not be held personally liable for
the corporation’s debts and obligations. The
doctrine applies to nonprofit corporations with
equal force. Utah Code Ann. § 16-6a-115 (2009)
provides that the directors, officers, employees,
and members of a nonprofit corporation are not
personally liable in their capacity as directors,
officers, employees, and members for the acts,


debts, liabilities, or obligations of a nonprofit
corporation. Thus, when an officer or director acts
in his or her official capacity, he or she is immune
from individual liability. This is true whether the
corporation has many stockholders or only one.


Business & Corporate Law > ... > Corporate
Governance > Shareholders > General Overview


Real Property Law > Water Rights > Appropriation
Rights


HN9 See Utah Code Ann. § 73-3-3.5(2) (Supp.
2010).


Contracts Law > ... > Estoppel > Equitable
Estoppel > General Overview


HN10 The purpose of estoppel is to rescue from
loss a party who has, without fault, been deluded
into a course of action by the wrong or neglect of
another. Application of equitable estoppel is
reserved for instances of wrongdoing by the
estopped party. Equitable estoppel is a disfavored
remedy. It should be applied rarely, and only
when necessary to avoid injustice.


Contracts Law > ... > Estoppel > Equitable
Estoppel > Elements of Equitable Estoppel


HN11 To prevail on a claim of equitable estoppel,
a party must establish three elements. First, there
must be a statement, admission, act, or failure to
act by one party inconsistent with a claim later
asserted. Second, estoppel requires reasonable
action or inaction by the other party taken or not
taken on the basis of the first party’s statement,
admission, act or failure to act. Third, there must
be injury to the second party that would result
from allowing the first party to contradict or
repudiate such statement, admission, act, or failure
to act.


Contracts Law > ... > Estoppel > Equitable
Estoppel > Elements of Equitable Estoppel


HN12 The first element of equitable estoppel
requires a statement, admission, act, or failure to


2011 UT 33, *33; 258 P.3d 539, **539; 2011 Utah LEXIS 65, ***1


Page 2 of 18







act by one party inconsistent with a claim later
asserted. This element is met only when the party
sought to be estopped has intentionally or through
culpable negligence induced the other party to
change its position by relying on the inconsistent
act. Estoppel requires inducement through
intentional conduct or culpable negligence.
Estoppel applies only where conduct is of such
character as to amount to a fraud. The absence of
intent will not immunize a party from a
determination that its conduct was inequitable.


Contracts Law > Types of Contracts > Output &
Requirements Contracts


HN13 A ″requirements contract″ is defined as a
contract in which a buyer promises to buy and a
seller to supply all the goods or services that a
buyer needs during a specified period.


Contracts Law > Contract Modifications > General
Overview


Contracts Law > Contract Modifications > Oral
Modifications


Contracts Law > ... > Statute of Frauds >
Requirements > Writings


HN14 Where the statute of frauds requires a
contract to be in writing, any modification of the
contract must also be in writing. Utah courts have
recognized a narrow exception to this general
rule. It applies only where a party has changed
position by performing an oral modification so
that it would be inequitable to permit the other
party to found a claim or defense on the original
agreement as unmodified. In such circumstances,
a party is estopped from asserting the statute of
frauds as a defense.


Real Property Law > Water Rights > General
Overview


HN15 See Utah Code Ann. § 73-3-3(2)(a) (Supp.
2010).


Real Property Law > Water Rights > General
Overview


HN16 In navigating a course through Utah water
law, it is easy to be misled by the word
″ownership,″ because one can never own water.
Rather, one can only own the right to use water.


Real Property Law > Water Rights > General
Overview


HN17 See Utah Code Ann. § 73-1-1 (2004).


Real Property Law > Water Rights > Appropriation
Rights


HN18 It is not sufficient to ask only who has title
to water or in whose name a certificate of
appropriation has been issued. The Supreme Court
of Utah has repudiated any suggestion that one
must be either an ″owner″ or ″appropriator″ of
water in order to be one ″entitled to the use of
water″ for the purposes of a Utah Code Ann. §
73-3-3 inquiry. It is important to ask not only the
″title″ or ″ownership″ question, but also the second
question, which probes roots, purposes, and
entitlements.


Real Property Law > Water Rights > Appropriation
Rights


HN19 Owner or appropriator status is not
determinative of whether one may file a change
application. Rather, one’s right to use water is
significant. While there are times when one’s
right to use is subsumed to other competing
interests, it remains the case that one with an
entitlement to use water may file a change
application. This framework is consistent with the
statutorily prescribed practice of the State
Engineer, which focuses on entitlement to the use
of water, thereby largely avoiding the ″ownership″


question. Utah Code Ann § 73-3-3. This practice
acknowledges that ownership of water is far more
complex than ownership of other forms of
property, and the mere existence of legal title does
not determine all the rights of ownership. Indeed,
even the term ″ownership″ is an oversimplication.


2011 UT 33, *33; 258 P.3d 539, **539; 2011 Utah LEXIS 65, ***1


Page 3 of 18







Antitrust & Trade Law > ... > Trade Practices &
Unfair Competition > State Regulation > Scope


HN20 See Utah Code Ann. § 76-10-914 (2008).


Antitrust & Trade Law > ... > Trade Practices &
Unfair Competition > State Regulation > Scope


Governments > Local Governments > Claims By &
Against


HN21 Utah Code Ann. § 76-10-915(1)(f) exempts
from the definition of ″anticompetitive activities″


the activities of a municipality to the extent
authorized or directed by state law.


Antitrust & Trade Law > ... > Trade Practices &
Unfair Competition > State Regulation > General
Overview


Governments > Legislation > Interpretation


HN22 When construing the provisions of the
Utah Antitrust Act, the court looks to
interpretations given by the federal courts to
comparable federal antitrust statutes and by other
state courts to comparable state antitrust statutes.
Utah Code Ann. § 76-10-926.


Antitrust & Trade Law > ... > Trade Practices &
Unfair Competition > State Regulation > Scope


Governments > Local Governments > Claims By &
Against


Governments > Local Governments > Duties &
Powers


HN23 A municipality need not show a specific,
detailed legislative authorization to engage in the
particular anticompetitive conduct at issue in
order for the municipal status exemption of Utah
Code Ann. § 76-10-915 to apply. On the other end
of the spectrum, the exemption will not apply
where a state allows its municipalities to do as
they please, because in such circumstances the
state can hardly be said to have contemplated the
specific anticompetitive actions for which
municipal liability is sought. Out of this ″range″


of conduct, the exemption applies when the alleged


anticompetitive conduct is a ″foreseeable result″
of the authority granted the municipality under
state law.


Governments > Local Governments > Duties &
Powers


Real Property Law > Water Rights > General
Overview


HN24 The legislature has expressly granted Utah
municipalities authority to acquire, purchase or
condemn any water, waterworks system, water
supply or property connected therewith. Utah
Code Ann. § 10-7-4(1) (Supp. 2010). In addition,
municipalities may purchase corporate stock of
irrigation companies and are authorized to take
the necessary steps to bring the land owned or
controlled by an irrigation company within any
conservation or conservancy district formed by
the municipality. Utah Code Ann. § 73-1-19
(1989). A municipality may not sell water rights
under Utah Const. art. XI, § 6, but it may market
surplus water to persons or entities located outside
of its boundaries. Utah Code Ann. § 10-8-14(1)(d)
(2007).


Antitrust & Trade Law > ... > Trade Practices &
Unfair Competition > State Regulation > Scope


Governments > Local Governments > Duties &
Powers


Real Property Law > Water Rights > General
Overview


HN25 The statutory framework evinces a state
policy of displacing competition with regulation
in the area of municipal control over water and
water rights. The legislature has contemplated
municipalities having broad authority to invest in
and manage their water systems so as to ensure
their ability to furnish current and future residents
with sufficient water. The legislature has not
limited how much water a municipality may
acquire, nor has it placed any geographical
limitations upon the area in which the municipality
may operate its water system.
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Opinion


[**541] JUSTICE PARRISH, opinion of the Court:


INTRODUCTION


[*P1] This case involves a water rights dispute
between Salt Lake City Corporation (the City)
and Big Ditch Irrigation Company (Big Ditch).
The dispute has its roots in a 1905 water exchange
agreement (the Agreement or the 1905 Agreement)
between the City and Big Ditch. In the Agreement,
Big Ditch conveyed its Big Cottonwood Creek
water right to the City in exchange for the City’s
commitment to supply Big Ditch with a specified
quantity of irrigation-quality water from City
sources.


[*P2] Concerned that Big Ditch was infringing
upon the City’s water rights, the City initiated this
case against Big Ditch and four Big Ditch
shareholders1 (the Shareholders) in the Utah
district court. The City sought a declaratory
judgment on the following [***2] issues: (1) that
the City was not in breach of the Agreement, (2)
that the City holds title to the water rights


conveyed in the Agreement, (3) that Big Ditch has
only a contractual right to receive from the City
sufficient water to satisfy the irrigation needs of
its shareholders, and (4) that neither Big Ditch nor
the Shareholders have a right to file change
applications with the State Engineer involving the
water rights. Big Ditch and the Shareholders
responded with counterclaims alleging, among
other things, breach of the 1905 Agreement and
violation of the Utah Antitrust Act.


[*P3] The district court granted summary
judgment in favor of the City on most major
issues. Big Ditch and the Shareholders appealed.
We hold that the district court properly dismissed
the antitrust counterclaims and correctly concluded
that the City holds title to the water rights
conveyed in the Agreement. But we hold that the
district court erred in determining that Big Ditch
did not have a right to file change applications.
And it further erred in determining that the parties
had modified the 1905 Agreement or, alternatively,
that Big Ditch was estopped [***3] from enforcing
its right to the amount of water specified in the
Agreement. Finally, we hold that the district court
erred when it refused to dismiss the City’s claims
against the Shareholders.


FACTUAL BACKGROUND2


[*P4] In 1905 the City and Big Ditch entered into
a water exchange agreement.3 The Agreement
states that Big Ditch ″grants, bargains and sells″


to the City ″all of the right of . . . [Big Ditch’s]
portion of the water flowing in Big Cottonwood
Creek.″ In return, the City agreed to ″perpetually
and continuously deliver to [Big Ditch] from the
first day of April until the first day of October″ a
flow of water ″suitable for the purposes of


1 One shareholder, Layne Downs, was subsequently dismissed.


2 Because this is an appeal from multiple entries of summary judgment, we consider ″the facts and all reasonable inferences drawn
therefrom in the light most favorable to the nonmoving party.″ Orvis v. Johnson, 2008 UT 2, ¶ 6, 177 P.3d 600 (internal quotation marks
omitted). In this case, the nonmoving parties are Big Ditch and the Shareholders.


3 According to the City, between 1888 and 1984, the City entered into thirty-two such ″exchange agreements″ with area agricultural
water users.
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irrigation″ in an amount tied to the measured flow
of the creek. The City was required to deliver the
water to the Big Ditch canal at a diversion
structure that the City agreed to construct and
maintain. The [***4] Agreement also provided
that the City may deliver the water to Big Ditch
from any source that the City may see fit.


[*P5] Pursuant to the 1905 Agreement, the City
has delivered irrigation-quality water to [**542]
the head of the Big Ditch system for over one
hundred years. Big Ditch has, in turn, operated the
City’s control valve to distribute to its shareholders
the amount of water needed for irrigation purposes.
Over the years, the amount of water taken by Big
Ditch has steadily decreased, commensurate with
increasing residential and commercial
development in the area surrounding the Big
Ditch service area. At all times, ″stream
commissioner reports″ have been generated that
advised Big Ditch that it was entitled to a much
greater flow of water than it had been taking. This
entitlement calculation was based on the formula
set forth in the Agreement.


[*P6] This controversy arose in the latter half of
2006 when Big Ditch, sometimes joined by one of
its shareholders, J L.C., filed a series of change
applications with the State Engineer seeking to
change central attributes [***5] of its exchange
water right. For example, one application sought
to move the point of diversion to a series of wells
in the southwest portion of the Salt Lake valley
and to change the place of use from the Big Ditch


system to Riverton City. In this application, Big
Ditch proposed to receive its delivery from the
City at the head of the Big Ditch system (as
specified in the Agreement) and then deliver the
water ″back into the Big Cottonwood Creek
and/or the Jordan River to administer the change.″
The City lodged challenges to these change
applications with the State Engineer arguing,
among other reasons, that Big Ditch did not
″own″ the water rights affected by the applications.


[*P7] The City initiated this case in the district
court on March 8, 2007. In its Complaint, the City
named as defendants Big Ditch and several
shareholders of Big Ditch.4 The City sought the
following declaratory relief: that it holds title to
the water rights conveyed in the Agreement; that
neither Big Ditch nor its shareholders have a right
to file change applications involving those water
rights; that the City is not in breach of its delivery
obligations under the Agreement; and that Big
Ditch and its shareholders [***6] have only a
contractual right to receive from the City sufficient
water to satisfy the irrigation needs of Big Ditch
shareholders whose lands are served by the Big
Ditch system.5


[*P8] Big Ditch and the Shareholders filed an
Answer, Counterclaims and Jury Demand. The
only counterclaim at issue in this appeal is one
alleging that the City violated the Utah Antitrust


4 The named shareholders included James Garside; Ryan Litke; Layne Downs; and J L.C., a Utah limited liability company. The City
contends that the named shareholders are all affiliated individuals who recently acquired a majority stake in Big Ditch stock for purely
speculative purposes. This assertion is based on the City’s allegation that none of these shareholders owns land within the Big Ditch
irrigation system. Rather, according to the City’s complaint, these shareholders acquired stock with the intention of asserting claims to,
and marketing for a profit, the water rights subject to the 1905 Agreement.


In addition to the four named shareholder defendants, the City also named as defendants ″John Does 1 through 10.″ The City asserted
that these unnamed individuals are ″individuals or entities that own no land that has historically been irrigated by the Big Ditch system
and that have purchased stock in Big Ditch for the purpose of speculating in the value of the stock and the water rights they believe to


be [***7] represented by that stock.″ The City stated that it would seek leave to amend its complaint to identify the John Does when


their identities were discovered. It never sought such leave, and no additional shareholders were ever added as defendants.


5 The City’s complaint also asserted a claim for slander of title. This claim was dismissed by the district court. The City did not appeal
this dismissal and therefore this claim is not before us.
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Act.6 At the core of the antitrust claim is Big
Ditch’s allegation that the City has illegally
monopolized the Big Cottonwood Canyon water
market and thereby unreasonably restrained trade
of Big Cottonwood Canyon water.


[*P9] [***8] The City filed a rule 12(b)(6)
motion to dismiss the antitrust counterclaim.
Shortly thereafter, the Shareholders sought
dismissal of the City’s claims against them by
filing a Motion for Partial Summary Judgment for
Failure to State a Claim. They argued that, as
stockholders, officers, or directors of Big [**543]
Ditch, they were not proper parties to the City’s
declaratory relief action.


[*P10] The district court issued a memorandum
decision in which it refused to dismiss the City’s
claims against the Shareholders but dismissed
with prejudice Big Ditch and the Shareholders’
antitrust counterclaims. The district court declined
to dismiss the claims against the Shareholders
because, according to the court, the Shareholders
were pursuing counterclaims against the City and
because the Shareholders ″reli[ed] solely upon the
allegations of the City’s Complaint and have
provided no other evidence to support their
motion.″


[*P11] The district court dismissed the antitrust
claims on the grounds that Big Ditch and the
Shareholders had failed to allege specific
anticompetitive conduct that would violate the
statute. In the alternative, it held that, even
assuming the activities of the City’s water utility
could [***9] be viewed as anticompetitive, they
were authorized by law and were therefore exempt
from the Utah Antitrust Act.


[*P12] Big Ditch and the Shareholders filed a
Motion for Partial Summary Judgment on the
issue of the quantity of water to which Big Ditch
was entitled. They argued that the Agreement did


not limit Big Ditch’s use of the contract water to
only irrigation purposes and did not contemplate a
diminishing delivery of water as the area became
urbanized. The City responded with its own
motion for summary judgment, in which it asked
the district court to declare (1) that the City has
met and continues to meet its contractual
obligations to Big Ditch, (2) that the City owns
the water rights in question, and (3) that neither
Big Ditch nor its shareholders have authority to
file change applications respecting the water rights.


[*P13] Big Ditch filed a Motion for Partial
Summary Judgment on Title and Exchange Rights.
In this motion, Big Ditch argued that it, and not
the City, holds title to the Big Cottonwood Creek
water rights.


[*P14] After further oral argument, the district
court issued another memorandum decision. It
held that the 1905 Agreement did not restrict the
nature or place of use of water delivered
[***10] by the City to Big Ditch. It also ruled that
the City held title to the Big Cottonwood Creek
water rights. The district court expressly reserved
for later consideration whether Big Ditch or its
shareholders could file change applications on the
water rights. It also declined at that time to
consider the City’s arguments that the 1905
Agreement had either been modified or that Big
Ditch was estopped from claiming its full
entitlement under the Agreement.


[*P15] Big Ditch filed a ″Motion for Partial
Summary Judgment Re Estoppel and Modification
(All Remaining Causes of Action),″ in which it
sought summary judgment on all pending issues.
The City similarly filed a motion for summary
judgment on all remaining issues.


[*P16] The district court accepted the parties’
invitation to decide all remaining issues and, after
hearing oral argument, issued its final


6 Big Ditch and the Shareholders also alleged breach of the Agreement, tortious interference with prospective business relationships,
slander of title, forfeiture, and violation of the Utah Unfair Trade Practices Act. The parties stipulated to dismissal of the Unfair Trade
Practices Act claim. Big Ditch has not appealed the dismissal of the other claims.
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memorandum decision. The court granted the
City’s motion and denied Big Ditch’s and the
Shareholders’ motions. It held that, based on the
parties’ admitted, consistent conduct over the
decades, the principles of estoppel and
modification prevented Big Ditch from taking the
amount of water originally specified in the
Agreement. The court also ruled [***11] that Big
Ditch’s contractual right to receive irrigation water
from the City did not entitle Big Ditch or the
Shareholders to file change applications on either
the City’s Big Cottonwood Creek water rights or
the other water rights used by the City to supply
irrigation water to Big Ditch. The district court
entered its Final Order and Judgment on August
12, 2009, summarizing its central rulings in the
case.


[*P17] Big Ditch and the Shareholders timely
appealed. We have jurisdiction under Utah Code
section 78A-3-102(3)(j) (Supp. 2010).


STANDARDS OF REVIEW


[*P18] HN1 Summary judgment is appropriate
only where there are no genuine issues of material
fact and the moving party is entitled to judgment
as a matter of law. UTAH R. CIV. P. 56(c). HN2 We
review a district court’s grant of summary
judgment for correctness and afford no deference
to the court’s legal conclusions. Orvis v. Johnson,
2008 UT 2, ¶ 6, 177 P.3d 600.


[*P19] [**544] HN3 Whether a court properly
granted a 12(b)(6) motion to dismiss is a question
of law, which we review for correctness. Whipple
v. Am. Fork Irrigation Co., 910 P.2d 1218, 1220
(Utah 1996). HN4 The interpretation of a contract
is a question of law, which we review for
correctness, giving no deference [***12] to the


ruling of the district court. Aquagen Int’l, Inc. v.
Calrae Trust, 972 P.2d 411, 413 (Utah 1998).
HN5 Interpretation of our case law is also
reviewed for correctness, Stevensen v. Goodson,
924 P.2d 339, 346 (Utah 1996), as is the
interpretation of a statute, Rushton v. Salt Lake
Cnty., 1999 UT 36, ¶ 17, 977 P.2d 1201.


ANALYSIS


[*P20] Big Ditch and the Shareholders each raise
multiple issues on appeal. We have grouped them
into five categories. First, we analyze the propriety
of the district court’s refusal to dismiss the City’s
claims against the Shareholders and hold that it
was in error. Second, we address the district
court’s title ruling and hold that it correctly
concluded that the City holds title to all of the
exchange water. Third, we analyze the district
court’s conclusion that Big Ditch does not have a
right under Utah Code section 73-3-3 to file
change applications with the State Engineer and
hold that the court erred. Fourth, we review the
district court’s ruling that the doctrines of equitable
estoppel and modification bar Big Ditch from
demanding the full amount of water to which it
was entitled under the 1905 Agreement and hold
that it was in error. Finally, we analyze the
[***13] propriety of the district court’s dismissal


of Big Ditch and the Shareholders’ antitrust
counterclaims and affirm that dismissal.7


I. THE CITY’S CLAIMS AGAINST THE
SHAREHOLDERS MUST BE DISMISSED


[*P21] After the Shareholders answered the
City’s complaint, they sought dismissal of the
City’s claims against them by filing a Motion for
Partial Summary Judgment for Failure to State a
Claim. The district court denied the motion. It


7 Big Ditch also claims that the district court erred when it denied Big Ditch’s motion to reconsider whether title had been conveyed
to the City, and the Shareholders contend that the district court improperly denied their motion for a stay pending discovery. Because
neither of these issues was argued in the briefs, we decline to address them. See W. Jordan City v. Goodman, 2006 UT 27, ¶ 29, 135 P.3d
874; Valcarce v. Fitzgerald, 961 P.2d 305, 313 (Utah 1998). Moreover, because we conclude as a matter of law that the district court
correctly held that Big Ditch conveyed to the City title to its original water rights, we need not address whether the district court abused
its discretion in denying the motion to reconsider that ruling.
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refused to dismiss the Shareholders
[***14] because they were pursuing counterclaims
against the City and because it concluded they had
not met the summary judgment standard. The
Shareholders contend that the district court
improperly applied the summary judgment
standard. They also argue that they are immune
from suit under the ″corporate shield doctrine″


because the City’s claims were brought against
the Shareholders in their capacity as holders of
Big Ditch stock. As discussed below, we agree
with the Shareholders and hold that the district
court erred in refusing to dismiss the City’s claims
against them.


A. Where There Are No Disputed Issues of Fact,
the Standard for Granting a Motion for Summary
Judgment Is the Same as the Standard for Granting
a Rule 12(b)(6) Motion to Dismiss


[*P22] The Shareholders sought dismissal of the
City’s claims by filing a Motion for Partial
Summary Judgment for Failure to State a Claim.
The court refused to dismiss the City’s claims
because the Shareholders ″rel[ied] solely upon the
allegations of the City’s Complaint and have
provided no other evidence to support their
motion.″ The Shareholders allege this was error
because they were not obligated to come forward
with evidence to support their motion.
[***15] Rather, under the circumstances of this


case, the applicable summary judgment standard
is the same as the standard governing motions to
dismiss. We agree.


[*P23] HN6 Some rule 12 defenses are waived
unless ″presented either by motion or by answer
or reply.″ UTAH R. CIV. P. 12(h). The defense of
failure to state a claim for [**545] which relief
can be granted is not subject to waiver in this way.
In fact, a defendant may raise the defense of
failure to state a claim ″by a later pleading . . . or
by motion for judgment on the pleadings or at the
trial on the merits.″ Id. Irrespective of when the
defense is raised, if the plaintiff is unable to
prevail under the facts as alleged, this claim fails


as a matter of law and must be dismissed. Compare
Russell v. Standard Corp., 898 P.2d 263, 264
(Utah 1995) (″A rule 12(b)(6) motion to dismiss
admits the facts alleged in the complaint but
challenges the plaintiff’s right to relief based on
those facts.″ (internal quotation marks omitted)),
withHN7 UTAH R. CIV. P. 56(c) (providing that
summary judgment shall be granted if ″there is no
genuine issue as to any material fact and . . . the
moving party is entitled to a judgment as a matter
of law″).


[*P24] Here, the Shareholders [***16] sought
dismissal of their claims by (1) accepting as true
the factual allegations contained in the City’s
complaint and (2) challenging the legal sufficiency
of those alleged facts. Thus, the district court
faced only the following legal question: assuming
the facts alleged by the City are true, has the City
stated a viable claim against the Shareholders?
The Shareholders were entitled to rely solely on
the allegations in the City’s complaint and if those
allegations did not support a claim against the
Shareholders, the court should have dismissed
them.


B. As Big Ditch Stockholders, the Shareholders
Are Immune From the City’s Claims


[*P25] The Shareholders argued in the district
court that they are immune from the City’s claims
because the claims were brought against them in
their capacity as shareholders. The district court
rejected this ″corporate shield″ argument. It
reasoned that the Shareholders ″cannot take the
inconsistent position″ that they have individual
standing to bring counterclaims against the City
but that the City cannot bring claims against them.
″Clearly, if the Shareholders have . . . standing to
assert these claims independent of Big Ditch, they
can also be sued in their [***17] individual
capacities.″ The district court apparently treated
the filing of the Shareholders’ counterclaims as
the equivalent of a judicial determination that the
Shareholders had standing to bring those
counterclaims. In essence, it concluded that the
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Shareholders could not rely on the corporate
shield doctrine to seek dismissal of the City’s
claims against them because they had asserted
counterclaims against the City. This ruling was in
error.


[*P26] The fact that the Shareholders alleged
counterclaims against the City does not legitimize
the City’s otherwise illegitimate claims against
the Shareholders. The district court did not
determine that the Shareholders actually had
standing to bring counterclaims against the City in
their individual capacity. If it had, perhaps it could
have reasonably concluded that the corporate
shield doctrine did not apply. But the City never
challenged the Shareholders’ standing to file the
counterclaims, and the court simply did not
consider the issue. Thus, the court erred when it
equated the Shareholders’ assertion of
counterclaims with a judicial determination that
the Shareholders actually had standing to bring
those counterclaims. Rather, the district
[***18] court should have considered the merits


of the Shareholders’ argument that they were
immune from suit under the corporate shield
doctrine.


[*P27] HN8 Generally officers and stockholders
of corporations are ″not held to be in privity with
their corporations and are not personally bound by
judgments against those corporations.″ Brigham
Young Univ. v. Tremco Consultants, Inc., 2005 UT
19, ¶ 37, 110 P.3d 678; see also Reedeker v.
Salisbury, 952 P.2d 577, 582, 1998 UT App 132
(Utah Ct. App. 1998) (″The general rule is that a
corporation is an entity separate and distinct from
its officers, shareholders and directors and that
they will not be held personally liable for the
corporation’s debts and obligations.″ (internal
quotation marks omitted)). The doctrine applies to
nonprofit corporations with equal force. See UTAH


CODE ANN. ¶ 16-6a-115 (2009) (″The directors,
officers, employees, and members of a nonprofit
corporation are not personally liable in their
capacity as directors, officers, employees, and
members for the acts, debts, liabilities, or


obligations of a nonprofit corporation.″). [**546]
Thus, when an officer or director acts in his or her
official capacity, he or she is immune from
individual liability. Reedeker, 952 P.2d at 582.
[***19] ″This is true whether the corporation has


many stockholders or only one.″ Colman v.
Colman, 743 P.2d 782, 786 (Utah Ct. App. 1987).


[*P28] There are instances where a party may
properly name shareholders as defendants, such
as when seeking to ″pierce the corporate veil″ or
attempting to establish that a shareholder is the
″alter ego″ of a corporation. See Smith v. Grand
Canyon Expeditions Co., 2003 UT 57, ¶ 36, 84
P.3d 1154 (″The corporate form may be
disregarded when there is such unity of interest
and ownership that the separate personalities of
the corporation and the individual no longer exist
. . . and the observance of the corporate form
would sanction a fraud, promote injustice, or an
inequitable result would follow.″ (alteration in
original) (internal quotation marks omitted)). But
this is not one of those instances.


[*P29] Here, the City is not seeking to pierce Big
Ditch’s corporate veil. Rather, the City has sought
declaratory relief regarding the rights of certain
Big Ditch shareholders. Its first claim sought a
declaration that the Shareholders do not have the
right or authority to file change applications over
the water rights subject to the Agreement, either
directly with the state [***20] engineer or by
request made to Big Ditch in accordance with
Utah Code section 73-3-3.5. The 1905 Agreement
is a contract that Big Ditch, as a corporation,
entered with the City. It is indisputable that the
Shareholders are not themselves parties to the
Agreement. Thus, any rights that Big Ditch
shareholders have as a result of the Agreement are
necessarily derivative of Big Ditch’s rights. It
follows that an adjudication of Big Ditch’s rights
vis-à-vis the Agreement is necessarily binding
upon the Shareholders and that they are not
entitled to sue or be sued in their individual
capacities under the Agreement.
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[*P30] We held in East Jordan Irrigation Co. v.
Morgan that shareholders of water companies
could not independently file change applications.
860 P.2d 310, 316 (Utah 1993). Rather, consent of
the corporation’s board of directors is required.
Id. In broad fashion, this holding was subsequently
implemented by the legislature. HN9 See UTAH


CODE ANN. § 73-3-3.5(2) (Supp. 2010) (″A
shareholder who seeks to change the point of
diversion, place of use, or purpose of use of the
shareholder’s proportionate share of water in the
water company shall submit a request for the
change, in writing, to the [***21] water
company.″). Because shareholders’ rights are
derivative of the corporate entity in which they
hold stock, if that entity cannot file a change
application, neither can it file on behalf of its
shareholders. The City concedes this much, as it
has admitted in its brief that ″[w]here Big Ditch
lacks authority to file change applications, it
follows that its shareholders are even further
removed from such authority.″ Because Big Ditch
is the only entity arguably empowered to file
change applications with respect to the water at
issue, the Shareholders were not properly named
as defendants.


[*P31] The City also sought a declaration against
the Shareholders that ″Big Ditch stock represents
the right only to receive and use on lands
historically irrigated from the Big Ditch System
the irrigation water delivered pursuant to . . . the
1905 [Agreement].″ Like its claim regarding the
Shareholders’ right to file change applications,
this claim fails for the simple reason that this issue
is a matter between Big Ditch, as a corporation,
and its Shareholders, as owners of Big Ditch
stock. See E. Jordan, 860 P.2d at 314 (stating that
a shareholder’s rights in, and relationship with, a
water company, [***22] ″are dependent on and
limited by the scope of [the water company’s]
articles of incorporation, which [the shareholder]
agreed to by virtue of its purchase of shares″).


[*P32] We conclude that the Shareholders were
not properly named as defendants in their
individual capacities. The Shareholders are merely
individuals who own stock in Big Ditch. They
have no privity with, nor duty to, the City. The
Shareholders can look only to Big Ditch, the
entity tasked with shielding and protecting their
interests. Because the City’s claims against the
Shareholders were legally deficient, the district
court should have dismissed them.


[**547] II. THE CITY HOLDS TITLE TO THE
EXCHANGE WATER


[*P33] The district court ruled that the 1905
Agreement conveyed to the City Big Ditch’s title
to its Big Cottonwood Creek water right. The
district court also determined that, rather than a
straight exchange of titles, Big Ditch received
only a contractual right to receive irrigation water
from the City. Big Ditch contends that the
Agreement involved a quid pro quo exchange of
titles and that Big Ditch holds legal title to the
water that the City is required to deliver to Big
Ditch’s system.8 We uphold the district court’s
construction [***23] of the Agreement.


[*P34] Both parties asserted in the district court
that the 1905 Agreement is integrated and
unambiguous and should be construed as a matter
of law. The district court agreed, and neither party
has appealed this finding. We therefore interpret
the Agreement as a matter of law.


[*P35] The Agreement states that Big Ditch
″grants, bargains and sells″ to the City ″all of the
right of . . . its portion of the water flowing in Big
Cottonwood Creek.″ In return, the City agreed to
″perpetually and continuously deliver to [Big
Ditch] from the first day of April until the first day
of October″ a flow of water ″suitable for the
purposes of irrigation″ in an amount tied to the
measured flow of the creek. The Agreement
further provides that the City may deliver the


8 Big Ditch also argues that disputes of material fact preclude summary judgment in favor of the City. We disagree. We construe the
Agreement as a matter of law and find that any factual disputes are immaterial.
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water to Big Ditch from any source that the City
sees fit.


[*P36] We conclude that the City holds title to
the water on both sides of the exchange. While
Big Ditch’s promise to the City contains language
of conveyance, the City’s [***24] commitment to
deliver water to Big Ditch is devoid of conveyance
language. Rather, the City retained the right to
designate the sources of the water it delivers to
Big Ditch, which is a fundamental attribute of
ownership. Additionally, Big Ditch is not obligated
to maintain its water rights; that responsibility
rests with the City. We therefore conclude that the
City holds title to all of the contract water.


[*P37] The district court correctly concluded that
the 1905 Agreement was not a mere exchange of
title. Rather, the Agreement effectuated an
exchange of title to Big Ditch’s water right for a
contractual commitment by the City to deliver
water to Big Ditch. Therefore, the 1905 Agreement
vested in the City title to all the water rights at
issue.9


III. THE 1905 AGREEMENT HAS NOT BEEN
MODIFIED AND BIG DITCH IS NOT
ESTOPPED FROM ENFORCING ITS FULL
RIGHTS UNDER THE AGREEMENT


[*P38] Early in the litigation, the City sought a
declaration that Big Ditch could use its contractual
[***25] water only for irrigation purposes on the


lands owned by its shareholders. The district court
rejected this suggestion. While the Agreement
provides that the City is obligated to deliver water
″suitable for the purposes of irrigation,″ the district
court concluded that this language does not act as
a limitation on the nature or place of use of the
water. It therefore held that the ″City is required to


deliver the amounts of water stated in paragraph 2
of the 1905 Agreement to Big Ditch.″10


[*P39] Subsequently, the City sought a declaration
that Big Ditch could not demand the full amount
of water to which it was entitled under the
Agreement because it had failed to take the full
amount in prior years. The district court agreed. It
determined that the scope of the City’s contractual
obligations under the 1905 Agreement must be
judged by the parties’ subsequent conduct and
assigned significant weight to the fact that the
amount of water taken by Big Ditch has [**548]


[**549] steadily diminished over the years.
According to the district court, this fact, together
with the City’s reliance on Big Ditch’s diminishing
use in its planning and [***26] expenditures,
mandated the legal conclusion that the parties had
modified the Agreement. In the alternative, the
district court held that Big Ditch was equitably
estopped from demanding the full quantity of
water to which it is entitled under the Agreement.
In so ruling, the district court erred. We hold that
Big Ditch, rather than the City, is entitled to
summary judgment on these issues.


A. Equitable Estoppel Does Not Apply Because
Big Ditch’s Prior Diminishing Use of Its Contract
Water Is Not Inconsistent With Its Current Demand
for the Full Amount


[*P40] HN10 The purpose of estoppel is ″to
rescue from loss a party who has, without fault,
been deluded into a course of action by the wrong
or neglect of another.″ Morgan v. Bd. of State
Lands, 549 P.2d 695, 697 (Utah 1976) (emphases
added). Generally, application of equitable
estoppel is reserved for instances of wrongdoing
by the estopped party. See, e.g., Tanner v. Provo
Reservoir Co., 76 Utah 335, 289 P. 151, 154
(Utah 1930). Equitable estoppel is a disfavored
remedy. See, e.g., Bruner v. Yellowstone Cnty.,


9 Because we conclude that the Agreement vested title to the water rights in the City, we need not consider Big Ditch’s argument that
the district court abused its discretion when it denied Big Ditch’s motion to reconsider title.


10 These rulings have not been appealed and therefore are not before us.
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272 Mont. 261, 900 P.2d 901, 905 (Mont. 1995).
It should be applied rarely, see, e.g., Blais v. Allied
Exterminating Co., 198 W. Va. 674, 482 S.E.2d
659, 662 (W. Va. 1996), and only [***27] when
necessary to avoid injustice, see, e.g., Heckler v.
Cmty. Health Servs. of Crawford Cnty., Inc., 467
U.S. 51, 59, 104 S. Ct. 2218, 81 L. Ed. 2d 42
(1984).


[*P41] HN11 To prevail on a claim of equitable
estoppel, a party must establish three elements.
Youngblood v. Auto-Owners Ins. Co., 2007 UT 28,
¶ 14, 158 P.3d 1088. First, there must be ″a
statement, admission, act, or failure to act by one
party inconsistent with a claim later asserted.″ Id.
(internal quotation marks omitted). Second,
estoppel requires ″reasonable action or inaction
by the other party taken or not taken on the basis
of the first party’s statement, admission, act or
failure to act.″ Id. (internal quotation marks
omitted). Third, there must be ″injury to the
second party that would result from allowing the
first party to contradict or repudiate such statement,
admission, act, or failure to act.″ Id. (internal
quotation marks omitted). The district court failed
to evaluate each of these required elements.
Instead, it focused exclusively on the reliance
element. This was error because the City failed to
establish the first element of equitable
estoppel—an inconsistent act.


[*P42] HN12 The first element of equitable
estoppel requires ″a statement, admission, act, or
failure [***28] to act by one party inconsistent
with a claim later asserted.″ Id. (internal quotation
marks omitted). This element is met only when
the party sought to be estopped has intentionally
or through culpable negligence induced the other
party to change its position by relying on the
inconsistent act. See Almon, Inc. v. Utah Liquor
Control Comm’n, 696 P.2d 1210, 1215 (Utah
1985) (stating that estoppel requires inducement
through intentional conduct or culpable
negligence); Morgan, 549 P.2d at 697; Kelly v.
Richards, 95 Utah 560, 83 P.2d 731, 734 (Utah
1938); Colman v. Colman, 743 P.2d 782, 790


(Utah Ct. App. 1987); see also Wall v. Salt Lake
City, 50 Utah 593, 168 P. 766, 772 (Utah 1917)
(noting that estoppel applies only where conduct
is ″of such character as to amount to a fraud″


(internal quotation marks omitted)). But see Glew
v. Ohio Sav. Bank, 2007 UT 56, ¶ 23, 181 P.3d 791
(″[A]bsence of intent will not immunize a party
from a determination that its conduct was
inequitable.″). Thus, to establish equitable
estoppel, the City was required to show that Big
Ditch’s prior conduct is inconsistent with its
current request for the full amount of its
contractual water. And Big Ditch’s conduct in this
regard must have [***29] been intentional or, at a
minimum, must amount to ″culpable negligence.″


[*P43] The City contends that Big Ditch has
historically made a conscious decision to take less
water than that to which it was entitled. The City
argues this course of conduct satisfies the first
element of estoppel because Big Ditch’s historical
conduct is inconsistent with Big Ditch’s demand
for the full quantity of water to which it is entitled
under paragraph 2 of the Agreement.


[*P44] We find no inconsistency in Big Ditch’s
conduct. It is true that Big Ditch has diverted a
decreasing amount of water into its canal over the
years. But even assuming that Big Ditch has
reduced its take deliberately, it does not follow
that such conduct is inconsistent with Big Ditch’s
current demand for the full amount of water to
which it is contractually entitled.


[*P45] The Agreement requires the City to
deliver each year to Big Ditch a quantity of water
proportionate to the total amount of water flowing
in Big Cottonwood Creek. The formula is a fixed
one. And the Agreement does not contemplate
that the City’s delivery obligation will vary with
Big Ditch’s beneficial use of the water. Rather, the
Agreement is in the nature of a requirements
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[***30] contract.11 As a result, Big Ditch may, but
is not required to, take as much water as its
shareholders desire, up to the maximum allowed
under the Agreement. This makes sense given the
nature and use of irrigation water. Both the level
of stream flow and the demand for irrigation
water will vary from year to year. Thus, Big
Ditch’s decision to take less water in any given
year or years is not inconsistent with a later
request for the full amount. In short, Big Ditch’s
historic conduct is not inconsistent with its current
position that it remains entitled to the full amount
of water should it so elect.


[*P46] Because the City cannot establish the first
element of equitable estoppel as a matter of law,
we need not consider the other two elements.
Rather, we conclude that the district court erred in
holding that Big Ditch was equitably estopped
from demanding its full contractual allotment.


B. The Statute of Frauds Requires That Any
Contract Modification [***31] to Be in Writing


[*P47] The district court ruled in the alternative
that the parties had modified the 1905 Agreement
through their course of conduct and that, as such,
Big Ditch was no longer entitled to its full
contractual allotment of water. In so holding, the
district court necessarily concluded that Big Ditch
was estopped from asserting the statute of frauds
as a defense to the purported modification. This
was error.


[*P48] HN14 Where the statute of frauds
requires a contract to be in writing, any
modification of the contract must also be in
writing. Allen v. Kingdon, 723 P.2d 394, 396
(Utah 1986); Bamberger Co. v. Certified Prods.,
88 Utah 194, 48 P.2d 489, 491 (Utah 1935), aff’d
on rehearing, 88 Utah 213, 53 P.2d 1153 (Utah
1936). Utah courts have recognized a narrow
exception to this general rule. It applies only
″where a party has changed position by performing


an oral modification so that it would be inequitable
to permit the other party to found a claim or
defense on the original agreement as unmodified.″
Allen, 723 P.2d at 396. In such circumstances, a
party is estopped from asserting the statute of
frauds as a defense. See id.


[*P49] Here, the parties agree that the 1905
Agreement is subject to the statute of frauds.
Thus, [***32] absent an applicable exception to
the statute of frauds, any modification to the
agreement must be in writing. The City argues
that Big Ditch should be estopped from relying on
the statute of frauds because the parties modified
the Agreement and the City relied on the
modification. We disagree.


[*P50] The City has not alleged that the
Agreement was orally modified. Rather, the City
alleges the Agreement was modified through Big
Ditch’s course of conduct. Specifically, the City
argues that Big Ditch modified the 1905
Agreement by consistently decreasing its take of
water and by using the water that it did take solely
for irrigation. But we have never recognized a
modification by way of unilateral course of
conduct; all of the cases speak in terms of an ″oral
modification.″ More importantly, Big Ditch’s
course of conduct is not inconsistent with the
1905 Agreement. As we have already determined,
the Agreement expressly allows Big Ditch to take
as much water as it may desire in any given year
up to the amount to which it is [**550]
contractually entitled. And the district court ruled
that Big Ditch’s use of the water was not limited
to irrigation. Because the Agreement contemplates
Big Ditch’s course [***33] of conduct, it is not
inequitable for Big Ditch to raise the statute of
frauds to defend against the City’s modification
claim. Because there is no applicable exception to
the statute of frauds, the purported modification is
unenforceable.


11 Black’s Law Dictionary HN13 defines ″requirements contract″ as follows: ″A contract in which a buyer promises to buy and a seller
to supply all the goods or services that a buyer needs during a specified period.″ BLACK’S LAW DICTIONARY 348 (8th ed. 2004).
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[*P51] The City’s equitable estoppel and
modification claims fail as a matter of law. Thus,
Big Ditch is entitled to summary judgment on
these issues and the Agreement as originally
drafted remains in force. The district court held
that, as originally drafted, the ″integrated and
unambiguous″ Agreement ″require[s] the City to
deliver the amounts of water yielded by the
formula stated in paragraph 2 of the Agreement,″
and the Agreement does not limit ″the nature or
place of use of the water delivered to Big Ditch.″
The City has not appealed this construction of the
original Agreement. Thus, we hold that Big Ditch
may take the full amount of ″irrigation-quality″


water to which it is entitled under paragraph 2 of
the Agreement and that its use of that water is not
limited to irrigation.


IV. BECAUSE BIG DITCH IS ″ENTITLED TO
THE USE OF WATER,″ IT IS ENTITLED TO
FILE CHANGE APPLICATIONS


[*P52] Section 73-3-3 of the Utah Code provides
thatHN15 ″[a]ny person entitled to the [***34] use
of water may make permanent or temporary
changes in the: (I) point of diversion; (ii) place of
use; or (iii) purpose of use for which the water
was originally appropriated.″ UTAH CODE ANN. §
73-3-3(2)(a) (Supp. 2010).12 The district court
concluded that Big Ditch was not entitled to file
change applications under this section. It reasoned
that Big Ditch was not ″entitled to the use of
water″ because it was neither an ″appropriator″
nor ″owner″ of a water right. In so holding, the
court relied on two cases from this court, East
Jordan Irrigation Co. v. Morgan, 860 P.2d 310
(Utah 1993) and Prisbrey v. Bloomington Water
Co., 2003 UT 56, 82 P.3d 1119. It did not,
however, consider more recent precedent. We
conclude the district court erred.


[*P53] In East Jordan, we faced the question of
whether a shareholder in a mutual water


corporation had a legal right to file a change
application in its own name without the consent of
the corporation. 860 P.2d at 310-11. We held that
it did not. Id. at 316. First, we reasoned that the
shareholder [***35] was not an appropriator of
the water right. Id. at 313. Second, after applying
principles of corporate law, we concluded that
only the corporation may initiate a change
application because it ″alone is empowered with
the right to manage and control the affairs of the
company.″ Id. at 314.


[*P54] In Prisbrey, we considered whether a
lessor of water rights was ″entitled to the use of″
the leased water such that it could file a change
application at the lessee’s request. 2003 UT 56, ¶¶
22-23, 82 P.3d 1119. We concluded that it was. Id.
¶ 23. We noted that we had previously held that
the phrase ″person entitled to the use of water″
″refers strictly to a party who ’alone owns the
right as an appropriator to the use of public
waters.’″ Id. (quoting E. Jordan, 860 P.2d at 313).
Because ″only [the lessor had] made application
to the state engineer for use of the water rights in
question,″ it properly filed the change application.
Id. ¶¶ 23, 25. Our conclusion was bolstered by the
fact that allowing a lessee to file a change
application would derogate the rights of the lessor
because the lessee’s interest is only a terminable
possessory one. Id. ¶ 24.


[*P55] Although East Jordan and Prisbrey can be
read to have equated [***36] the phrase ″person
entitled to the use of water″ with ″appropriator″ or
″owner″ status, we retreated from this narrow
reading in Strawberry Water Users Ass’n v. Bureau
of Reclamation, 2006 UT 19, 133 P.3d 410. In
Strawberry, the United States initially
appropriated water, then accepted applications
from homesteaders to use the water. Id. ¶¶ 15-16,
18. A homesteader whose application was [**551]
approved was contractually ″entitled″ to a certain
quantity of water ″in perpetuity.″ Id. ¶¶ 16, 18.


12 Because there have been no substantive changes to the relevant statutes that would affect this opinion, we cite to the current versions,
unless otherwise indicated.
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Later, an association of water users who had
succeeded to the homesteaders’ rights filed change
applications. Id. ¶ 21. The United States protested,
claiming ownership of the water rights. Id. ¶¶ 21,
30. The association countered, claiming equitable
title. Id. ¶ 27.


[*P56] We recognized thatHN16 ″[i]n navigating
a course through Utah water law, it is easy to be
misled by the word ’ownership,’″ id. ¶ 34, because
one can never own water. Rather, one can only
own the right to use water. HN17 See id. (″’All
waters in this state, whether above or under the
ground, are hereby declared to be the property of
the public, subject to all existing rights to the use
thereof.’″ (quoting UTAH CODE ANN. § 73-1-1
(2004))). We therefore [***37] concluded that
HN18 ″it is not sufficient to ask only who has title
to water or in whose name a certificate of
appropriation has been issued.″ Id. ¶ 35. And we
repudiated any suggestion in Prisbrey that one
must be either an ″owner″ or ″appropriator″ of
water in order to be one ″entitled to the use of
water″ for the purposes of a section 73-3-3
inquiry. See id. ¶¶ 39-40. We similarly
distinguished East Jordan, noting that it ″illustrates
the importance of asking not only the ’title’ or
’ownership’ question, but also the second question,
which probes roots, purposes, and entitlements.″
Id. ¶ 36.


[*P57] After analyzing all of our cases on the
issue—East Jordan, Prisbrey, and
Strawberry—we conclude that HN19 owner or
appropriator status is not determinative of whether
one may file a change application. Rather, one’s
right to use water is significant. While there are
times when one’s right to use is subsumed to other
competing interests, as in East Jordan and
Prisbrey, it remains the case that one with an
entitlement to use water may file a change
application. This framework is consistent with the
statutorily prescribed practice of the State


Engineer, which focuses on ″entitle[ment]
[***38] to the use of water,″ thereby largely


avoiding the ″ownership″ question. See UTAH CODE


ANN § 73-3-3. This practice acknowledges that
″ownership of water is far more complex than
ownership of other forms of property, and the
mere existence of legal title does not determine all
the rights of ownership. Indeed, even the term
’ownership’ is an oversimplication.″ E. Jordan,
860 P.2d at 317 (Durham, J., dissenting).


[*P58] We conclude that Big Ditch is entitled to
file change applications regarding the water to
which it is contractually entitled under the 1905
Agreement. Under the 1905 Agreement, the City
is obligated to provide to Big Ditch a measured
flow of water in perpetuity. And, unlike in East
Jordan and Prisbrey, Big Ditch’s right to use is
not subsumed to other competing interests. As a
result, Big Ditch is entitled to file change
applications with the State Engineer.13


V. THE DISTRICT COURT PROPERLY
DISMISSED DEFENDANTS’ ANTITRUST
COUNTERCLAIMS BECAUSE THE CITY’S
ALLEGED ANTICOMPETITIVE ACTIVITIES
ARE EXEMPT FROM THE UTAH ANTITRUST
[***39] ACT


[*P59] Big Ditch and the Shareholders contend
that the district court erred in dismissing their
antitrust counterclaims. They each raise several
issues, but we need address only one: whether the
district court erred in concluding that the City’s
alleged anticompetitive activities are exempt from
the Utah Antitrust Act.


[*P60] HN20 The Utah Antitrust Act defines
anticompetitive activities as follows:


(1) Every contract, combination in the form of
trust or otherwise, or conspiracy in restraint of
trade or commerce is declared to be illegal.


13 We hold only that Big Ditch may file change applications with the State Engineer. We express no opinion as to whether the
applications should be approved.
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(2) It shall be unlawful for any person to
monopolize, or attempt to monopolize, or
combine or conspire with any other person or
persons to monopolize, any part of trade or
commerce.


UTAH CODE ANN. § 76-10-914 (2008).


[*P61] HN21 Section 76-10-915 exempts from
this definition ″the activities of a municipality to
[**552] the extent authorized or directed by state


law.″ Id. § 76-10-915(1)(f).14 HN22 When
construing the provisions of the Utah Antitrust
Act, we look to ″interpretations given by the
federal courts to comparable federal antitrust
statutes and by other state courts to comparable
state antitrust statutes.″ Id. § 76-10-926.


[*P62] We construed the municipal status
exemption of section 76-10-915 in Summit Water
Distribution Company v. Summit County, 2005
UT 73, 123 P.3d 437. After surveying relevant
federal precedent, we identified ″the range of state
authorization that suffices to immunize
anticompetitive municipal actions from antitrust
laws.″ Id. At one end of the spectrum, we noted
that HN23 a ″municipality need not show ’a
specific, detailed legislative authorization’ to
engage in the particular anticompetitive conduct
at issue″ in order for the exemption to apply. Id. ¶
39 (quoting City of Lafayette, La. v. La. Power &
Light Co., 435 U.S. 389, 415, 98 S. Ct. 1123, 55 L.
Ed. 2d 364 (1978)). On the other end of the
spectrum, we noted that the exemption will not
apply where ″[a] state . . . allows its municipalities
to do as they please,″ because in such
circumstances the state ″can hardly be said to
have contemplated the specific anticompetitive
actions for which municipal liability is sought.″
Id. [***41] (internal quotation marks omitted).
Out of this ″range″ of conduct, we concluded that
the exemption applies when the alleged


anticompetitive conduct is a ″’foreseeable result’″
of the authority granted the municipality under
state law. Id. ¶ 40.


[*P63] Here, it is undisputed that the City is a
municipality. Thus, the question is whether the
City’s alleged monopoly over the Big Cottonwood
Creek water market and other related
anticompetitive activities are the ″foreseeable
result″ of the authority granted the City under
state law. HN24 The legislature has expressly
granted Utah municipalities authority to acquire,
purchase or condemn ″any water, waterworks
system, water supply or property connected
therewith.″ UTAH CODE ANN. § 10-7-4(1) (Supp.
2010). In addition, municipalities may purchase
corporate stock of irrigation companies and are
authorized to ″take the necessary steps to bring
the land owned or controlled by″ an irrigation
company ″within any conservation or conservancy
district formed″ by the municipality. Id. § 73-1-19
(1989). A municipality may not sell water rights,
UTAH CONST. art. XI, § 6, but it may market surplus
water to persons or entities located outside of its
boundaries. UTAH CODE ANN. § 10-8-14(1)(d)
[***42] (2007); see also Cnty. Water Sys., Inc. v.


Salt Lake City, 3 Utah 2d 46, 278 P.2d 285,
290-91 (Utah 1954).


[*P64] HN25 This statutory framework evinces
a state policy of displacing competition with
regulation in the area of municipal control over
water and water rights. The legislature has
contemplated municipalities having broad
authority to invest in and manage their water
systems so as to ensure their ability to furnish
current and future residents with sufficient water.
And the legislature has not limited how much
water a municipality may acquire, nor has it
placed any geographical limitations upon the area
in which the municipality may operate its water
system. Against this backdrop, we have little


14 The legislature has since amended this provision. The amended [***40] provision exempts from the antitrust act ″the activities of


a political subdivision to the extent authorized or directed by state law, consistent with the state action doctrine of federal antitrust law.″


UTAH CODE ANN § 76-10-915(1)(f) (Supp. 2010).
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trouble concluding that the City’s alleged
monopoly over the Big Cottonwood Creek water
market and other alleged related anticompetitive
activities are a foreseeable result of the authority
granted the City by the state. We therefore
conclude that the district court properly dismissed
the antitrust counterclaims.


[*P65] The district court properly applied the
municipal status statutory defense to dismiss the
antitrust counterclaims. This holding moots Big
Ditch and the Shareholders’ remaining arguments
regarding the [***43] dismissal of the antitrust
claims.15 We therefore need not, and do not, reach
these arguments.


[**553] CONCLUSION


[*P66] The Shareholders were entitled to
dismissal of [***44] the City’s claims against
them under the corporate shield doctrine because
the claims were brought against the Shareholders


in their capacity as Big Ditch stockholders. The
City holds title to the water on both sides of the
exchange because the 1905 Agreement vests only
the City with fundamental attributes of water
rights ownership. Because the Agreement requires
the City to perpetually deliver to Big Ditch a
quantity of water, Big Ditch qualifies as a ″person
entitled to the use of water.″ As a result, Big Ditch
may seek to change attributes of its entitlement by
filing change applications with the State Engineer.
Neither equitable estoppel nor modification bars
Big Ditch from demanding its full contractual
allotment of water. Finally, the municipal status
statutory defense exempts the City’s participation
in the Big Cottonwood Creek water market from
the Utah Antitrust Act.


[*P67] Chief Justice Durham, Associate Chief
Justice Durrant, Justice Nehring, and Justice Lee
concur in Justice Parrish’s opinion.


15 The Shareholders argue that before the court issued its ruling on the City’s motion to dismiss, they had voluntarily dismissed their
antitrust counterclaim by removing it from the amended counterclaim and that the district court could not dismiss a claim that was no
longer being asserted. In the alternative, the Shareholders argue that the original counterclaim was sufficiently meritorious to survive
dismissal. Like the Shareholders, Big Ditch argues that the district court improperly considered the original counterclaim rather than the
amended counterclaim. In addition, Big Ditch argues that its amended counterclaim stated a claim on which relief could be granted.
Finally, Big Ditch argues that the district court abused its discretion when it denied Big Ditch’s motion to file a second amended antitrust
counterclaim some four months after the antitrust claim was dismissed. We need not reach these arguments because we hold that the
City’s actions vis-à-vis the Big Cottonwood Creek water market are exempt from the Utah Antitrust Act.
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self-defining. To prove market value in a different
city, the cities must be sufficiently close
geographically and similar in population to be
considered the same place for purposes of valuing
the property.


Evidence > ... > Testimony > Expert Witnesses >
General Overview


Evidence > Admissibility > Expert Witnesses


Evidence > ... > Testimony > Expert Witnesses >
Criminal Proceedings


HN6 A jury is free to disregard expert testimony
in whole or in part and it may also discount the
value of property estimated by an expert.


Counsel: [**1] Nancy Bergeson, Salt Lake City;
Curt Nesset, Salt Lake City, for Plaintiff.
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David L. Wilkinson, Salt Lake City; Earl F.
Dorius, Salt Lake City, for Defendant.


Judges: Stewart, Justice, wrote the opinion. We
concur: Gordon R. Hall, Chief Justice, Richard C.
Howe, Justice, Christine M. Durham, Justice,
Michael D. Zimmerman, Justice.


Opinion by: STEWART


Opinion


[*658] The defendant was convicted on two
counts of vehicle burglary and two counts of theft,
one a third degree felony for theft of a camera,
and one a class B misdemeanor for theft of a
purse. We affirm the convictions, except for the
third degree felony theft conviction, which must
be reduced to a misdemeanor.


On February 5, 1983, at approximately 9:30 p.m.,
Officer Roger Winkler of the Salt Lake City
police department was informed by radio of a
vehicle burglary at Third East and Third South in
downtown Salt Lake City. The burglary suspect
was described as a black male with a blue
backpack. At approximately 10:00 p.m., Officer
Winkler observed the defendant, Tommy Lynn
Carter, walking in a downtown alley approximately
one block away from the burglary. Officer Winkler
decided that the defendant matched the broadcast
description.


[**2] Winkler stopped the defendant, asked his
name, and frisked him. Winkler found a
screwdriver and a flashlight in defendant’s front
pocket. Winkler informed the defendant that he
was under arrest for carrying a concealed weapon
and for loitering. The officer then removed the
defendant’s backpack and placed it on the hood of
his police car.


By this time a backup officer, James Alcock, had
arrived. The defendant was placed in the back of
Alcock’s patrol car and belted in. The officers
opened the defendant’s backpack and found a


camera and a purse, which later proved to be
stolen.


Prior to trial, the defendant filed a motion to
suppress all evidence seized in violation of the
Fourth Amendment. At the suppression hearing,
defendant’s counsel argued that the search of the
defendant’s backpack was illegal because (1)
there were no ″articulable facts″ upon which the
police officer could validly frisk the defendant,
[*659] see Terry v. Ohio, 392 U.S. 1, 20 L. Ed. 2d
889, 88 S. Ct. 1868 (1968), and because (2) there
was no probable cause to arrest. On that basis,
defense counsel moved to suppress the contents of
the backpack, and the motion was denied.


At trial, a Mr. McGlothlin [**3] testified for the
State that his car was burglarized and that shortly
afterwards he saw the defendant walk by his car.
The defendant moved for a mistrial because the
prosecutor failed to inform defendant’s counsel
before trial that McGlothlin was an eyewitness.
The court denied the motion.


A third degree felony requires proof of theft of an
item having a value in excess of $250.00. See
U.C.A., 1953, § 76-6-412(b)(i). The camera that
was stolen in Salt Lake City was purchased by
McGlothlin in Price, Utah. The defendant
introduced the testimony of a Salt Lake camera
dealer that the value was only $177.00. The
prosecution introduced testimony of a camera
dealer from Price that the value of the camera was
about $490.00. The jury was instructed to value
the camera at the time and place where the crime
occurred.


On appeal, the defendant argues that the trial court
violated the Fourth Amendment to the United
States Constitution by failing to suppress the
contents of the backpack because (1) the frisk was
unlawful and (2) the warrantless search of the
backpack was unlawful. In addition, the defendant
argues (3) that the trial court erred by failing to
grant his motion for a [**4] mistrial since the
State failed to inform him that an eyewitness was
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able to connect him to the scene of the crime, and
(4) that the evidence is insufficient to support his
conviction.


I.


The defendant contends that the police had no
reason to frisk him and that all evidence produced
from that illegal action should have been
suppressed. The defendant concedes that the
officer’s investigatory stop was valid.


Both the defendant and the State rely on Terry v.
Ohio, 392 U.S. 1, 20 L. Ed. 2d 889, 88 S. Ct. 1868
(1968). In Terry, the Supreme Court established a
narrowly drawn exception to the Fourth
Amendment requirement that police obtain a
warrant for all searches. HN1 Where a police
officer validly stops an individual for investigatory
or other purposes and reasonably believes that the
individual may be armed and dangerous, the
officer may conduct a ″frisk″ or ″pat-down″


search of the individual to discover weapons that
might be used against him. ″The officer need not
be absolutely certain that the individual is armed;
the issue is whether a reasonably prudent man in
the circumstances would be warranted in the
belief that his safety or that of others was in
danger.″ 392 U.S. [**5] at 27. See also Adams v.
Williams, 407 U.S. 143, 32 L. Ed. 2d 612, 92 S. Ct.
1921 (1972); Sibron v. New York, 392 U.S. 40, 20
L. Ed. 2d 917, 88 S. Ct. 1889 (1968); State v. Cole,
Utah, 674 P.2d 119 (1983); State v. Rocha, Utah,
600 P.2d 543 (1979); State v. Lopes, Utah, 552
P.2d 120 (1976).


The reasonableness of a frisk for weapons is
judged by an objective standard. 1 It is not
essential that an officer actually have been in fear.
See United States v. Tharpe, 536 F.2d 1098, 1101
(5th Cir. 1976). Since no one factor is
determinative of reasonableness, a trial judge


must determine the reasonableness of a frisk in
light of all the facts. See State v. Houser, Utah,
669 P.2d 437, 439 (1983). There must, however,
be some reasonable basis for both stopping and
frisking; the officer ″must be able to point to
specific and articulable facts which, taken together
with rational inferences from those facts,
reasonably warrant that intrusion.″ 392 U.S. at 21.
A mere unparticularized suspicion or hunch is not
sufficient. [*660] Id. at 27; State v. Swanigan,
Utah, 699 P.2d 718, 719 (1985).


[**6] A number of courts have held, and we
agree, that HN2 a police officer may lawfully
frisk a burglary suspect. ″It is reasonable for an
officer to believe that a burglar may be armed
with weapons, or tools such as knives and
screwdrivers which could be used as weapons,
and that a pat-down search is necessary for the
officer’s safety.″ People v. Myles, 50 Cal. App. 3d
423, 430, 123 Cal. Rptr. 348, 352 (1975). ″It is not
unlikely that a person engaged in stealing another
person’s property would arm himself against the
possibility that another person will appear
unexpectedly and object strenuously.″ People v.
McGowan, 69 Ill. 2d 73, 370 N.E.2d 537, 540, 12
Ill. Dec. 733 (1977). See also United States v.
Stevens, 509 F.2d 683 (8th Cir. 1975); People v.
Martineau, Colo., 185 Colo. 194, 523 P.2d 126
(1974); State v. Flynn, 92 Wis. 2d 427, 285
N.W.2d 710 (1979); 3 W. LaFave, Search &
Seizure Law § 9.4 at 116 & n.28 (1978).


In this case, Officer Winkler relied on the
following facts to justify the frisk: 1) the defendant
matched the radio dispatch describing the burglary
suspect as a black male with a blue backpack; 2)
Officer Winkler encountered the defendant within
[**7] about one-half hour of the radio dispatch


and less than a block away from the burglary
scene; 3) the defendant had a large bulge in his
front pocket; 4) the previous evening, Officer


1 In assessing the reasonableness of the search, ″it is imperative that the facts be judged against an objective standard: would the facts
available to the officer at the moment of the seizure or the search ’warrant a man of reasonable caution in the belief’ that the action taken
was appropriate?″ Terry v. Ohio, 392 U.S. at 21-22.
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Winkler had arrested a female who told him that
a Tommy Carter had given her stolen credit cards
that he had gotten in the downtown Salt Lake
area. She described Carter as having greasy hair
and crooked front teeth. When Officer Winkler
first stopped the defendant, the officer observed
that the defendant’s hair and front teeth matched
the description, and the defendant identified
himself as Tommy Carter; 5) the officer and the
defendant were in a dark alley. On these facts,
Officer Winkler, when he encountered the
defendant, had some reason to believe that the
defendant had committed a burglary and might be
armed.


II.


The defendant also contends that the warrantless
search of his backpack was unlawful because it
was removed from the defendant’s person and
was in the officer’s immediate control when the
officers searched it. On the authority of United
States v. Chadwick, 433 U.S. 1, 53 L. Ed. 2d 538,
97 S. Ct. 2476 (1977), and Arkansas v. Sanders,
442 U.S. 753, 61 L. Ed. 2d 235, 99 S. Ct. [**8]
2586 (1979), the defendant argues that such a
search is not valid as a search incident to a lawful
arrest. See also State v. Cole, Utah, 674 P.2d 119
(1983); State v. Griffin, Utah, 626 P.2d 478
(1981); State v. White, Utah, 577 P.2d 552 (1978);
but see State v. Houser, Utah, 669 P.2d 437
(1983).


However, HN3 where a defendant fails to assert a
particular ground for suppressing unlawfully
obtained evidence in the trial court, an appellate
court will not consider that ground on appeal.
State v. Lee, Utah, 633 P.2d 48, 53 (1981); United


States v. Hensel, 699 F.2d 18 (1st Cir. 1983);
United States v. Schwartz, 535 F.2d 160 (2d Cir.
1976); United States v. Rollins, 522 F.2d 160 (2d
Cir. 1975); State v. Kremer, 307 Minn. 309, 239
N.W.2d 476 (1976); Writt v. State, Tex. Crim., 541
S.W.2d 424 (1976); 3 W. LaFave, Search &
Seizure Law § 11.2(a) at 496 (1978). ″The failure
to assert a particular ground in a pre-trial
suppression motion operates as a waiver of the
right to challenge the subsequent admission of
evidence on that ground.″ United States v.
Schwartz, 535 F.2d at 163.


In State v. Lee, Utah, 633 P.2d 48 (1981), the
defendant argued [**9] in the suppression hearing
that the initial viewing of stolen goods in a truck
was an unlawful search. On appeal, the defendant
made the additional argument that regardless of
the lawfulness of the search, the seizure was by
itself unlawful. We declined to address the
unlawful seizure argument. We stated: ″Generally,
there is no justification for not presenting all
available grounds in support of a motion to
suppress, and in the absence of special
circumstances, an appellate [*661] court will not
rule on grounds not addressed in the trial court.″
Id. at 53. We pointed out that motions to suppress
should be supported by precise averments, not
conclusory allegations, 2 and concluded:


There is nothing in the record to indicate that
the point now urged upon this Court was
unavailable or unknown to defendant at the
time he filed his motion to suppress, and to
entertain the point now would be to sanction
the practice of withholding positions that
should properly be presented to the trial court
but which may be withheld for the purpose of


2 As stated in State v. Johnson, 16 Ore. App. 560, 519 P.2d 1053 (1974):


At least as much specificity should be required in a pretrial objection to the admissibility of evidence, i.e., a motion to
suppress, as is required in an oral objection made during the course of a trial. In fact, even more specificity could reasonably
be required because the pretrial objection can be researched and written under relatively calm circumstances, as
distinguished from an extemporaneous objection made in the heat of trial.


( Id. 519 P.2d at 1057-58.)
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seeking a reversal on appeal and a new trial or
dismissal.


Id.


[**10] In this case, the defendant could have
presented his argument at the suppression hearing
that the search of his backpack was unlawful, but
did not do so. His only position was that since the
stop and frisk were illegal, the fruits of the frisk
should have been suppressed. Defendant never
did contend that the police required a warrant to
search the backpack irrespective of the lawfulness
of the stop and frisk issue. Failure to raise the
point precludes its consideration here.


III.


The defendant argues that the trial court erred by
failing to grant his motion for a mistrial for failure
to disclose material evidence. Before trial, defense
counsel submitted a request for discovery pursuant
to U.C.A., 1953, § 77-35-16(a). The information
requested included ″a list of witnesses the State
intends to call [and] any recordings or reports
about statements made by the witnesses.″ In
response, the prosecutor allowed defense counsel
to look through his case file.


One of the witnesses called by the prosecution at
trial was Mr. McGlothlin, the burglary victim
whose camera was stolen from his car in the
Trolley Square parking lot. McGlothlin testified
that he had seen the defendant walk [**11] by the
parking lot a few minutes after McGlothlin had
discovered the burglary of his car. McGlothlin
first realized that he had seen the defendant at that
time when he saw the defendant at the preliminary
hearing. McGlothlin reminded the prosecuting
attorney of that fact the morning of the trial. The
prosecuting attorney did not inform defense
counsel of this fact. Defendant argues that the
prosecution’s failure to inform the defense counsel
of this evidence violated § 77-35-16(a) and his
right to due process.


HN4 Section 77-35-16(a) states:


Except as otherwise provided, the prosecutor
shall disclose to the defense upon request the
following material or information of which he
has knowledge:


(1) Relevant written or recorded statements of
the defendant or co-defendants;


(2) The criminal record of the defendant;


(3) Physical evidence seized from the
defendant or co-defendant;


(4) Evidence known to the prosecutor that
tends to negate the guilt of the accused,
mitigate the guilt of the defendant, or mitigate
the degree of the offense for reduced
punishment; and


(5) Any other item of evidence which the
court determines on good cause shown should
be made [**12] available to the defendant in
order for the defendant to adequately prepare
his defense.


On its face, this statute does not require the
prosecutor to disclose all unrequested information
about prosecution witnesses. See State v. Fierst,
Utah, 692 P.2d 751, 752 (1984). Subsection (a)(5)
requires the prosecutor to disclose, on order of the
court, any other information ″for the defendant to
adequately prepare his defense.″ [*662] Here the
prosecutor supplied all the information in his
possession that was initially requested, including
a list of the prosecution’s witnesses and recordings
and reports of their statements to the police.


In addition to the statutory discovery requirements,
due process requires a prosecutor to disclose even
unrequested information which is or may be
exculpatory. State v. Jarrell, Utah, 608 P.2d 218,
224 (1980). The defendant argues for a broader
rule, and relies on language from Jarrell. As we
have several times noted, a criminal proceeding is
more than an adversarial contest between two
competing sides. It is a search for truth upon
which a just judgment may be predicated.
Procedural rules are designed to promote that
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objective, not [**13] frustrate it. When a request
or an order for discovery is made pursuant to §
77-35-16(a), a prosecutor must comply. To meet
basic standards of fairness and to ensure that a
trial is a real quest for truth and not simply a
contest between the parties to win, a defendant’s
request for information which has been voluntarily
complied with, or a court order of discovery must
be deemed to be a continuing request. And even
though there is no court-ordered disclosure, a
prosecutor’s failure to disclose newly discovered
inculpatory information which falls with the ambit
of § 77-35-16(a), after the prosecution has made a
voluntary disclosure of evidence might so mislead
defendant as to cause prejudicial error.


However, this is not such a case. McGlothlin was
not an eyewitness to the vehicle burglary; his
testimony only placed the defendant near the
burglary scene after the burglary was committed
and, in any event, other substantial evidence tied
the defendant to the burglaries. Accordingly, the
trial judge’s denial of the motion for mistrial was
proper.


IV.


The defendant’s final argument is that the evidence
is insufficient to support his conviction of third
degree theft for stealing [**14] McGlothlin’s
camera and accessories. Third degree theft requires
that the amount stolen exceed $250.00. U.C.A.,
1953, § 76-6-412(b)(i).


The defendant introduced the expert testimony of
Mr. Steven Schmidt, a Salt Lake dealer in used
cameras, that the stolen camera equipment was
worth $177.00. The prosecution introduced expert
testimony of a camera dealer from Price, Utah,
that the camera equipment was worth $490.00.


HN5 Where stolen property is not destroyed but is
recovered, it is valued at its fair market value at
the time and place where the alleged crime was
committed. State v. Logan, Utah, 563 P.2d 811,
813 (1977). See also State v. Kimbel, Utah, 620


P.2d 515, 518-19 (1980); State v. Gorlick, Utah,
605 P.2d 761 (1979). Compare U.C.A., 1953, §
76-6-101(4)(a) (value of destroyed property). Of
course, the word ″place″ is not self-defining. To
prove market value in a different city, the cities
must be sufficiently close geographically and
similar in population to be considered the same
place for purposes of valuing the property.


In this case, the only relevant testimony concerning
the value of the camera equipment in Salt Lake
City was from the defendant’s expert. [**15] The
prosecution witness testified that he worked
exclusively in Price, Utah, and was familiar only
with camera values in Price. Price is a rural
community that is much smaller than Salt Lake
City and is over one hundred miles distant.


The value of the used camera equipment was not
a fact within the common knowledge of the jury.
Since the only evidence of the value of the camera
equipment at the place it was stolen was the
testimony of Mr. Schmidt, the only value supported
by the evidence was the figure he gave, $177.00.
Cross examination of Mr. Schmidt disclosed no
factual basis for a higher estimate. The State cites
no case, and we have been unable to find any
ourselves, which allows a jury to disregard expert
testimony as to the fair market value of stolen
property and fix a higher value when there is no
basis in the evidence [*663] properly before the
court to justify that value. Of course, HN6 a jury
is free to disregard expert testimony in whole or in
part, but see State v. Boyd, Utah, 692 P.2d 769
(1984), and it may also discount the value of
property estimated by an expert. In this case,
however, the issue is not the right to disregard an
expert’s testimony, but [**16] whether there was
any admissible evidence to support a finding that
the value of the camera exceeded $250.00. There
was none.


The case is remanded for entry of a judgment of
conviction in compliance with this opinion.
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WE CONCUR: Gordon R. Hall, Chief Justice,
Richard C. Howe, Justice, Christine M. Durham,
Justice, Michael D. Zimmerman, Justice.
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Opinion


[**212] (For Official Publication)
BILLINGS, Associate Presiding Judge:


[*P1] Jamil Corbitt appeals from an order of
restitution stemming from his conviction for
possession of a stolen vehicle, a second degree
felony, in violation of Utah Code Annotated
section 41-1a-1316(2) (1998). We affirm.
BACKGROUND


[*P2] In January 2001, Roman and Francesca
Lopez (the Lopezes) purchased a 1998 Dodge
Dakota (the truck) from an auto dealership in
Murray for $ 15,995.00. Concurrently, the Lopezes
purchased a thirty-six month or 80,000 mile
service contract for $ 1,999.00 and paid $ 1,123.92
for taxes and licensing fees. In total, the Lopezes
paid $ 19,117.92. To finance the purchase, the
Lopezes made a $ 500.00 down payment, traded
in another vehicle for a net [***2] trade-in
allowance of $ 1,475.00, and obtained a bank loan
for the remaining balance of $ 17,142.92. The
loan carried an annual interest rate of 16.6% and
required monthly payments of $ 425.63 for sixty
months.
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[*P3] About two weeks later, in February 2001,
the truck was stolen from the Lopezes’ residence.
On the day of the theft, the Lopezes contacted
police and their insurance company. The police
listed the truck in the stolen vehicle database and
began efforts to locate it. Ultimately, the insurance
company took title to the truck and paid $
12,489.10 to the Lopezes’ lender. However, the
Lopezes testified that they were still obligated to
continue making monthly payments on the unpaid
balance of their loan. Accordingly, the Lopezes
made loan payments of $ 425.63 in both February
and March 2001. By the time of the restitution
hearing, the Lopezes testified they still owed $
4,772.46 to the lender.


[*P4] On April 16, 2001, during a traffic stop, a
Salt Lake County Sheriff’s deputy learned that
Corbitt was driving the Lopezes’ stolen truck. The
State filed charges against Corbitt for illegal
possession of a stolen vehicle. Corbitt admitted he
knew the truck was [***3] stolen and pleaded
guilty as charged.


[*P5] [**213] As part of his sentence, the trial
court ordered Corbitt to pay restitution to the
Lopezes. Corbitt requested a restitution hearing.
After the hearing, Corbitt was ordered to pay a
total of $ 5,623.72 in restitution. At Corbitt’s
request, the trial court indicated on the record that
$ 4,772.46 constituted ″the difference between the
price that was paid [for the truck] and what was
paid to [the Lopezes] by [the] insurance company.″
The remaining $ 851.26 was for ″the two [monthly
loan] payments [the Lopezes] made while the
[truck] was gone.″ The trial court issued written
findings of fact and conclusions of law ordering
Corbitt to pay the $ 5,623.72 in restitution in $
150.00 monthly installment payments until the
balance was repaid. Corbitt appeals.


ISSUE AND STANDARD OF REVIEW


[*P6] Corbitt contends the trial court erred in
ordering him to pay any restitution after the
insurance company paid the Lopezes’ claim. HN1
″Trial courts are vested with ’wide latitude and
discretion in sentencing,’″ State v. Fedorowicz,
2002 UT 67, P63, 52 P.3d 1194 (quoting State v.
Woodland, 945 P.2d 665, 671 (Utah 1997)), [***4]
and we ″’will not disturb a trial court’s restitution
order unless it exceeds that prescribed by law or
otherwise abused its discretion.’″ State v. Mast,
2001 UT App 402, P7, 40 P.3d 1143 (quoting State
v. Breeze, 2001 UT App 200, P5, 29 P.3d 19). ″The
exercise of discretion in sentencing necessarily
reflects the personal judgment of the court and the
appellate court can properly find abuse only if it
can be said that no reasonable [person] would take
the view adopted by the trial court.″ State v.
Gerrard, 584 P.2d 885, 887 (Utah 1978).


ANALYSIS


I. Pecuniary Damages Under the Restitution
Statute


[*P7] First, Corbitt argues the trial court erred in
concluding the Lopezes suffered pecuniary
damages. Corbitt asserts that under Utah Code
Annotated sections 77-38a-101 to -302 (Supp.
2002) 1 (the restitution statute), any losses the
Lopezes sustained are not ″pecuniary damages″ of
the type required for a crime victim to receive
restitution. See id. § 77-38a-102(6). Furthermore,
Corbitt contends that any losses sustained by the
Lopezes were not the result of Corbitt’s admitted
criminal conduct. [***5] See id. We disagree on
both accounts.


[*P8] HN2 The restitution statute provides:


1 In 2002, the Utah Legislature amended and renumbered Utah Code Annotated section 76-3-201 (1999). These changes do not affect
the substance of our analysis. Therefore, for convenience we cite to the current version of the statutes.
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″Pecuniary damages″ means all special damages,
but not general damages,[2 ] which a person could
recover against the defendant in a civil action
arising out of the facts or events constituting the
defendant’s criminal activities and includes the
money equivalent of property taken, destroyed,
broken, or otherwise harmed, and losses including
earnings and medical expenses.


[***6] Id.


[*P9] ″The record in the case before us reflects
that the State presented evidence which would
support a civil conversion action against [Corbitt],″
State v. McBride, 940 P.2d 539, 543 (Utah Ct.
App. 1997), as well as an award of damages from
such an action. We have stated that generally,
″HN3 the measure of damages in a conversion
action is the value of the property at the time of
the conversion, plus interest.″ Jenkins v. Equipment
Ctr., Inc., 869 P.2d 1000, 1004 (Utah Ct. App.
1994). Further, ″the damages in an action for
conversion are measured by the sum of money
necessary to compensate the plaintiff for all actual
losses or injuries sustained as a natural and
proximate result of the defendant’s wrong.″ Id.
(quotations and citations omitted). Finally, ″the
primary objective in rendering an award of
damages for conversion is to award the injured
party full compensation for actual losses.″ Id.
(quotations and citations omitted). Hence, ″rules
relating to the measure of damages are flexible,
[**214] and can be modified in the interest of


fairness.″ Id. (quotations and citations omitted).


[*P10] Corbitt argues that [***7] because the
insurance company paid the Lopezes’ claim, the
Lopezes were ″fully reimbursed″ for all losses
they sustained and thus did not suffer pecuniary
damages. Therefore, Corbitt argues that the trial
court’s order of restitution ″goes beyond the
victims’ pecuniary damages [in] violation of the
restitution statute.″ In support of this argument,


Corbitt relies on State v. Twitchell, 832 P.2d 866
(Utah Ct. App. 1992). We think Corbitt misreads
the Twitchell holding.


[*P11] In Twitchell, the defendant admitted
taking premium payments from his victims on
nonexistent insurance policies. See id. at 867.
However, the defendant argued that the
misappropriated premium payments ″did not
represent . . . actual losses to the victims″ because
″he paid any claims victims made on the
nonexistent policies and victims who had no
claims were no more damaged than if they had
been fully insured.″ Id. at 868. As such, the
defendant argued the misappropriated premium
payments could not be legally classified as
″pecuniary damages″ under the restitution statute.
Id. We rejected this argument as ″untenable″ and
held ″the [restitution] [***8] statute’s definition
of pecuniary damages includes the misappropriated
policy payments . . ., even though the victims
were fortunate enough to suffer no major losses
during the time they were uninsured.″ Id. at 869.
Furthermore, ″[the defendant] admitted in his plea
agreement . . . the very facts and elements
necessary to prove liability in a civil proceeding
for conversion.″ Id. at 870. As such, the losses
created by the defendant’s misappropriations in
Twitchell constituted ″’special damages . . .,
which [the victims] could recover against the
defendant in a civil action arising out of the facts
or events constituting the defendant’s criminal
activities.’″ Id. at 869 (quoting Utah Code Ann. §
76-3-201(4)(b) (1990)). Based on this reasoning,
we held the trial court did not abuse its discretion
or exceed its legal authority by finding the victims’
losses were ″’pecuniary damages’″ under the
restitution statute. Id. (quoting Utah Code Ann. §
76-3-201(4)(b) (1990)).


[*P12] Similarly, in this case Corbitt contends
that because the Lopezes received an insurance


[***9] payment on their claim for the stolen


2 Corbitt does not assert that the Lopezes’ losses are general damages of the type excluded from the restitution statute’s definition of
″pecuniary damages.″ See Utah Code Ann. § 77-38a-102(6) (Supp. 2002).
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truck, the Lopezes sustained no ″actual loss″ and
therefore had no ″pecuniary damages″ as a result
of Corbitt’s criminal activity. Corbitt’s argument
parallels the defendant’s ″untenable″ argument in
Twitchell, id. 832 P.2d at 869, and we are equally
unpersuaded. First, as in Twitchell, Corbitt
admitted in his plea affidavit the elements
necessary to prove a conversion claim. Second,
notwithstanding any subsequent insurance
payment on behalf of the Lopezes, 3 [***11] the
fact remains that by Corbitt’s admitted illegal
possession of the stolen truck, Corbitt inflicted on
the Lopezes ″special damages . . . including the
money equivalent of property taken . . . and
[other] losses,″ ″which [the Lopezes] could recover
against [Corbitt] in a civil action″ for conversion.
Utah Code Ann. § 77-38a-102(6) (Supp. 2002).
Hence, a plain reading of the restitution statute
reveals that the Lopezes did suffer ″pecuniary
damages″ as contemplated by the restitution
statute. See id. Furthermore, by admitting his guilt
on the charge of possessing a stolen vehicle,
Corbitt ″firmly established″ his responsibility
[***10] for the pecuniary damages resulting


from his criminal conduct, State v. Mast, 2001 UT
App 402, P13, 40 P.3d 1143 (quoting State v.
Watson, 1999 UT App 273, P5, 987 P.2d 1289 (per
curiam)), and he cannot now be heard to argue
otherwise on appeal. Accordingly, we hold the
trial court did not abuse its discretion or exceed its
authority in determining the Lopezes sustained


[**215] pecuniary damages caused by Corbitt’s
criminal activity for purposes of the restitution
statute. 4


II. Amount of Restitution


[*P13] Second, Corbitt argues the trial court
erred in determining the monetary sum required
for complete restitution. See Utah Code Ann. §
77-38a-302(2)(a) (Supp. 2002) HN5 (defining
complete [***12] restitution as the ″restitution
necessary to compensate a victim for all losses
caused by the defendant″). 5


[*P14] HN6 The restitution statute provides:
″When a defendant is convicted of criminal
activity that has resulted in pecuniary damages, in
addition to any other sentence it may impose, the
court shall order that the defendant make
restitution to victims of crime . . . .″ Id. §
77-38a-302(1) (emphasis added). To determine
″the monetary sum and other conditions for
complete restitution″ the trial court must consider,
inter alia, ″the cost of the damage or loss″ to the
victim as a result of the offense. Id. §
77-38a-302(5)(b). We also note that the
well-settled remedial purpose of our [***13]
restitution statute is ″to compensate victims for
the harm caused by a defendant and . . . to spare
victims the time, expense, and emotional
difficulties of separate civil litigation to recover
their damages from the defendant.″ Monson v.


3 HN4 By statute, the trial court is obligated to factor the insurance payment into the determination of the amount of court-ordered
restitution that will be required of a defendant. See Utah Code Ann. § 77-38a-302(5)(c) (Supp. 2002) (″In determining the monetary sum
. . . for court-ordered restitution, the court shall consider . . . circumstances which the court determines may make restitution
inappropriate.″). However, evidence of insurance coverage should be included neither in the ″pecuniary damages″ determination, nor in
the ″complete restitution″ determination because in making these determinations trial courts only look to whether or not the victim
suffered damages as a result of the defendant’s criminal conduct and, if so, how much. Id. §§ 77-38a-102(6), -302(2)(a), and -302(5)(c).


4 Corbitt argues the trial court erred in requiring him to pay restitution for the service contract the Lopezes purchased with the truck,
the cost of which was incorporated into the loan the Lopezes obtained to finance the purchase, because loss of the service contract ″is
not a loss attributable to . . . Corbitt’s crime.″ However, Corbitt cites no applicable authority that would indicate the cost of the service
contract was not a pecuniary loss under the restitution statute. See Utah Code Ann. § 77-38a-102(6). Furthermore, the trial court
determined that the remaining loan balance was the measure of the monetary amount required for complete restitution, not the costs of
individual components of the Lopezes’ purchase. For the reasons we articulate below, we refuse to alter the trial court’s restitution order.


5 We note that the trial court properly considered Corbitt’s testimony regarding his financial resources, his ability to pay restitution,
and other factors required by the restitution statute, see id. § 77-38a-302(5), before determining the amount of court-ordered restitution
required of Corbitt.
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Carver, 928 P.2d 1017, 1027 (Utah 1996).
Furthermore, as stated above, the measure of
damages is flexible, allowing trial courts to fashion
an equitable award to the victim. See Jenkins v.
Equipment Ctr., Inc., 869 P.2d 1000, 1004 (Utah
Ct. App. 1994).


[*P15] Corbitt argues the trial court erred in
using the ″purchase price″ of the truck instead of
the insurance company’s valuation to determine
the monetary amount required for complete
restitution of the Lopezes’ pecuniary damages.
Stated another way, Corbitt contends he ″is not
responsible for the difference between the amount
the Lopezes’ paid for the [truck] and its actual
value [as determined by the insurance company].″
The appropriate measure of the loss or damage to
a victim is fact-sensitive and will vary based on
the facts of a particular case. In some cases, a
purchase price may be appropriate to a
determination of loss, in other cases it may
[***14] not be appropriate. We think it unwise to


adopt a black-letter rule that either always requires
or never permits the use of purchase price or
insurance settlement amount as valuation methods
under the restitution statute. Here, the date of
purchase and the date the car was stolen are only
about two weeks apart; hence the use of purchase
price in this case seems highly appropriate.


[*P16] Furthermore, HN7 Utah law supports the
use of purchase price as a property valuation
method under the restitution statute. In State v.
McBride, 940 P.2d 539 (Utah Ct. App. 1997), we
faced a factual scenario somewhat similar to the
one we face in this appeal. 6 Like the Lopezes in
this case, the car-buyer in McBride financed the
purchase of a vehicle by making a down payment
and then signing a note for the balance of the
purchase [**216] price. See id. at 540. The


victimized seller (the victim) retained the car’s
title to secure the note. See id. Thereafter, the
vehicle was stolen. See id. Some weeks later,
police stopped the defendant as he was driving the
stolen vehicle and impounded the vehicle. See id.
However, due to a transcribing error, neither


[***15] the car-buyer nor the victim were
notified by police that the vehicle had been
recovered. See id. at 541. Unable to locate an
owner, the impound lot finally sold the car. See id.
Meanwhile, the car-buyer defaulted on the loan
and the victim was unable to recover the vehicle.
See id. The defendant was charged with receiving
or transferring a stolen vehicle and later pleaded
guilty to unlawful control over a vehicle. See id.
After a restitution hearing, the trial court ordered
the defendant to pay the remaining balance of the
loan as restitution, see id., just as did the trial
court in this case. On appeal, we noted the
defendant in McBride was liable to the victim in a
civil action for conversion for pecuniary damages
equaling the remaining loan amount on the vehicle.
See id. at 543 (citing Allred v. Hinkley, 8 Utah 2d
73, 328 P.2d 726, 728 (1958)). We held that were
it not for the defendant’s criminal act, the victim’s
″loss would not have occurred.″ Id. at 544. Here,
the truck was stolen only two weeks after it was
purchased. The trial court was persuaded that the
purchase price of the truck was a more accurate
[***16] reflection of the fair market value than


the insurance company’s valuation given the short
period of time between the purchase and the theft.
Based on the deference we must accord the trial
court, we hold the trial court did not abuse its


6 The case differs from ours in that the defendant in McBride was challenging an order of restitution on the basis that intervening police
negligence cut off any liability the defendant may have otherwise had to the victim. See State v. McBride, 940 P.2d 539, 542-45 (Utah
Ct. App. 1997). Also, the victim in McBride was the seller who also financed the car-buyer’s purchase. See id. at 540. However, because
of the car-buyer’s default, the seller was left with an unpaid loan and was thereby victimized in the same way the Lopezes were
victimized in this case. See id. at 541.
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discretion in granting the restitution ordered in
this case. 7


[***17] CONCLUSION


[*P17] The trial court did not abuse its discretion
or exceed its legal authority in determining the
Lopezes suffered pecuniary damages resulting
from Corbitt’s admitted criminal conduct. Further,
the trial court did not abuse its discretion or
exceed its legal authority in ordering the amount
of restitution in this case. Accordingly, we affirm
the order of restitution.


Judith M. Billings,


Associate Presiding Judge


Pamela T. Greenwood, Judge


Concur by: Gregory K. Orme


Concur


ORME, Judge (concurring):


[*P19] I concur fully in the court’s opinion. I
write separately only to highlight the incorrect use
of legal terminology in the statute. I do so in the
hope the controlling language of the statute will
be corrected. That failing, I hope to make a record
of the incorrect usage so that the peculiar meaning
of the terms ″special damages″ and ″general
damages″ as used in the restitution statute will not
muddy the meaning of those terms in other
contexts.


[*P20] Our restitution statute says that the
″pecuniary damages″ that can be awarded are ″all
special damages, but not general damages.″ Utah


Code Ann. § 77-38a-102(6) [***18] (Supp. 2002).
The difference between general damages and
special damages is succinctly explained by
Professor Dan B. Dobbs in these terms:


Special damages include items of loss that are
more or less peculiar to the particular plaintiff and
would not be expected to occur regularly to other
plaintiffs in similar circumstances. General
damages, on the other hand, are damages that
courts believe ″generally″ flow from the kind of
substantive wrong done by the defendant.


. . . .


. . . . The distinction between general damages on
the one hand and special damages on the other
hand is quite important [**217] for practical
reasons. Courts are quite willing to award general
damages but quite reluctant to award special
damages.


Dan B. Dobbs, Handbook on the Law of Remedies
§ 3.2, at 138-39 (West 1973). Dobbs goes on to
explain that two particular limitations combine to
restrict or preclude the availability of special
damages. ″The first is that special damages must
be proved to a reasonable certainty. . . . The
second . . . is that no special damages are
recoverable if they are deemed remote.″ Id. § 3.2,
at 139. In tort cases, remoteness is addressed as an
aspect of proximate cause. See [***19] id. If
special damages are disallowed in a tort case, the
court will say that the defendant’s tort was not a
proximate cause of the plaintiff’s damages. In a
contract case a very similar idea will be expressed
by saying that the damages claimed by the plaintiff
as a result of the defendant’s breach were not
within the contemplation of the parties when the


7 The State contends the trial court ″forgot to take into account the trade-in allowance and down payment″ and thereby ″incorrectly
calculated″ the amount of restitution Corbitt should pay. The State urges us to either modify the order of restitution to remedy this
″clerical mistake,″ or remand with instructions that the trial court ″recalculate the restitution amount.″ We decline. The record indicates
the trial court had before it evidence of the trade-in allowance and down payment, as well as evidence of the remaining balance on the
Lopezes’ loan. In light of the trial court’s wide discretion in sentencing, the absence of any evidence showing the trial court miscalculated
the amount of restitution, and the trial court’s clear intentions as evidenced by the written findings of facts and conclusions of law, we
leave undisturbed the amount of restitution provided in the restitution order.
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contract was made, and therefore are not
recoverable.


Id.


[*P21] This concept is, quite literally, ″hornbook
law,″ and Utah unquestionably adheres to these
settled precepts--at least outside the context of
criminal restitution. See Castillo v. Atlanta Cas.
Co., 939 P.2d 1204, 1209 (Utah Ct. App.) (stating
that plaintiffs in contract actions can recover
″general damages, which flow naturally from the
breach, and consequential damages, 1 which,
while not an invariable result of breach, were
reasonably foreseeable by the parties at the time
the contract was entered into″), cert. denied, 945
P.2d 1118 (Utah 1997); Cohn v. J.C. Penney Co.,
537 P.2d 306, 307 (Utah 1975) (″General damages
are those which naturally and necessarily result
from the harm done. They are [***20] damages
which everybody knows are likely to result from
the harm described and so are said to be implied
in law. Special damages are those which occur as
a natural consequence of the harm done but are
not so certain to flow therefrom as to be implied
in law. One claiming them must plead them so as
to let his adversary know what will be involved.″).
2


[*P22]


[***21] Lawyers will recall the application of
these principles in cases considered at length in
the first year of law school. Thus, Mr. Baxendale


was not liable to Mr. Hadley for the profits Hadley
lost when his mill was shut down longer than
necessary because Baxendale was remiss in
delivering a part. See Hadley v. Baxendale, 156
Eng. Rep. 145, 151 (Exch. 1854). It was held that
such loss would neither have flowed naturally
from the breach of this contract in the great
multitude of such cases occurring under ordinary
circumstances, nor were the special circumstances,
which, perhaps, would have made it a reasonable
and natural consequence of such breach of
contract, communicated to or known by the
defendants.


Id. Similarly, a tortfeasor may be liable to the
owner of a house if a fire he starts while
negligently working therein or nearby destroys
the house, but he may not be liable to the owner
of a distant house to which the fire spreads. See
generally Ryan v. New York Cen. R.R. Co., 35 N.Y.
210, 216-17 (1866). But see Milwaukee & Saint
Paul Ry. Co. v. [**218] , 94 U.S. 469, 474-75, 24
L. Ed. 256 (1876).


[*P23] [***22] What is the practical distinction
between special and general damages? Dobbs
gives this example: If through negligence,
plaintiff’s land is flooded, the measure of general
damages will typically be the amount by which
the value of the land was diminished. See Dobbs,
Handbook on the Law of Remedies § 3.2, at 139.
Plaintiff might also have a claim for special
damages. ″For example, the flooding might have
led to mosquitoes that caused the plaintiff to


1
″Special damages″ and ″consequential damages″ are synonymous. See Marquette Cement Mfg. Co. v. Louisville & Nashville R.R. Co.,


281 F. Supp. 944, 948, 950 (E.D. Tenn. 1967), aff’d, 406 F.2d 731 (6th Cir. 1969).


2 The Court in Cohn offered this tort example:


Plaintiff sues defendant for blowing up his dam in the river and claims damages in the amount of $ 5,000. His proof shows the cost of
repairs to the dam to be $ 1,000. He offers evidence to the effect that he had a water mill which had to be shut down for two months
during the rebuilding of the dam and that he lost profits in the amount of $ 4,000 as a result thereof. The rebuilding of the dam is an
item of general damages, but the loss of profits due to inoperation of the mill is an item of special damage because it is peculiar to his
case. Another man might have his dam blown up and might not even own a mill, or it might not be operative. Still another man might
have special damages because he could not irrigate his farm as a result of the destruction of the dam which he owned and the lowering
of the water below the bottom of his lateral ditch. Each dam owner would need to set forth his particular special damages because such
special damages do not of necessity follow as a result of the tort.


Cohn v. J. C. Penney Co., 537 P.2d 306, 307 (Utah 1975).
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contract disease. If this could be proven, the
landowner might reasonably assert a claim for
both general damages and special damages.″ Id.


[*P24] In the case of conversion, the tort most
closely paralleling the crime in this case, the
measure of general damages is ″the value of the
chattel at the time and place of conversion,
usually with interest from that time.″ Id. § 5.14, at
403 (footnote omitted). Accord Jenkins v.
Equipment Ctr., Inc., 869 P.2d 1000, 1004 (Utah
Ct. App. 1994) (noting that ″the measure of
damages in a conversion action is the value of the
property at the time of the conversion, plus
interest″). Potential special damages for conversion
include ″damages for loss of use of the [***23]
converted article,″ Dobbs, Handbook on the Law
of Remedies § 5.14, at 408, and ″expenses of
pursuing the converted property.″ Id. § 5.14, at
410. See Lilenquist v. Utah State Nat’l Bank, 99
Utah 163, 100 P.2d 185, 190 (1940) (noting that
″special damages over and above the value of the
converted property may properly be awarded
where the circumstances are such as to warrant
it″). Accordingly, in Henderson v. For-Shor Co.,
757 P.2d 465 (Utah Ct. App. 1988), we noted that


″special damages may be recovered in an action
for conversion for any injury proximately resulting
from the conversion. Damages flowing from the
conversion which are not ordinary, usual, or
commonly to be expected, are recoverable if,
under the circumstances, it can be fairly said that
both parties have these consequences in
contemplation at the time of the wrong complained
of, as the probable result thereof, and if these
unusual consequences are neither uncertain,
unnatural, nor remote as to cause, nor speculative
and conjectural in effect. Thus, compensation for
time lost as a proximate result of the conversion,
or for time and money spent in pursuit of the
property converted, [***24] may be recovered.
The owner may also recover special damages
resulting from the withholding of the property.″


Id. at 469-70 (quoting 18 Am. Jur. 2d Conversion
§ 117 (1985)).


[*P25] What does all this mean in cases like the
instant one? Under a plain reading of the restitution
statute, which is the approach we are obligated to
employ, see State v. Westerman, 945 P.2d 695, 696
(Utah Ct. App. 1997), the result is a bizarre one:
The victims of a criminal conversion of their
automobile may not recover general damages, the
value of their vehicle at the time and place of
conversion, but they are entitled to their special
damages. See Utah Code Ann. § 77-38a-102(6)
(Supp. 2002) (″’Pecuniary damages’ means all
special damages, but not general damages, which
a person could recover against the defendant in a
civil action[.]″). Thus, while they could not recover
the value of their lost vehicle, they could recover
the cost of renting substitute transportation or cab
and bus fare, the expenses of hiring a private
investigator to find the car, and the profits lost if
the car [***25] was used on a newspaper delivery
route or by a traveling salesman. Such an approach
inverts the usual hierarchy of the law whereby the
more certain general damages are readily available
while the less automatic, more speculative special
damages are tougher to recover. See Dobbs,
Handbook on the Law of Remedies § 3.2, at 139
(″Courts are quite willing to award general
damages but quite reluctant to award special
damages.″); Utah R. Civ. P. 9 (The same pleading
rule requiring, in subsection (b), that fraud be
pleaded ″with particularity″ also requires, in
subsection (g), that ″when items of special damage
are claimed, they shall be specifically stated.″).


[*P26] Uncharacteristically, Utah appellate courts
have ignored the plain language of the statute and
done what the Legislature probably really
intended. Thus, we pay lip service to the fact that
the statute equates pecuniary [**219] damages
with special damages and excludes any recovery
for general damages but then go on to affirm
awards of what are clearly general damages. See,
e.g., State v. McBride, 940 P.2d 539, 545 (Utah


2003 UT App 417, *P23; 82 P.3d 211, **218; 2003 Utah App. LEXIS 127, ***22


Page 9 of 10







Ct. App.) (holding ″the trial court correctly ordered
appellant to pay restitution [***26] for the full
value of the vehicle″), cert. denied, 953 P.2d 449
(Utah 1997); State v. Twitchell, 832 P.2d 866, 870
(Utah Ct. App. 1992) (affirming restitution award
on conversion theory ″because the measure of
damages in a conversion case is the full value of
the converted property″). The main opinion in this
case finesses the problem, while affirming a
restitution award that unmistakenly includes
general damages, by observing in footnote 2 that
″Corbitt does not assert the Lopezes’ losses are
general damages of the type excluded from the
restitution statute[].″


[*P27] The mistaken exclusion of all general
damages from the definition of pecuniary damages
as used in the restitution statute is no doubt
attributable to the Legislature’s desire to exclude
pain and suffering, diminished reputation, and
other less tangible elements of damage from the
scope of restitution orders. As explained by Dobbs,


there is one special and entirely different use of
the term ″general damages[,″] that should be
distinguished. In the case of certain dignitary
invasions, such as libels, invasions of privacy,
assaults, alienation of affections, and the like,
[***27] the injury done is often not an economic


one at all but substantial damages are allowed
nevertheless. These are called general damages, to
distinguish them from proof of actual economic
harm and from punitive damages. In the dignitary


cases, then, the term ″general damages″ does not
refer to a measure at all; it merely refers to
damages awarded for the affront to the plaintiff’s
dignity and the emotional harm done. In all other
cases, the term ″general damages″ is a measure or
yardstick, and it can be applied to the facts of the
case to determine the actual amount of money that
should be awarded.


Dobbs, Handbook on the Law of Remedies § 3.2,
at 139 (emphasis in original; footnote omitted).


[*P28] The practical approach employed by Utah
appellate courts has been to limit, albeit sub
silentio, the general damages exclusion in the
restitution statute to what Dobbs characterizes as
″dignitary invasions,″ while at the same time
effectively ignoring the statute’s definition of
pecuniary damages as dovetailing with special
damages, and instead just focusing on
demonstrable pecuniary loss, or what Dobbs refers
to as ″actual economic harm.″ Id. I think this
approach [***28] advances the Legislature’s intent
in the broad sense, but it is very much at odds with
our oft-repeated objective to interpret statutes in
accordance with the plain meaning of the words
used. As such, I find the approach to be somewhat
uncomfortable. 3 Perhaps it will be less so if we
are perfectly candid about what we are doing
pending the Legislature’s opportunity to adjust
the statute.


Gregory K. Orme, Judge


3
″The writer is reminded of Lincoln’s observation that calling a horse’s tail a leg does not make it a leg.″ Boards of Educ. v. Salt Lake


County Comm’n, 749 P.2d 1264, 1271 n.2 (Utah 1988) (Howe, J., concurring & dissenting).
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Opinion


[*4] This is an appeal from a jury conviction of
theft, 1 based upon a claim that the evidence
adduced at trial was insufficient to support the
conviction.
On February 27, 1981, the defendant was stopped
by a highway patrolman for speeding in Sevier
County, Utah. Defendant was driving a Cadillac
automobile with Tennessee license plates. When
asked by the officer, defendant could produce
neither a driver’s license nor a certificate of title,
his only identification being a Las Vegas gaming


card with his name on it. Defendant explained that
he was driving the vehicle to Carmel or Mt.
Carmel for his grandfather, but he was uncertain
as to which was his true destination. The officer
cited defendant for traffic violations and asked
defendant to drive the vehicle to the sheriff’s
office in Richfield. Defendant complied and was
subsequently [**2] arrested.


The Cadillac was impounded and an inventory
search was conducted. Drugs were found in the
automobile. The search also produced a birth
certificate and a certificate of registration, neither
of which matched the name given by the defendant
when he was first stopped. The officer telephoned
one Garland Smith, whose name appeared on the
vehicle registration, and spoke with Smith’s son.
The officer then talked with Mrs. Garland Smith
and apparently made arrangements to meet the
Smiths in Richfield and to deliver possession of
the Cadillac to them. The next day the Smiths
took possession of the automobile as arranged.


Defendant was charged by information with the
offenses of possession with intent to distribute for
value a controlled substance 2 and automobile
theft. 3 At trial, the bulk of the evidence went to
the controlled substance charge. The only evidence
going to the theft charge was testimony of the
arresting officer, essentially as set forth supra.
The officer testified that he delivered possession


1 In violation of U.C.A., 1953, 76-6-404.


2 In violation of U.C.A., 1953, 58-37-8(1)(a)(ii).


3 Supra, note 1.







of the vehicle to Smith when Smith showed him
personal identification which matched that of the
vehicle registration and ″reports of the Las Vegas
Police Department.″ [**3]


At the close of the state’s case, defendant moved
for dismissal of both counts of the information on
the ground that the evidence was insufficient to
submit the case to the jury. This motion was
denied. The jury thereafter returned a verdict of
guilty of theft as charged. Defendant was also
found guilty of simple possession of a controlled
substance, a lesser included offense to the
controlled substance offense with which defendant
was charged. Defendant was sentenced to one to
fifteen years for theft, and six months for
possession of a controlled substance, the sentences
to run concurrently. Defendant appeals only his
theft conviction.


U.C.A., 1953, 76-6-404 provides as follows:


HN1 A person commits theft if he obtains or
exercises unauthorized control over the


property of another with a purpose to deprive
him thereof.


Defendant concedes that he did not own the
Cadillac. He contends, however, that the state
failed to prove [**4] that his possession of the
vehicle was unauthorized. We agree. Although the
elements of an offense may be established by
direct or circumstantial evidence, 4 the evidence
adduced in this case was de minimis and therefore
insufficient to support a conviction of theft. We
deem this to be so notwithstanding the usual
deference given the verdict of the jury. The state
contends that there is no evidence that the owner
consented to defendant’s control of the vehicle.
That is true, but the burden is on the state to show
unauthorized control, not on the defendant to
show authorized control.


The conviction for theft is therefore reversed.


4 State v. Reese, 44 Utah 256, 140 P. 126 (1914).
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that a trial court committed plain error. First, the
Supreme Court considers whether the Court of
Appeals committed an error of law in determining
that the three elements under the first step of the
plain error analysis had been satisfied. Next, the
Supreme Court inquires whether the Court of
Appeals abused its discretion in deciding to
consider the error under the second step in the
plain error analysis. The Supreme Court of Oregon
normally will not second-guess the Court of
Appeals’ express exercise of discretion.
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HN11 Under the Blakely rule, a judge exceeds his
proper authority by inflicting additional
punishment based upon facts that the jury did not
find beyond a reasonable doubt and that defendant
did not admit. However, in responding to the
suggestion that prohibiting judicial factfinding
works to the detriment of defendants, the United
States Supreme Court has stated: Nothing prevents
a defendant from waiving his Apprendi rights.
When a defendant pleads guilty, the State is free
to seek judicial sentence enhancements so long as
the defendant either stipulates to the relevant facts
or consents to judicial factfinding. If appropriate
waivers are procured, States may continue to offer
judicial factfinding as a matter of course to all
defendants who plead guilty. Even a defendant
who stands trial may consent to judicial factfinding
as to sentence enhancements, which may well be
in his interest if relevant evidence would prejudice
him at trial. The Supreme Court does not
understand how the Apprendi rule can possibly
work to the detriment of those who are free, if
they think its costs outweigh its benefits, to render
it inapplicable.


Criminal Law & Procedure > Sentencing >
Imposition of Sentence > Statutory Maximums


HN12 A trial court does not commit legal error by
finding aggravating facts if the defendant chooses
not to exercise his rights under the Blakely rule. It
follows that the mere fact that a judge, rather than
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does not demonstrate that any error occurred.
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permissible.
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Opinion by: CARSON


Opinion


[**781] [*162] CARSON, J.


The issue in this criminal case is whether the
Court of Appeals improperly considered, as plain
error, an unpreserved claim of sentencing error
under the Sixth [***2] Amendment to the United
States Constitution and Apprendi v. New Jersey,
530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435
(2000). Defendant was charged with assault in the
third degree and pleaded guilty to that charge.
During sentencing, which occurred after the United
States Supreme Court had issued its decision in
Apprendi, the trial court found certain aggravating


** Chief Justice at the time of argument.


*** Chief Justice at the time the decision was issued.
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facts and, based upon those facts, imposed an
upward departure sentence. Defendant failed to
object to the upward departure or assert that, HN1
in accordance with Apprendi, he was entitled to
have a jury find the aggravating departure facts
beyond a reasonable doubt. On appeal, defendant,
for the first time, argued that the trial court had
erred in imposing the departure sentence because
a jury had not found the departure facts beyond a
reasonable doubt. See Blakely v. Washington, 542
U.S. 296, 124 S. Ct. 2531, 159 L. Ed. 2d 403
(2004) (clarifying Sixth Amendment principles).
Defendant acknowledged that he had made no
objection at sentencing but asserted that the Court
of Appeals should consider his unpreserved claim
because the trial court had committed plain error
in imposing the [***3] departure sentence. The
Court of Appeals concluded that defendant’s claim
constituted plain error, exercised its discretion to
address the claim, and vacated defendant’s
sentence. State v. Gornick, 196 Ore. App. 397, 102
P.3d 734 (2004). We allowed the state’s petition
for review and now reverse the decision of the
Court of Appeals.


The following facts are undisputed. In 2002,
defendant was indicted for assault in the third
degree, ORS 163.165(1)(f) and (i). After consulting
with his lawyer, defendant executed a written plea
agreement and pleaded guilty to the assault charge.


HN2 Under the Oregon Felony Sentencing
Guidelines (sentencing guidelines), defendant’s
presumptive sentence was 13 to 14 months. At
sentencing, the trial court reviewed the presentence
investigation report and found three [*163]
aggravating facts. Based upon those findings, the
trial court imposed a departure sentence of 26
months. 1


[***4] Defendant did not admit to any of the
facts that the trial court relied upon in imposing
the departure sentence and, as noted, no jury


found those facts beyond a reasonable doubt.
Although he was represented by counsel at
sentencing, defendant did not object to the trial
court’s finding of the aggravating facts; neither
did he request that a jury find the facts beyond a
reasonable doubt.


On appeal, defendant argued that the trial court
had exceeded its authority by imposing a departure
sentence based upon facts that he had not admitted
or that a jury had not found beyond a reasonable
doubt. To support that argument, defendant cited
the United States Supreme Court’s decision in
Blakely, 542 U.S. 296, 124 S. Ct. 2531, 159 L. Ed.
2d 403, which that Court had decided after
defendant had been sentenced, but while his
appeal to the Court of Appeals was still pending.
Defendant asserted that the Court of Appeals
should consider his Sixth Amendment claim, even
though he had failed to preserve it by objecting at
sentencing, because the trial court’s failure to
recognize and apply the Blakely rule constituted
plain error.


To place defendant’s plain error claim in context,
we first review the [***5] state of the law as it
existed when defendant was sentenced and as it
exists today. At the time of defendant’s [**782]
sentencing in March 2003, Apprendi was the
primary United States Supreme Court case
applicable to departure sentences. HN3 In
Apprendi, which was decided in June 2000, the
Supreme Court held that under the Sixth
Amendment, any fact, ″other than the fact of a
prior conviction, * * * that increases the penalty
for a crime beyond the prescribed statutory
maximum must be submitted to a jury, and proved
beyond a reasonable doubt.″ Apprendi, 530 U.S.
at 490.


In January 2002, in State v. Dilts, 179 Ore. App.
238, 39 P.3d 276 (2002) (Dilts I), the Court of
Appeals analyzed Apprendi and applied it to the


1 See OAR 213-008-0001 (providing that ″the sentencing judge shall impose the presumptive sentence provided by the guidelines
unless the judge finds substantial and compelling reasons to impose a departure″).
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sentencing guidelines. Dilts I held that the
″prescribed statutory maximum″ sentence that
[*164] constitutionally could be applied under


Apprendi was the statutory maximum sentence for
the particular class of offense, not the maximum
presumptive sentence set by the sentencing
guidelines. Id. at 251-52. Thus, according to Dilts
I, a trial court did not violate the constitutional
principles announced in Apprendi [***6] by
imposing a departure sentence based upon facts
not admitted by the defendant or proved to a jury,
so long as that sentence did not exceed the
maximum sentence set by statute for the particular
class of offense. Id. at 251-52. Essentially,
according to the reasoning set out in Dilts I, any
sentence imposed in accordance with the
sentencing guidelines satisfied the Sixth
Amendment, in as much as no such sentence --
even one involving a departure --could result in a
sentence in excess of the statutory maximum.


At the time of defendant’s sentencing in March
2003, Dilts I was still controlling authority. 2 As
noted, defendant had been charged with HN4
assault in the third degree, a Class C felony. ORS
163.165(2). The statutory maximum sentence for
a Class C felony was five years, or 60 months.
ORS 161.605. Defendant was sentenced to 26
months’ incarceration. Therefore, his sentence
was within the statutory maximum for Class C
felonies, and the trial court imposed a proper
sentence under Dilts I.


[***7] In June 2004, after the trial court
sentenced defendant, the Supreme Court decided
Blakely. Among other holdings, Blakely expressly
rejected reasoning similar to that set out in Dilts I.
In Blakely, the Court clarified the meaning of the


phrase ″prescribed statutory maximum″ from
Apprendi:


″The ’statutory maximum’ for Apprendi
purposes is the maximum sentence a judge
may impose solely on the basis of the facts
reflected in the jury verdict or admitted by the
defendant. In other words, the relevant
’statutory maximum’ is not the maximum
sentence a judge may impose after finding
additional facts, but the maximum he may
impose without any additional findings.″


[*165] 542 U.S. at 303-04 (internal citations
omitted; emphasis in original). Thus, in accordance
with Blakely, the presumptive sentence under the
sentencing guidelines is the ″statutory maximum″


that constitutionally may be imposed, absent the
defendant’s admission of aggravating facts or a
jury finding of such facts beyond a reasonable
doubt. 3


[***8] With that background in mind, the Court
of Appeals considered defendant’s argument that
the trial court had committed plain error in this
case. After explaining the framework for analyzing
a claim of plain error, the Court of Appeals
analyzed defendant’s contention that his sentence
was ″invalid because the aggravating facts were
determined by the court rather than by a jury.″
Gornick, [**783] 196 Ore. App. at 406. The
Court of Appeals concluded that, under Blakely,
the trial court had committed an error of law by
finding the aggravating facts that had increased
defendant’s sentence beyond the statutory
maximum prescribed by the Sixth Amendment. Id.
at 409. The Court of Appeals further held that the
error was ″apparent on the face of the record″


because the record could support only one possible


2 This court later affirmed the Court of Appeals decision in State v. Dilts, 336 Ore. 158, 82 P.3d 593 (2003) (Dilts II). However, the
United States Supreme Court vacated and remanded this court’s decision in Dilts II, Dilts v. Oregon, 542 U.S. 934, 124 S. Ct. 2906, 159
L. Ed. 2d 809 (2004), for further consideration in light of its holding in Blakely.


3 HN5 The one exception to the rule set out in Blakely is that the trial court may take notice of prior convictions and increase a sentence
based upon that finding. Blakely v. Washington, 542 U.S. 296, 301, 124 S. Ct. 2531, 159 L. Ed. 2d 403 (2004). Such notice is taken under
the sentencing guidelines, as prior convictions make up part of one axis on the sentencing guidelines grid. See State v. Davis, 315 Ore.
484, 487, 847 P.2d 834 (1993) (explaining operation of sentencing guidelines grid).
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reason for defendant’s lack of objection at
sentencing, that is, that he did not know that
Apprendi soon would require a jury to find the
aggravating facts that supported a sentence in
excess of 13 to 14 months. Id. at 406-09. Finally,
the Court of Appeals chose to exercise its
discretion to correct the sentencing error, and it
therefore [***9] vacated defendant’s sentence. Id.
at 410. As noted, the state petitioned for review,
and we allowed the petition.


ORAP 5.45(1) provides, in part:


HN6 ″No matter claimed as error will be
considered on appeal unless the claimed error
was preserved in the lower court and is
assigned as error in the opening brief * * *,
provided that the appellate court may consider
an error of law apparent on the face of the
record.″


[*166] As mentioned previously, HN7 defendant’s
claim of error indisputably was not preserved and
can be considered only if it qualifies as ″an error
of law apparent on the face of the record.″ That
exception to the preservation requirement also is
known as ″plain error.″ See State v. Terry, 333
Ore. 163, 180, 37 P.3d 157 (2001) (so stating).


HN8 Determining whether a trial court committed
plain error involves a two-step analysis. Ailes v.
Portland Meadows, Inc., 312 Ore. 376, 381-82,
823 P.2d 956 (1991). The first step incorporates
the following three requirements: ″(1) [the claimed
error] is an error of law, (2) the [claimed] error is
obvious, not reasonably in dispute, and (3) it
[***10] appears on the face of the record, i.e., the
reviewing court * * * need [not] go outside the
record to identify the error or choose between
competing inferences, and the facts constituting
the error are irrefutable.″ State v. Reyes-Camarena,


330 Ore. 431, 435, 7 P.3d 522 (2000) (citing
Ailes, 312 Ore. at 381-82) (internal quotation
marks omitted). If all the requirements of the first
step are satisfied, then the court proceeds to the
second step, where it must decide whether to
″exercise its discretion to consider or not to
consider the error[.]″ 4 Ailes, 312 Ore. at 382.
However, as this court has warned in the past, ″[a]
court’s decision to recognize unpreserved or
unraised error in this manner should be made with
utmost caution. Such an action is contrary to the
strong policies requiring preservation and raising
of error.″ Id. at 382. ″It is only in rare and
exceptional cases that this court will notice an
alleged error where no ruling has been sought
from the trial judge.″ Hotelling v. Walther, 174
Ore. 381, 385-86, 148 P.2d 933 (1944) (citing
Kuhnhausen v. Stadelman, 174 Ore. 290, 148 P.2d
239 (1944)). [***11]


HN10 [*167] This court employs two different
standards of review to ascertain whether the Court
of Appeals properly concluded that a trial court
committed plain error. See Ailes, 312 Ore. at
381-82 (generally framing analysis in that
manner). First, this court considers whether the
Court of Appeals committed an error [***12] of
law in determining that the three elements under
the first step of the plain error analysis had been
satisfied. See id. at 382 (implying that this court
will decide anew whether elements of plain error
have been satisfied). Next, this court inquires
whether the Court of Appeals abused its discretion
in deciding to consider the error under the second
step in the plain error analysis. See id. (stating this
[**784] court normally ″will not second-guess″


Court of Appeals’ express exercise of discretion).


We turn, then, to whether the Court of Appeals
committed an error of law in applying the first
step of the plain error framework. As we described


4 HN9 This court previously has articulated a nonexclusive list of factors that a court may consider in choosing to exercise its
discretion. Those factors are: ″the competing interests of the parties; the nature of the case; the gravity of the error; the ends of justice
in the particular case; how the error came to the court’s attention; and whether the policies behind the general rule requiring preservation
of error have been served in the case in another way, i.e., whether the trial court was, in some manner, presented with both sides of the
issue and given an opportunity to correct any error.″ Ailes v. Portland Meadows, Inc., 312 Ore. 376, 382 n 6, 823 P.2d 956 (1991).
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previously, for the claimed error to constitute
plain error (1) it must be ″an error of law″; (2) it
must be ″obvious″; and (3) ″it [must] appear[] on
the face of the record.″ Reyes-Camarena, 330
Ore. at 435. Here, defendant claims that the trial
court committed legal error by finding the facts
that it relied upon in imposing a departure
sentence. HN11 Under Blakely, such an event
may have been legal error. See Blakely, 542 U.S.
at 303-04 (holding that ″judge exceeds his proper
authority″ [***13] by inflicting additional
punishment based upon facts that jury did not find
beyond a reasonable doubt and that defendant did
not admit). However, in responding to the
suggestion that prohibiting judicial factfinding
worked to the detriment of defendants, the
Supreme Court, in Blakely, stated:


″Nothing prevents a defendant from waiving
his Apprendi rights. When a defendant pleads
guilty, the State is free to seek judicial sentence
enhancements so long as the defendant either
stipulates to the relevant facts or consents to
judicial factfinding. If appropriate waivers are
procured, States may continue to offer judicial
factfinding as a matter of course to all
defendants who plead guilty. Even a defendant
who stands trial may consent to judicial
factfinding as to sentence enhancements, which
may well be in his interest if relevant evidence
would prejudice him at trial. We do [*168]
not understand how Apprendi can possibly
work to the detriment of those who are free, if
they think its costs outweigh its benefits, to
render it inapplicable.″


Id. at 310 (internal citations omitted). Thus,
HN12 a trial court does not commit legal error by
finding aggravating [***14] facts if the defendant
chooses not to exercise his rights under Blakely.
See id. at 310 (so implying). It follows that the
mere fact that a judge, rather than a jury, decides
the facts relevant to sentencing does not
demonstrate that any error occurred. Both courses
of proceeding are constitutionally permissible.


In this case, defendant chose to plead guilty and
signed a form entitled ″petition to enter ’guilty’ or
’no contest’ plea[.]″ That form contained the
following provisions:


″My lawyer has explained to me, and I
understand, that I have the following rights:


″* * * *


″3) I have a right to a public trial by jury
without delay, in which the jury, not the Judge,
will decide whether or not the evidence proves
beyond a reasonable doubt that I am guilty of
this crime.


″* * * *


″My lawyer has explained to me, and I
understand, that by voluntarily pleading
’guilty’ or ’no contest’ to this crime, I will be
giving up each of these rights, and I will
immediately be convicted of this crime without
a trial.″


″* * * *


″My lawyer has explained to me, and I
understand, that * * * the Court can impose a
* * * sentence which [***15] the court finds
is appropriate, up to the maximum sentence
previously stated [five years of
imprisonment][.]″


(Emphasis in original.) During defendant’s plea
colloquy before the trial court, the following
exchange took place:


THE COURT: ″On the charge of Assault in
the Third Degree, as we discussed, you have
the right to that trial that we talked about, to
call witnesses. If you enter a plea today,
you’re giving up that right to a trial. All that
will be [*169] left is for me to impose a
sentence. We’re going to get a [presentence
investigation report]. It’ll tell me about your
background and history and then we’ll make a
decision. Do you understand that?″
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DEFENDANT: ″That’s what I’d rather do.″


At defendant’s sentencing, the trial court found
three aggravating facts and stated that it was
imposing a departure sentence of 26 months based
upon those facts. The record [**785] does not
disclose whether the trial court found the facts
beyond a reasonable doubt or by a preponderance
of evidence. After the trial court made those
findings, defendant’s lawyer and the trial court
engaged in the following exchange:


DEFENDANT’S LAWYER: ″Your Honor, are
you [***16] using the aggravating factors that
are in the [presentence investigation report]?″


THE COURT: ″I’m using the aggravating
factors that I just stated on the record.″


DEFENDANT’S LAWYER: ″For the record,
we’d indicate that we don’t think that those
are sufficient.″


THE COURT: ″I’ll note your objection.″


Defendant’s guilty plea clearly stated that he was
giving up his jury trial rights, and he explicitly
consented to having the trial court impose a
″sentence which the Court [found] appropriate, up
to the [five year] maximum sentence.″ Defendant’s
only objection challenged the sufficiency of the
facts upon which the departure was based,
essentially implying that they were not ″substantial
and compelling reasons″ as required by OAR
213-008-0001. The record shows that defendant
took no issue with the trial court’s factfinding.
Defendant sat by quietly and made no other
objections while the trial court proceeded to find


the aggravating facts and to impose a departure
sentence based upon those facts. Given those
circumstances, defendant could have chosen to
have the trial court, rather than a jury, find the
aggravating facts.


[***17] Thus, we are left with a single event, the
trial court finding the aggravating facts, but
multiple competing inferences that can be drawn
from that event. One possible inference is that the
trial court erred by finding the aggravating facts in
violation of the Sixth Amendment. Another possible
[*170] inference is that defendant chose, for one


of many possible reasons, not to have a jury find
the aggravating facts. If that were the case, the
trial court did not err. A third possible inference is
that defendant did not want the trial court to find
the facts but chose not to object for strategic
purposes. In sum, the record does not clearly
show that the trial court erred, only that it may
have erred. We would be speculating were we to
state otherwise.


In conclusion, because we would be forced to
choose between competing inferences respecting
the trial court’s finding of the aggravating facts,
the claimed error is not one appearing ″on the face
of the record″ under ORAP 5.45(1). Hence, the
first requirement of the plain error analysis is not
satisfied. Therefore, the claimed error, if indeed it
were error, did not qualify as plain error, and the
Court of Appeals [***18] should not have
considered defendant’s unpreserved claim.


The decision of the Court of Appeals is reversed.
The judgment of the circuit court is affirmed.


340 Ore. 160, *169; 130 P.3d 780, **784; 2006 Ore. LEXIS 172, ***15
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Opinion


[*422] Defendant David M. Hansen appeals from
a conviction of murder in the first degree, a capital
felony under section 76-5-202(1)(d) of the Utah
Code. Hansen’s principal claims of error are that
the trial court improperly refused to give his
proposed instruction on second degree
felony-murder and that the court erred in giving


an instruction, sua sponte, on withdrawal from the
commission of a crime and an instruction on
accomplice liability. We hold that the failure to
give defendant’s requested instruction on second
degree felony-murder was prejudicial error and
reverse and remand for a new trial.


On February 1, 1983, defendant Hansen and his
original co-defendant, Joseph Rocco, 1 went to
David Stewart’s house, hog-tied Mr. Stewart, and
stole a number of items of personal property. The
house was then set on fire. Stewart died from
[**2] burns and carbon monoxide poisoning.


Following this incident, Rocco and Hansen
immediately drove to Neil Shock’s house, where
they tied up Shock and stole personal property.
This house also was set on fire. After Hansen and
Rocco left in Shock’s car, Shock untied himself
and escaped from the burning house. The car was
found later, destroyed by fire.


Hansen was charged with first degree murder
under section 76-5-202(1)(d) of the Code, which
is punishable by death or life imprisonment. 2


Specifically, the State contended that Hansen
intentionally or knowingly killed Stewart during
the commission of the felony of aggravated arson.


[**3] At trial, the State presented evidence
tending to prove that during the episode, Hansen
committed robbery and burglary, as well as arson.
Hansen testified in his own behalf and admitted
that he held a gun on Stewart and that he tied him
up. Hansen also admitted that he stole property
from Stewart. However, Hansen claimed that


1 Rocco and Hansen were originally charged together. Their trials were later severed.


2 Section 76-5-202 reads in pertinent part:


HN1 (1) Criminal homicide constitutes murder in the first degree if the actor intentionally or knowingly causes the death
of another under any of the following circumstances: . . .


(d) The homicide was committed while the actor was engaged in the commission of, or an attempt to commit, or flight after
committing or attempting to commit, aggravated robbery, robbery, . . . . aggravated arson, arson, aggravated burglary,
burglary . . . .


U.C.A., 1953, § 76-5-202(1)(d) (1978 ed.).
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Stewart was tied up only to permit the successful
completion of the burglary/robbery and that while
he was searching the house for property, he
became aware that [*423] Rocco had set it on
fire, which led Hansen to panic and flee. He
denied being an accomplice to the arson, being
present when the fire was set, or sharing Rocco’s
intent or knowledge that Stewart would be killed
as a result. His theory was that his intentional
conduct only involved tying up Stewart during the
course of the burglary/robbery and that the failure
to untie Stewart, although the cause of Stewart’s
death, was a result of panic after discovery of the
fire rather than an intent to kill Stewart.


At the conclusion of the evidence, the trial court
instructed the jury on the charged offense of first
degree murder -- a knowing or intentional killing
committed during the course of an aggravated
[**4] arson. Consistent with Hansen’s testimony
about his participation in the crimes, the defense
proposed a jury instruction on the lesser included
offense of felony-murder, a second degree murder
punishable by one to fifteen years in prison.
U.C.A., 1953, § 76-3-203(2) (1978 ed., Supp.
1986). 3 The proffered instruction laid out the
statutory elements of felony-murder and wove
these elements into Hansen’s theory that he did
not knowingly or intentionally kill Stewart, but
was guilty only of an unintentional killing that
occurred during the course of a robbery or
burglary. 4


[**5] The proffered felony-murder instruction
was refused on the grounds that Hansen was


charged with an intentional killing in the course of
an arson, not an unintentional killing in the course
of a burglary or robbery, and that the requested
instruction would add a new element -- robbery or
burglary -- to the offense charged. Instead, the
court gave two other lesser included offense
instructions, one that did cover felony-murder, but
was premised on an unintentional killing occurring
during the course of an aggravated arson, and
another on manslaughter, premised on an
unintentional killing occurring as a result of a
recklessly set fire. The court also gave two
instructions to which Hansen took exception. The
first described the circumstances under which one
could avoid being convicted of a crime by
withdrawing from the criminal undertaking. The
second instruction described the criteria for
holding one responsible as an accomplice for
crimes committed by the principal.


The jury returned a verdict of guilty of first degree
murder. During the penalty phase, the jury was
unable to reach a unanimous verdict on the death
penalty and Hansen was given a life sentence.
Hansen now appeals.


Hansen’s [**6] principal contention is that the
trial court erred in not giving his requested lesser
included offense instruction on felony-murder,
which would have permitted the jury to find him
guilty of an unintentional killing that occurred in
the commission of robbery, aggravated robbery,
burglary or aggravated burglary. Instructions on
lesser included offenses are specifically provided
for in section 76-1-402 of the Code:


3 From the facts of this case, it is apparent that if convicted under felony-murder, Hansen would be subject to the mandatory one-year
consecutive prison term for use of a firearm in commission of a second degree felony, with the possibility that the trial court could extend
that consecutive term for up to five years. U.C.A., 1953, § 76-3-203(2) (1978 ed., Supp. 1986).


4 Section 76-5-203 provides in pertinent part:


HN2 (1) Criminal homicide constitutes murder in the second degree if the actor: . . .


(d) While in the commission, attempted commission, or immediate flight from the commission or attempted commission
of aggravated robbery, robbery . . . . aggravated arson, arson, aggravated burglary, burglary . . . . causes the death of another
person other than a party.


U.C.A., 1953, § 76-5-203 (1978 ed.) (emphasis added).
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HN3 (3) A defendant may be convicted of an
offense included in the offense charged but
may not be convicted of both the offense
charged and the included offense. An offense
is so included when:


(a) It is established by proof of the same or
less than all the facts required to establish
the commission of the offense charged; or


(b) It constitutes an attempt, solicitation,
conspiracy, or form of preparation to
commit the offense charged or [*424] an
offense otherwise included therein; or


(c) It is specifically designated by statute
as a lesser included offense.


(4) The court shall not be obligated to charge
the jury with respect to an included offense
unless there is a rational basis for a verdict
acquitting the defendant of the offense charged
[**7] and convicting him of the included


offense.


U.C.A., 1953, § 76-1-402 (1978 ed.).


In State v. Baker, 671 P.2d 152 (Utah 1983), this
Court interpreted section 76-1-402(3), (4) and
spelled out the standard for determining whether
to instruct a jury on a lesser included offense.
Baker requires that HN4 when a defendant
requests such an instruction, it must be given if (i)
the statutory elements of greater and lesser
included offenses overlap to some degree, and (ii)
the evidence provides a ″rational basis for a
verdict acquitting the defendant of the offense
charged and convicting him of the included
offense.″ 671 P.2d at 159, quoting § 76-1-402(4).
5


[**8] In defending the trial court’s refusal to give
the lesser included instruction, the State contends


that the first element of the Baker test is not
satisfied: there are no overlapping elements
between a charge of an intentional killing
committed in the commission of an aggravated
arson, on the one hand, and a charge of an
unintentional killing committed in the commission
of aggravated robbery or burglary, on the other.
This argument is without merit. It is true that
burglary and arson, standing alone, may not have
overlapping elements. It is also true that one
charge involves an intentional killing, while the
other, an unintentional killing. But the test is
whether the elements overlap at all. Here, the
killing itself is a common or overlapping element
of each crime.


The second element of the Baker test also was
satisfied: the evidence provided a rational basis
for the jury to acquit on the first degree murder
charge and convict on the requested second degree
murder charge. On the facts before it, if the jury
believed Hansen’s testimony, it could rationally
have found (i) that he was not guilty of arson and
did not have the mental state required for first
degree murder, but [**9] (ii) that Hansen did
commit robbery or burglary, that Stewart was
killed during the course of that crime, and that
Hansen did not intend or know that Stewart’s
death would result. This would warrant a verdict
of guilty on Hansen’s requested felony-murder
instruction. Since both elements of the Baker test
were met, the lesser included offense instruction
should have been given.


The requirements of Baker for the inclusion of a
lesser included offense instruction requested by
the defendant should be liberally construed.
″Society has a legitimate interest in the jury’s
freedom to act according to the evidence.″ People
v. Chamblis, 395 Mich. 408, 426, 236 N.W.2d 473,
482 (1975), quoted in People v. Geiger, 35 Cal. 3d


5 Baker also indicated that a stricter standard is used when the prosecution, as opposed to the defense, requests a lesser included offense
instruction. Then ″both the legal elements and the actual evidence or inferences needed to demonstrate those elements must necessarily
be included within the original charged offense.″ Baker, 671 P.2d at 156 (emphasis in original). In other words, HN5 an instruction on
the lesser offense should be given at the prosecution’s request only if the greater offense could not be committed without also committing
the lesser offense. Id.
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510, 523, 674 P.2d 1303, 1310, 199 Cal. Rptr. 45
(1984). HN6 Where the defendant requests an
instruction of a lesser included or a related offense
and where there is some rational basis in the
evidence on which the jury could find as the
defendant requests, the instruction must be given.
State v. Crick, 675 P.2d 527, 538 (Utah 1983)
(Stewart, J., dissenting). The rule of Baker is not
a mere technical rule designed to trip up judges
and prosecutors. It serves [**10] a fundamental
policy of permitting the jury to find a defendant
guilty of any offense that fits the facts, rather than
forcing it to elect between the charges the
prosecutor chooses to file and an acquittal. As we
recognized in Baker, ″where one of the elements
of the offense charged remains in doubt but the
defendant is plainly guilty of some [*425]
offense, the jury is likely to resolve its doubts in
favor of conviction.″ 671 P.2d at 157, quoting
Keeble v. United States, 412 U.S. 205, 212-13, 36
L. Ed. 2d 844, 93 S. Ct. 1993 (1973) (emphasis in
original).


As an alternative argument in support of the trial
court’s refusal to give Hansen’s requested
felony-murder instruction, the State contends that
even if the Baker test is met, Hansen was not
entitled to any felony-murder instruction because
Hansen could not be convicted of that crime. This
argument is premised on the construction we gave
section 76-5-203(1)(d) in State v. Norton, 675
P.2d 577 (Utah 1983).


Section 76-5-203 provides:


(1) Criminal homicide constitutes murder in
the second degree if the actor: . . .


(d) While in the commission, attempted
commission, or immediate flight from the
commission [**11] or attempted commission
of aggravated robbery, robbery, rape, forcible


sodomy, or aggravated sexual assault,
aggravated arson, arson, aggravated burglary,
burglary, aggravated kidnapping, or
kidnapping, causes the death of another person
other than a party.


U.C.A., 1953, § 76-5-203 (1978 ed.) (emphasis
added). In State v. Norton, the defendant shot two
bank tellers in the course of a robbery. Norton was
charged with first degree murder. The defense
claimed that Norton did not have the intent
necessary for first degree murder and proposed a
second degree murder jury instruction based on
section 76-5-203(1)(d). The defense’s theory was
that section 76-5-203(1)(d) applied if a killing that
was not intentional occurred during the
commission of one of the statutorily enumerated
felonies, in this case a robbery. The trial court
refused to give the instruction on the grounds that
section 76-5-203(1)(d) was inapplicable where a
victim of the felony was also the murder victim.


Although the propriety of the trial court’s refusal
to give the felony-murder instruction was not
raised on appeal in Norton, this Court reached the
issue, sua sponte, and affirmed the trial court’s


[**12] ruling. The Court noted that by its
language, the second degree murder provision
applies only ″when the defendant, during the
commission of one of the enumerated felonies,
causes the death of ’another person other than a
party. ’″ 675 P.2d at 581, quoting § 76-5-203(1)(d)
(emphasis in original). Noting that no such
language was contained in what it saw as the
analogous first degree murder provision that also
deals with killings committed during the course of
certain of the same felonies, section
76-5-202(1)(d), the Court concluded that the ″other
than a party″ language was ″to distinguish second
degree felony murder from first degree felony
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murder.″ 6 675 P.2d at 581. It then apparently
reasoned that killing the victim of an enumerated
felony would be first degree, and killing anyone
else would be second degree, because it then held
that ″for purposes of that distinction, a ’party’ is a
person who is a victim of the enumerated felony.″
675 P.2d at 581; see also Developments, 1985
Utah L. Rev. 131, 166-71.


[**13] Relying on Norton, the State argues that
Stewart, the victim of the arson and robbery, was
a ″party″ within the meaning of the statute.
Therefore, Hansen was not [*426] entitled to any
felony-murder instruction -- not the robbery or
burglary-based instruction he asked for, and not
the arson-based instruction given by the trial
court.


Hansen contends that Norton’s construction of
section 76-5-203(1)(d) is wrong for two reasons.
First, the distinction between first degree murder
and second degree murder is not, as the Norton
court held, that the former protects victims and the
latter, all other persons. Rather, the two sections
are clearly written so that first degree can be
charged only when the killing is intentionally or
knowingly caused and is committed in the course
of an enumerated felony. Section 76-5-203(1)
explicitly provides that if the killing is either
knowing or intentional, without any other
aggravating circumstances (§ 76-5-203(1)(a)), or
is unintentional but committed during the course
of an enumerated felony (§ 76-5-203(1)(d)), then
the charge is second degree murder. Hansen’s
second challenge to the Norton construction of
section 76-5-203(1)(d) [**14] is that the ″other


than a party″ language has nothing to do with
differentiating the coverage of the first and second
degree murder statutes, but is traceable to the
historical felony-murder rule. Both of Hansen’s
arguments have merit.


Some background is necessary. Under the early
common law, when an actor caused the death of
another during the commission or attempted
commission of a felony, the actor was guilty of
what we now term first degree or capital murder.
This was true even if the felony was not of a
dangerous nature and even if the killing was
entirely unintended. W. LaFave & A. Scott,
Criminal Law § 71, at 545-46 (1972). This doctrine
was known as the felony-murder rule. The
common law felony-murder rule also permitted an
actor to be charged with murder even if the one
killed during the felony was not a victim or a
bystander, but a co-felon. For example, the
common law provided that if two persons
committed a felony and one was accidentally
killed, perhaps by police, during the felons ’ flight
from the scene of the crime, the surviving
defendant could be charged with murder. See, e.g.,
Commonwealth v. Thomas, 382 Pa. 639, 117 A.2d
204 (1955), overruled, Commonwealth [**15] v.
Redline, 391 Pa. 486, 508-09, 137 A.2d 472, 482
(1958).


In modern times, this rule has been criticized as
being overly harsh because many more crimes are
now defined as felonies than when the doctrine
was developed and because many modern felonies
are relatively minor. In addition, the penalties for
most felonies are now less severe than those


6 The Norton opinion refers to first and second degree ″felony-murder.″ This is a convenient way of distinguishing semantically
between section 76-5-202(1)(d) and section 76-5-203(1)(d), both of which rely on the fact that the killing occurred during an enumerated
felony as a basis for enhancing the available punishment. However, it is a technical misuse of the term ″felony-murder.″ As noted infra
at page 8, at common law, felony-murder referred to the rule that any killing caused during the commission of a felony was punishable
as murder, regardless of the actor’s state of mind, while all other homicides chargeable as murder required malice aforethought or some
other analogous mental state. 2 C. Torcia, Wharton’s Criminal Law §§ 137, 139, 145-147 (14th ed. 1979); 1 Warren on Homicide §§
63, 66, 74 (1914 & Supp. 1962); W. LaFave & A. Scott, Criminal Law §§ 67, 71 (1972). Therefore, to talk of an intentional
″felony-murder″ is to fuse two unrelated concepts. Technically, the first degree ″felony-murder″ proscribed by section 76-5-202(1)(d) is
simply an intentional killing which would otherwise be second degree murder, but which receives an enhanced punishment as first degree
murder because it is committed under certain aggravating circumstances, i.e., during the course of a felony. This confusion of
terminology may have led the Norton court’s analysis astray.
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imposed for murder. All of these developments
have made dramatic the contrast between the
punishment that would ordinarily be imposed for
a felonious act and the punishment that might be
imposed for the same act under the felony-murder
rule, if even an accidental death occurs during the
commission of the act. W. LaFave & A. Scott,
Criminal Law at 546.


Until 1973, Utah had the common law
felony-murder rule. U.C.A., 1953, § 76-30-3. In
that year, the Utah legislature enacted new murder
provisions that diverged from the common law in
several respects. See 1973 Utah Laws ch. 196, pt.
2. Some of these changes mitigated the harshness
of the felony-murder rule. First, the legislation
reduced classical felony-murders from first to
second degree murder. Compare U.C.A., 1953, §
76-30-3 with U.C.A., 1953, § 76-5-203(1)(d) (1973
[**16] ed.). It also reduced intentional killings


from first degree murder to second. See §
76-5-203(1)(a). The first degree was reserved for
a new category of murders, all of which must be
intentional killings but which must also be
committed under aggravating circumstances.
Among the circumstances specified was that the
intentional killing occur during the commission of
certain specified felonies. In effect, this new
crime category -- which Norton labeled first
degree felony-murder -- was an agglomeration of
two quite distinct common law concepts. It appears
that this new category of first degree murder had
its origins in the Model Penal Code. See Model
Penal Code §§ 210.2, 210.6 (1980) (and Proposed
Official Drafts beginning with May 4, 1962).


[*427] Second, the 1973 legislation limited the
felony-murder doctrine to killings occurring during
the course of only a few specified felonies. (At
common law, a killing in the course of any felony
fell within the rule, although the pre-1973 Utah
codification of that common law had also limited


the categories of eligible felonies. See U.C.A.,
1953, §§ 76-30-3, 103-28-3.)


Finally, and of particular concern here, the 1973
Utah [**17] enactment did not permit the State to
charge an actor with a felony-murder if the one
killed during the commission of the felony is a
co-felon. This is the real purpose of the ″other
than a party″ language in section 76-5-203 (1) (d),
the second degree felony-murder provision. This
limitation is consistent with the principle that a
felon should not be held liable for the unintended
death of a co-felon who willingly participated in
the criminal venture. See Commonwealth v.
Redline, 391 Pa. 486, 137 A.2d 472 (1958); W.
LaFave & A. Scott, Criminal Law at 552. 7


We are aware that prior precedents should not be
overruled lightly. However, there are no
compelling reasons [**18] for adhering to
Norton’s construction of the felony-murder statute.
That case construed the statute incorrectly and
without benefit of briefing by the parties.
Moreover, the decision is a recent one, and the
legislature has not relied upon it in enacting other
statutes. Cf. Mountain States Telephone &
Telegraph Co. v. Salt Lake County, 702 P.2d 113,
116 (Utah 1985). Perhaps most importantly,
Norton’s interpretation of the ″other than a party″


language to exclude the victim of the crime results
in very poor public policy, policy the legislature
could not have intended.


For example, if the jury in Norton had accepted
Norton’s argument that the killings committed
during the course of the robbery were not
intentional because his diminished capacity made
it impossible for him to form the mental state
necessary for first degree murder, then the rationale
adopted by this Court in Norton would have
prevented him from being convicted of
felony-murder under section 76-5-203(1)(d)


7 While a less than intentional killing of a co-felon during the commission of a felony is not second degree murder simply because
it occurred during a felony, it may be some other lesser degree of homicide, depending on the state of mind of the actor. See, e.g., U.C.A.,
1953, §§ 76-5-203(1)(b), (c), -205 to -207 (1978 ed. & Supp. 1986).
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because the two women killed were victims of the
crime; the only crime of which he might properly
have been convicted under Norton was aggravated
robbery. Such a result makes no sense in light


[**19] of the general purposes of the
felony-murder rule and the fact that it appears
section 76-5-203(1)(d) was intended only to take
some of the harshness out of the felony-murder
rule, not to gut it. 8 HN7 We therefore hold that
the ″other than a party″ language can only refer to
a co-felon and not the victim of the underlying
felony. State v. Norton is overruled insofar as it is
inconsistent with this conclusion.


[**20] Since Stewart was the victim of and not a
party to the underlying felony, section
76-5-203(1)(d) did not preclude Hansen’s
conviction of felony-murder, either under the
arson-based instruction actually given or the
robbery- or burglary-based instruction Hansen
sought. The trial court therefore erred in refusing
to give Hansen’s requested instruction.


The next question is whether this error was
harmless. HN8 We do not reverse a conviction in
the absence of error that is ″’substantial and
prejudicial in the sense that there is a reasonable
likelihood that in its absence there would have
been a different [*428] result.’″ State v. Hutchison,
655 P.2d 635, 636 (Utah 1982), quoting State v.
Urias, 609 P.2d 1326, 1329 (Utah 1980); accord
State v. Fontana, 680 P.2d 1042, 1048 (Utah
1984); State v. Tucker, 709 P.2d 313, 316 (Utah
1985); cf. Utah Rule of Criminal Procedure 30,
U.C.A., 1953, § 77-35-30 (1982 ed.). In the
present case, the jury was given a felony-murder
instruction based on an unintentional killing
occurring during an arson and a manslaughter
instruction based on a killing caused by a
recklessly set fire. The jury did not find Hansen


guilty on either charge, [**21] but instead opted
for the first degree murder charge. Arguably, the
jury found Hansen guilty of setting the fire and
rejected his claim that he did not know or intend
that Stewart be killed. Therefore, the refusal to
give Hansen’s proposed felony-murder instruction
based on robbery or burglary was harmless, since
the jury believed Hansen acted with knowledge or
intent to kill.


The problem with this reasoning is that it ignores
the factual interconnection between the wrongful
setting of the fire that was supposedly committed
under all the given instructions and the killing that
actually occurred. As a factual matter, there is no
question that Stewart was tied up at the time the
fire was set and that his death was caused by the
fire, nor is there any real question that either
Hansen or Rocco deliberately set the fire.
Realistically speaking, then, under the facts
presented to the jury, whoever was found
responsible for setting the fire almost certainly
would have to be found to have at least
″knowingly″ killed Stewart and, therefore, be
convicted of an intentional killing committed
during the course of a felony. Conversely, one
found not responsible for the fire would have to
be acquitted [**22] of all charges. The jury was
never given the choice of finding that Hansen was
not responsible for the fire, yet was still guilty of
a felony during which an unintentional killing
occurred. Its only choice was to find that he was
responsible for the fire that caused the death or to
acquit him altogether. This is exactly the sort of
forced choice that lesser included offense
instructions are designed to avoid, and exactly the
choice that the jury would not have had to make if
Hansen’s burglary or robbery-based felony-murder
instruction had been given. Therefore, we cannot


8 Another example may help to illustrate the point. Under Norton’s interpretation of the ″other than a party″ language, a kidnapper
whose victim dies of a fright-induced heart attack would not be chargeable with first degree murder because there would be no intent
to cause death, and he would also not be chargeable with second degree murder under the felony-murder rule because the dead person
was the victim, i.e., a ″party.″ Thus, the charge could be no more than manslaughter. Yet, had it not been for the kidnapping, the victim
would not have died. It makes no sense to say that the person whose felonious act puts the victim in a situation that kills him should
not be chargeable with felony-murder.
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find that the refusal to give the instruction was
harmless. We must reverse and remand for a new
trial.


Given our conclusion that defendant must be
retried, it is not necessary for us to reach the other
issues raised by Hansen. However, in an effort to
guide the trial court, which may be faced with the
same issues on remand, we make the following
observations. Hansen contends that the trial court
erred in instructing the jury, sua sponte and over
defendant’s objection, on withdrawal from the
commission of a crime. Instruction No. 13 reads:


One who has aided and abetted the commission
of a crime, with knowledge [**23] of the
unlawful purpose of the perpetrator of a crime,
may end his responsibility for the crime by
notifying the other party or parties of whom
he has knowledge of his intention to withdraw
from the commission of the crime and by
doing everything in his power to prevent its
commission.


Hansen claims that this instruction is erroneous
because it shifted the burden of proof to defendant
to establish this affirmative defense.


It is the duty of the judge to instruct the jury on
relevant law. Accordingly, the judge may, over the
objection of the defendant’s counsel, give any
instruction that is in proper form, states the law
correctly, and does not prejudice the defendant.
State v. Piper, 113 Ariz. 390, 393, 555 P.2d 636,
639 (1976). However, all instructions are subject
to the general and overarching rule that the judge
must make it clear to the jury that the defendant
has ″no particular burden of proof but [is] entitled
to an acquittal if there [is] any basis in the
evidence from either side sufficient to create a
reasonable doubt that the defendant [is] guilty of
the offense.″ State v. Torres, 619 P.2d 694, 695
(Utah 1980). The instruction objected to does not
[**24] expressly shift the burden of proof to the


defendant on the question of withdrawal. But an


instruction [*429] on withdrawal that does not
also describe the State’s burden of proving the
defendant guilty beyond a reasonable doubt can
be misleading and may well raise the inference
that the burden is on the defendant. The proper
course would be for the court to explicitly state
that the defendant has no particular burden of
proof on the issue of withdrawal and that the
question is whether, taking all the evidence on the
issue into account, the State has shown beyond a
reasonable doubt that the defendant has not
withdrawn from the commission of the offense
and that he is guilty of the offense charged. Cf. In
re Winship, 397 U.S. 358, 364, 25 L. Ed. 2d 368,
90 S. Ct. 1068 (1970); Mullaney v. Wilbur, 421
U.S. 684, 704, 44 L. Ed. 2d 508, 95 S. Ct. 1881
(1975).


Hansen also claims error in the instruction (No.
12) addressing accomplice liability, which stated
in part:


When two or more persons, acting with the
same common mental state, jointly engage in
an undertaking which amounts to an unlawful
act, each is chargeable with liability and
responsibility for the acts of the [**25] other,
and each is guilty of the offense committed to
which he has contributed just as if he were the
sole offender.


Hansen claims that this instruction denied him
due process because it suggested that even if the
jury believed Rocco alone killed Stewart, it could
still find Hansen guilty of capital murder simply
because he engaged in an ″undertaking″ with
Rocco. In other words, the instruction allowed the
jury to convict Hansen of first degree murder even
if it found that he did not have the required
knowing or intentional state of mind respecting
Stewart’s killing. The State counters that the
paragraph, when read in context, did not confuse
the jury. Specifically, the State refers to the third
paragraph of instruction No. 12, which states:


In other words, you should find the defendant
guilty of the offense if you find, beyond a
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reasonable doubt, either (a) that he directly
committed the offense, or (b) that he
intentionally or knowingly solicited, requested,
commanded, encouraged, or intentionally
aid[ed] another person to commit the offense.


Read as a whole, the instruction clearly required
the jury to find that Hansen intentionally or
knowingly aided Rocco in the [**26] offense. The
parties do not dispute that Hansen was an active
participant in the activities of that evening. The
conflict in the evidence relates to the extent of
defendant’s activities and the degree of his
responsibility -- whether he only participated in
the robbery or whether he also participated in the
arson and intentionally or knowingly caused
Stewart’s death as a result. Under such
circumstances, the giving of instruction No. 12
does not constitute error. State v. Jeppson, 546
P.2d 894 (Utah 1976). However, a better
instruction would make it clear to the jury that,
while Hansen may be criminally responsible for
an act committed by Rocco, the degree of Hansen’s
responsibility is determined by his own mental
state, not by the mental state of Rocco. State v.
Crick, 675 P.2d 527, 534 (Utah 1983).


We need not reach defendant’s other claims of
error. The conviction for first degree murder is
reversed.


DURHAM, J., concurs.


STEWART, Justice, concurs in the result.


HALL, C.J., concurring and dissenting by separate
opinion.


HOWE, J., concurring and dissenting by separate
opinion.


Concur by: HALL; HOWE


Dissent by: HALL; HOWE


Dissent


HALL, Chief Justice, concurring and dissenting.


I [**27] concur with the majority in holding that
the ″other than a party″ language contained in the
second degree felony-murder statute 1 does not
preclude prosecution thereunder of one who
unintentionally causes the death of an innocent
person, whether victim or bystander. However, I
do not agree that it was error to refuse to instruct
the jury on the offense of second degree
felony-murder because I find no rational basis in
the evidence to support a [*430] verdict of
acquittal of the offense charged and conviction of
the lesser offense. 2


Defendant was charged with first degree
felony-murder, intentionally causing the death of
another during the commission of arson. 3 [**28]
In contrast, second degree felony-murder is the
unintentional killing of another not a party to the
underlying felony. 4


The evidence adduced at trial was sufficient to
prove that defendant hog-tied the victim and
caused his death by setting the house on fire. The
reasonable inference to be drawn therefrom was
that defendant intended to destroy the victim and
the house by fire for the purpose of covering up
the crimes of burglary and robbery that had
already been consummated.


Defendant offered a different factual scenario. He
testified that he hog-tied the victim merely to
facilitate the acts of burglary and robbery. He


1 U.C.A., 1953, § 76-5-203(1)(d) (Repl. Vol. 8B, 1978 ed., Supp. 1985) (amended 1986).


2 See State v. Baker, 671 P.2d 152, 159-60 (Utah 1983); U.C.A., 1953, § 76-1-402(4) (Repl. Vol. 8B, 1978 ed.).


3 U.C.A., 1953, § 76-5-202(1)(d) (Repl. Vol. 8B, 1978 ed.).


4 U.C.A., 1953, § 76-5-203(1)(d) (Repl. Vol. 8B, 1978 ed., Supp. 1985) (amended 1986).
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denied having committed arson or in any way
having participated with Rocco in the commission
of that offense which was the cause of death.
Thus, under defendant’s own theory of the case,
there was no rational basis in the evidence to
convict defendant of second degree felony-murder.
5 Had the jury believed defendant’s version of the
facts, it reasonably could have acquitted him of
the offense of murder as charged because the
victim died, not from defendant’s acts of burglary
and robbery or flight from the [**29] crime scene,
but from Rocco’s commission of arson in which
only Rocco participated. However, had the jury so
acquitted defendant, no rational basis remained in
the evidence to convict him of an unintentional
killing which he caused.


I would affirm the conviction and judgment.


HOWE, Justice: (Concurring and Dissenting)


I, too, concur with the majority in holding that the
″other than a party″ language contained in section
76-5-203(1)(d) does not preclude prosecution
thereunder of one who unintentionally causes the
death of an innocent person, whether a victim or
a bystander. However, I cannot concur in that part
of the opinion which holds that it was error for the
trial court to refuse to give the defendant’s
requested instruction on second degree murder
occurring in the commission of robbery or
burglary.


In the first place, the defendant’s requested
instruction was incomplete and the court could
have refused to have given it for that reason alone.
[**30] Although it authorized the jury to find the


defendant guilty of murder in the second degree if
they found that Stewart’s death resulted directly
from the defendant’s commission of aggravated
robbery, robbery, aggravated burglary, or burglary,
the instruction contained no definition or listing of
the elements of those crimes. Nor did the defendant
submit any other requested instruction which


would have filled that void. Since the requested
instruction was inadequate and the jury would
have been left unguided as to what constituted the
elements of those crimes, the trial court did not err
in refusing it.
Secondly, an instruction was given on second
degree murder and manslaughter arising out of
arson. Therefore, the argument fails that the jury
was not given alternatives and that they were
″forced″ to find the defendant guilty of first
degree murder arising out of an arson.
Thirdly, and more basically, the defendant was not
entitled to any instruction on second degree murder
arising out of the commission of burglary or
robbery. The latter crimes are completely unrelated
in their elements to arson. I do not believe that
State v. Baker, 671 P.2d 152 (Utah 1983), should
be stretched [**31] so far as to make murder
arising out of burglary or robbery, an included
offense of murder arising out of arson. It is true,
as pointed [*431] out by the majority, that there
is the common element of a killing. But I believe
that is insufficient. Baker requires some overlap
of the statutory elements of the offenses; in this
case, that would require that proof of arson would
necessarily prove some of the elements of robbery
and burglary.


In State v. Crick, 675 P.2d 527 (Utah 1983), we
properly held that second degree murder and
manslaughter were included offenses of first
degree murder. The defendant here received
instructions on those included offenses. However,
I would not extend the rule of State v. Baker so far
as to make killings committed under all other
possible circumstances included offenses. A lesser
included offense should be closely related to the
crime charged as exemplified by State v. Baker,
supra, where we held that criminal trespass was
an included offense of burglary because only the
mens rea differed.
The strongest reason advanced by the defendant
as to why he should have been entitled to his


5 See State v. Shabata, 678 P.2d 785, 790 (Utah 1984).
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requested instruction is that it was his theory of
[**32] the case. Our cases have uniformly held


that a defendant is entitled to an instruction on his
theory of the case, and trial courts have been
admonished to accord defendants that right. Here,
the defendant’s basic theory was that he did not in
any way participate in the arson. The jury was
instructed that if they so found, they should acquit
him. Additionally, while the prosecution charged
the defendant with first degree murder, the trial
court properly gave instructions on the included
offenses of second degree murder and
manslaughter arising out of an arson. Thus, the
jury was given four choices. Neither State v.
Baker, supra, dealing with lesser included offenses,
nor the law affording criminal defendants an
instruction on their theory of the case go so far as
to give the defendant the right to an instruction on
another possible crime which might have been
charged, but which was not, and which is only
tenuously related to the crime charged. Particularly
is this true when the other possible crime is of the


same degree as those on which instructions are
given.


I cannot accept the defendant’s argument that the
jury was disposed to find him guilty of some
crime because of his misconduct, [**33] and thus
he was entitled to an instruction on second degree
murder arising out of burglary or robbery simply
to satisfy that disposition of the jury. The jury had
wide discretion with the four options given them.
Had the defendant’s requested instruction been
given, his counsel could well have argued to the
jury that the prosecution presented insufficient
evidence of burglary and robbery since the
prosecution made no attempt to prove all the
elements of those crimes, and therefore he was
entitled to an acquittal. Or would the defendant
have urged the jury to find him guilty of second
degree murder under his requested instruction? If
so, he could have accomplished that objective
under the second degree murder instruction which
was given.
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Case Summary


Procedural Posture


Defendant was convicted in the Third District Court,


Salt Lake County (Utah) of murder and aggravated


burglary. He claimed on appeal that there was


insufficient evidence to sustain a conviction on either


count.


Overview


For his alleged participation in a killing, defendant was


charged with murder, Utah Code Ann. § 76-5-203, and


aggravated burglary, Utah Code Ann. § 76-6-203.


Defendant failed to raise his sufficiency of the evidence


argument by proper motion or objection; thus the court


reviewed his claim for plain error. There was sufficient


evidence to allow the murder charge to be submitted to


the jury. Reviewing all of the evidence, a jury could have


reasonably inferred that defendant intentionally or


knowingly participated in the killing of the victim or


intended that his companion cause serious bodily injury


to the victim. Jury could also have reasonably inferred


that defendant lured the victim to the door and stepped


back from the entrance to enable his companion to


enter the doorway and shoot the victim.


Outcome


Judgment affirmed. Trial court did not commit plain


error by submitting charges to the jury. There was


sufficient evidence to convict defendant of murder and


aggravated burglary. Defendant failed to establish, as a


threshold matter, that there was insufficient evidence to


support charge.


LexisNexis® Headnotes


Criminal Law & Procedure > Appeals > Standards of


Review > General Overview


HN1 On appeal, the record facts are reviewed in a light


most favorable to the jury's verdict.


Criminal Law & Procedure > ... > Reviewability >


Preservation for Review > General Overview


HN2 As a general rule, claims not raised before the trial


court may not be raised on appeal.


Criminal Law & Procedure > ... > Reviewability >


Preservation for Review > General Overview


Criminal Law & Procedure > ... > Standards of Review >


Plain Error > General Overview


HN3 The preservation rule applies to every claim,


including constitutional questions, unless a defendant







can demonstrate that exceptional circumstances exist


or plain error occurred.


Criminal Law & Procedure > ... > Reviewability >


Preservation for Review > General Overview


Criminal Law & Procedure > ... > Reviewability >


Preservation for Review > Exceptions to Failure to Object


HN4 The exceptional circumstances exception to the


preservation rule is ill-defined and applies primarily to


rare procedural anomalies.


Criminal Law & Procedure > ... > Reviewability >


Preservation for Review > General Overview


Criminal Law & Procedure > ... > Standards of Review >


Plain Error > Definition of Plain Error


HN5 The plain error exception to the preservation rule


enables the appellate court to balance the need for


procedural regularity with the demands of fairness. At


bottom, the plain error rule's purpose is to permit a


reviewing court to avoid injustice.


Criminal Law & Procedure > ... > Standards of Review >


Plain Error > General Overview


Criminal Law & Procedure > ... > Standards of Review >


Plain Error > Burdens of Proof


HN6 To demonstrate plain error, a defendant must


establish that (i) an error exists; (ii) the error should


have been obvious to the trial court; and (iii) the error is


harmful, i.e., absent the error, there is a reasonable


likelihood of amore favorable outcome for the appellant,


or phrased differently, the appellate court's confidence


in the verdict is undermined.


Criminal Law & Procedure > Postconviction Proceedings >


Arrest of Judgment


Evidence > Weight & Sufficiency


HN7 As a general rule, to ensure that the trial court


addresses the sufficiency of the evidence, a defendant


must request that the court do so. The Utah Rules of


Criminal Procedure state that when a defendant moves


the court to arrest judgment on the basis of insufficient


evidence, the directive is mandatory in that the court


shall arrest judgment if the facts proved or admitted do


not constitute a public offense. Utah R. Crim. P. 23.


Criminal Law & Procedure > ... >Accusatory Instruments >


Indictments > General Overview


Criminal Law & Procedure > Postconviction Proceedings >


Arrest of Judgment


Evidence > Weight & Sufficiency


HN8When a defendant fails to make a motion to arrest


judgment on the basis of insufficient evidence, the


directive is permissive, providing that the trial court may


arrest judgment. Utah R. Crim. P. 17(o), 24(a).


Criminal Law & Procedure > Trials > Judicial Discretion


Evidence > Weight & Sufficiency


HN9 Even when a defendant fails to move the court for


relief based on the sufficiency of the evidence, the trial


court's discretion is not unlimited. When it appears to


the court that there is not sufficient evidence to put a


defendant to his defense, it shall forthwith order him


discharged. Utah Code Ann. § 77-17-3 (1999). Thus,


under this provision, the trial court shall grant relief


when the evidence is insufficient, even if a defendant


fails to properly raise the issue, but only when the


evidentiary defect is apparent to the trial court.


Evidence > Relevance > Preservation of Relevant


Evidence > Exclusion & Preservation by Prosecutors


Evidence > ... > Procedural Matters > Objections & Offers


of Proof > Objections


Evidence > Weight & Sufficiency


HN10ReadingUtahCodeAnn. § 77-17-3 in conjunction


with the rules of criminal procedure that govern the trial


court's responsibility to grant relief based on the


sufficiency of the evidence, it is clear that as a general


rule, a defendant must raise the sufficiency of the


evidence by proper motion or objection to preserve the


issue for appeal.


Criminal Law & Procedure > ... > Standards of Review >


Plain Error > General Overview


HN11 Utah Code Ann. § 77-17-3 states that when the


evidentiary defect is apparent to the trial court, the court


"shall" discharge the defendant. It necessarily follows


that the trial court plainly errs if it submits the case to the


jury and thus fails to discharge a defendant when the


insufficiency of the evidence is apparent to the court.


Criminal Law & Procedure > ... > Standards of Review >


Plain Error > General Overview


Criminal Law & Procedure > ... > Standards of Review >


Plain Error > Definition of Plain Error
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Criminal Law & Procedure > ... > Standards of Review >


Plain Error > Evidence


HN12 While it is difficult for the court on appeal to


dictate when an evidentiary defect was apparent to the


trial court, there is a certain point at which an evidentiary


insufficiency is so obvious and fundamental that it would


be plain error for the trial court not to discharge the


defendant.


Criminal Law & Procedure > ... > Standards of Review >


Plain Error > General Overview


HN13 To establish plain error, a defendant must


demonstrate first that the evidence was insufficient to


support a conviction of the crime charged and second


that the insufficiency was so obvious and fundamental


that the trial court erred in submitting the case to the


jury.


Criminal Law & Procedure > ... > Standards of Review >


Plain Error > General Overview


Criminal Law & Procedure > ... > Standards of Review >


Plain Error > Definition of Plain Error


Criminal Law & Procedure > ... > Standards of Review >


Plain Error > Evidence


Evidence > Weight & Sufficiency


HN14 To determine whether there was sufficient


evidence to convict a defendant, appellate courts do not


examine whether they believe that the evidence at trial


established guilt beyond a reasonable doubt. Rather,


they will conclude that the evidence was insufficient


when, after viewing the evidence and all inferences


drawn therefrom in a light most favorable to the jury's


verdict, the evidence is sufficiently inconclusive or


inherently improbable such that reasonablemindsmust


have entertained a reasonable doubt that the defendant


committed the crime for which he or she was convicted.


Civil Procedure > ... > Jury Trials > Jury Instructions >


General Overview


Criminal Law & Procedure > ... > Homicide, Manslaughter


& Murder > Murder > General Overview


Criminal Law & Procedure > ... > Homicide, Manslaughter


& Murder > Murder > Depraved Heart


HN15 Murder is (1) intentionally or knowingly causing


the death of another, (2) a killing that results from an


intent to cause serious bodily injury, or (3) a killing that


results from conduct evincing a depraved indifference


to human life. Utah Code Ann. § 76-5-203 (1999).


Criminal Law & Procedure > Accessories > Aiding &


Abetting


Evidence > Burdens of Proof > Proof Beyond Reasonable


Doubt


HN16 Under Utah's accomplice liability statute, anyone


acting with themental state required for the commission


of an offense who solicits, requests, commands,


encourages, or intentionally aids another person to


engage in conduct which constitutes an offense shall be


criminally liable as a party for such conduct. Utah Code


Ann. § 76-2-202.


Criminal Law & Procedure > ... > Murder > Definitions >


General Overview


Criminal Law & Procedure > ... > Homicide, Manslaughter


& Murder > Murder > Depraved Heart


Criminal Law & Procedure > Trials > Burdens of Proof >


Prosecution


Criminal Law & Procedure > Criminal Offenses > Acts &


Mental States > General Overview


Criminal Law & Procedure > Criminal Offenses > Acts &


Mental States > Actus Reus


Evidence > Burdens of Proof > Proof Beyond Reasonable


Doubt


Evidence >Admissibility >Circumstantial &Direct Evidence


HN17 Intent can be proven by circumstantial evidence.


When intent is proven by circumstantial evidence,


appellate courts must determine (1) whether the State


presented any evidence that a defendant possessed


the requisite intent, and (2) whether the inferences that


can be drawn from that evidence have a basis in logic


and reasonable human experience sufficient to prove


that the defendant possessed the requisite intent.


Criminal Law & Procedure > ... > Theft & Related


Offenses > Burglary & Criminal Trespass > General


Overview


Criminal Law & Procedure > ... > Burglary & Criminal


Trespass > Burglary > General Overview


HN18 To convict a defendant of aggravated burglary,


the State has to prove every statutory element of the


crime.


Criminal Law & Procedure > ... > Theft & Related


Offenses > Burglary & Criminal Trespass > General


Overview


Criminal Law & Procedure > ... > Burglary & Criminal


Trespass > Burglary > General Overview
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HN19 See Utah Code Ann. § 76-6-202 (1) (1999).


Criminal Law & Procedure > ... > Theft & Related


Offenses > Burglary & Criminal Trespass > General


Overview


Criminal Law & Procedure > ... > Burglary & Criminal


Trespass > Burglary > General Overview


Criminal Law & Procedure > ... > Burglary & Criminal


Trespass > Burglary > Elements


HN20 Aburglary is aggravated underUtah CodeAnn. §


76-6-203 if the actor or another participant causes


bodily injury to another in the course of the burglary.


Criminal Law & Procedure > Criminal Offenses > Acts &


Mental States > Actus Reus


Criminal Law & Procedure > Appeals > Standards of


Review > General Overview


Evidence >Admissibility >Circumstantial &Direct Evidence


HN21 Intent may be proven by circumstantial evidence


and reasonable inferences drawn therefrom, and intent


is rarely established by direct evidence.Appellate courts


therefore must look to the circumstantial evidence and


all reasonable inferences drawn therefrom to determine


whether the evidence to support the verdict was


completely lacking or was so slight and unconvincing as


to make the verdict plainly unreasonable and unjust.
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Judges:Russon,Associate Chief Justice. Chief Justice


Howe, Justice Durham, Justice Durrant, and Justice


Wilkins concur in Associate Chief Justice Russon's


opinion.


Opinion by: RUSSON


Opinion


RUSSON, Associate Chief Justice:


[*P1] Defendant Sean Holgate was tried before a jury


and convicted of murder and aggravated burglary.


Holgate argues on appeal that there was insufficient


evidence to sustain a conviction on either count. Holgate


failed to raise the sufficiency of the evidence issue


below, but argues that he should be entitled to raise


such a claim initially on appeal.


BACKGROUND


[*P2] HN1 "On appeal, we review the record facts in a


light most favorable to the jury's verdict and recite the


facts accordingly." State v. Brown, 948 P.2d 337, 339


(Utah 1997). [**2] We present conflicting evidence only


as necessary to understand issues raised on appeal.


See State v. Dunn, 850 P.2d 1201, 1206 (Utah 1993).


[*P3] On the evening of June 17, 1997, Jake Gallegos,


the victim, along with two friends, went to Holgate's


apartment in West Valley City to purchase drugs.


Holgate's friend Micah Phillips joined the group at


Holgate's apartment. At some point, Gallegos and his


two friends left the apartment and returned to deliver


forty dollars to Holgate. Gallegos gave the money to


Holgate but then angrily left, exclaiming that Holgate


had cheated him. Holgate later testified that Gallegos


was "pretty furious" when he left.


[*P4] Later that evening, Gallegos telephoned Holgate


several times and threatened Holgate and his mother.


Gallegos also returned to Holgate's apartment to make


additional threats. Among other threats, Gallegos


threatened to take Holgate and his family hostage.


Holgate's mother, who resided with Holgate, called the


police to report the harassment. Officer Rafael Fausto


reported to the scene and discussed the matter with


Holgate and his mother. Attempting to resolve the


dispute,Officer Fausto contactedGallegos and escorted


him [**3] to Holgate's apartment. After discussing the


matter, Gallegos apologized and shook hands with


Holgate. Officer Fausto instructed Gallegos to make no


further contact with Holgate and his family, and


instructed Holgate to contact the police if any further


problems arose.


[*P5] On June 19, 1997, Holgate called Gallegos to tell


him that he would be coming over to his apartment.


Phillips joined Holgate, and they proceeded together to


Gallegos's apartment, which was located in the same


apartment complex. Holgate later testified that Phillips


did not "really know" Gallegos and had not been


threatened by him. However, Holgate had informed


Phillips that Gallegos was dangerous. Phillips hid


himself just outside the apartment door so that he was


out of the line of sight of whoever answered the door.


Holgate knocked on the door. Gallegos's friend, Tuty


Tho, opened the door and was greeted by Holgate, who
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asked to see Gallegos. Tho called for Gallegos, who


was in the kitchen, and Gallegos told Tho to invite


Holgate in. Holgate called out to Gallegos, responding,


"No. Why don't you come out here? I need to talk to you


real fast." Gallegos then proceeded from the kitchen


toward the apartment entrance [**4] and as he did so,


again invited Holgate in. Holgate once again refused


and then stepped backwards, grinning, while Phillips


stepped inside the entrance of the apartment. Standing


inside the entrance with both hands hidden behind his


back, Phillips asked, "Hey, what's up, bro?" to which


Gallegos replied, "What's up?"After this brief exchange,


Phillips asked Gallegos in a threatening voice, "What


are you going to do now?" and pulled from behind his


back a semi-automatic handgun. Throughout this


exchange, Holgate stood directly behind Phillips and


was grinning. 1


[*P6] AsGallegos turned to flee into the kitchen, Phillips


fired the gun, fatally wounding Gallegos. Phillips then


waved the gun back and forth in a sweeping motion,


and after his gun apparently jammed, fled from


Gallegos's apartment with Holgate. Holgate and Phillips


[**5] ran together in a direct path across the apartment


complex and parking lot to Phillips's vehicle, which was


parked nearby. A friend of Phillips and Holgate, Tony


Miller, waited in the driver's seat of the vehicle. When


Holgate and Phillips arrived, Holgate said, "Get in, G." 2


Phillips and Holgate then climbed into the car and were


driven away from the apartment complex by Miller.


They departed so quickly that the vehicle's tires


squealed as they sped away.


[*P7] The police apprehended them shortly thereafter.


When asked by the police why he thought they had


been stopped, Holgate replied, "Because somebody


talking shit got dealt with." A search of the car revealed


the murder weapon wrapped in a stocking cap under


[**6] the front passenger seat. Tests performed


thereafter revealed the presence of gunpowder residue


on Holgate's clothing. While being transported to the


police station, Holgate asked an officer, "Does this have


anything to do with what happened in West Valley?"


Holgate testified at trial that he did not find out that


Gallegos had been shot until two to three hours after the


shooting when he was interrogated at the police station.


[*P8] For his alleged participation in the killing of


Gallegos, Holgate was charged with murder, a first


degree felony, in violation ofUtahCodeAnn. § 76-5-203,


and aggravated burglary, a first degree felony, in


violation ofUtahCodeAnn. § 76-6-203. 3At his jury trial,


Holgate alleged that he went to Gallegos's apartment


on June 19 because Phillips claimed he wanted to


return the forty dollars that Gallegos said they had


stolen. Holgate conceded that they did not return the


forty dollars to Gallegos, and a search of the car and the


three suspects revealed only sixty-two cents in their


possession.


[*P9] [**7] The jury foundHolgate guilty on both counts,


and the trial court sentenced Holgate to concurrent


prison terms of five years to life for the two convictions


and consecutive one-year terms on each count for a


weapons-related enhancement.


[*P10] On appeal, Holgate argues that there was


insufficient evidence to convict him of either murder or


aggravated burglary. Holgate concedes that he failed to


raise the sufficiency issue before the trial court, but


contends that he should be entitled to raise it for the first


time on appeal because (1) a conviction based on


insufficient evidence constitutes "plain error" or


"exceptional circumstances," (2) such a conviction


would violate Holgate's "fundamental constitutional


rights," and (3) a rule permitting defendants to raise an


insufficient evidence claim for the first time on appeal


would not implicate the policies on which the


preservation doctrine is premised.


ANALYSIS


I. PRESERVATIONOFAN INSUFFICIENT EVIDENCE


CLAIM


[*P11] HN2 As a general rule, claims not raised before


the trial court may not be raised on appeal. See State v.


1 Tho testified at trial that Holgate was "grinning" during the exchange at Gallegos's door. Holgate admitted that he might


have grinned as he leaned against the railing outside the door.


2 The State presented the testimony of a child who observed the suspects' flight from the scene and heard the exchange


between Holgate and Phillips as they entered the vehicle. The State alleged that "G" is a street term for "gangster." Holgate


claimed that Phillips, not Holgate, said, "Get in, G."


3 Holgate and Phillips were each chargedwithmurder and aggravated burglary for their participation in the killing of Gallegos.


It appears from the record that Phillips was convicted of a lesser charge pursuant to a plea agreement. However, this


information was not before the jury during Holgate's trial.
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Marvin, 964 P.2d 313, 318 (Utah 1998) . The


preservation rule serves two important policies. [**8]


First, "in the interest of orderly procedure, the trial court


ought to be given an opportunity to address a claimed


error and, if appropriate, correct it." State v. Eldredge,


773 P.2d 29, 36 (Utah 1989) . Second, a defendant


should not be permitted to forego making an objection


with the strategy of "enhanc[ing] the defendant's


chances of acquittal and then, if that strategy fails, . . .


claim[ing] on appeal that the Court should reverse."


State v. Bullock, 791 P.2d 155, 159 (Utah 1989).HN3 To


serve these policies, we have held that the preservation


rule applies to every claim, including constitutional


questions, unless a defendant can demonstrate that


"exceptional circumstances" exist or "plain error"


occurred. See Monson v. Carver, 928 P.2d 1017, 1022


(Utah 1996); State v. Lopez, 886 P.2d 1105, 1113 (Utah


1994).


[*P12] HN4 We have stated that "the exceptional


circumstances exception is ill-defined and applies


primarily to rare procedural anomalies." State v. Dunn,


850 P.2d 1201, 1209 n.3 (Utah 1993). Holgate fails to


point out any procedural anomalies or other exceptional


circumstances that might justify [**9] his failure to


preserve the sufficiency of the evidence in the instant


case. We thus turn to his claim of plain error.


[*P13] HN5 The plain error exception enables the


appellate court to "balance the need for procedural


regularity with the demands of fairness." State v. Verde,


770 P.2d 116, 122 n.12 (Utah 1989). "At bottom, the


plain error rule's purpose is to permit us to avoid


injustice." Eldredge, 773 P.2d at 35 n.8. HN6 To


demonstrate plain error, a defendant must establish


that "(i) an error exists; (ii) the error should have been


obvious to the trial court; and (iii) the error is harmful,


i.e., absent the error, there is a reasonable likelihood of


a more favorable outcome for the appellant, or phrased


differently, our confidence in the verdict is undermined."


Dunn, 850 P.2d at 1208-09.


[*P14] HN7 As a general rule, to ensure that the trial


court addresses the sufficiency of the evidence, a


defendant must request that the court do so. The Utah


Rules of Criminal Procedure state that when a defendant


moves the court to arrest judgment on the basis of


insufficient evidence, the directive is mandatory in that


the court "shall arrest judgment if the [**10] facts proved


or admitted do not constitute a public offense." Utah R.


Crim. P. 23. HN8 In contrast, when a defendant fails to


make such a motion, the directive is permissive,


providing that the trial court may arrest judgment. See


id.; see also Utah R. Crim. P. 17(o) ("The court may


issue an order dismissing any information or indictment


. . . upon the ground that the evidence is not legally


sufficient to establish the offense charged . . ." (emphasis


added)); Utah R. Crim. P. 24(a) ("The court may, upon


motion of a party or upon its own initiative, grant a new


trial in the interest of justice if there is any error or


impropriety which had a substantial adverse effect upon


the rights of a party." (emphasis added)). 4


[*P15] [**11] HN9 However, even when a defendant


fails to move the court for relief based on the sufficiency


of the evidence, the trial court's discretion is not


unlimited. The Code of Criminal Procedure provides,


"When it appears to the court that there is not sufficient


evidence to put a defendant to his defense, it shall


forthwith order him discharged." Utah Code Ann. §


77-17-3 (1999). Thus, under this provision, the trial


court "shall" grant relief when the evidence is insufficient,


even if a defendant fails to properly raise the issue, but


only when the evidentiary defect is "apparent" to the


trial court. Id.


[*P16] HN10 Reading section 77-17-3 in conjunction


with the rules of criminal procedure that govern the trial


court's responsibility to grant relief based on the


4 Holgate impliedly contends that these rules require the trial court to grant relief sua sponte. However, Holgate relies


primarily upon federal precedent that is inapposite. Rule 29(a) of the Federal Rules of Criminal Procedure states that "[t]he


court on motion of a defendant or of its ownmotion shall order the entry of judgment of acquittal . . . if the evidence is insufficient


to sustain a conviction." (Emphasis added.) See also 2 Charles A. Wright, Federal Practice and Procedure: Criminal 2d § 469,


at 673 (1982). In contrast, the Utah rules, as discussed above, provide that the trial court "may" grant relief when the evidence


is insufficient. Regardless, most federal courts have limited the application of rule 29(a) so as to bar the defendant from raising


the sufficiency of the evidence for the first time on appeal absent plain error. See id.


In addition, Holgate urges us to look to rule 52(b) of the Utah Rules of Civil Procedure, which permits a party to a civil bench


trial to raise the sufficiency of the evidence initially on appeal, and the case of State v. Larsen, 2000 UTApp 106, P9 n.4, 999


P.2d 1252, 1255 n.4, 393 Utah Adv. Rep. 11, in which the court of appeals applied rule 52(b) in the context of a criminal bench


trial. However, we decline to comment on rule 52(b) or the court of appeals' application of the rule in Larsen because neither


rule 52(b) nor Larsen is relevant to the instant case, in which Holgate was convicted after a jury trial.
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sufficiency of the evidence, it is clear that as a general


rule, a defendant must raise the sufficiency of the


evidence by proper motion or objection to preserve the


issue for appeal. This rule serves the two policies on


which the preservation rule is based. First, as the trial


court has no duty under statute or rule to examine the


sufficiency of the evidence unless the defendant moves


the court to [**12] do so or there is an "apparent"


insufficiency, the preservation rule ensures that the


issue will be brought to the trial court's attention and the


trial court will have the opportunity to address the issue.


See Eldredge, 773 P.2d at 36. Second, a general rule


that preservation is necessary in this context would


prevent a defendant from deliberately foregoing relief


below based on the sufficiency of the evidence, hoping


that a remediable evidentiary defect might not be


perceived and corrected, thus strategically facilitating


the defendant's chance for a reversal on appeal. See


State v. Bullock, 791 P.2d 155, 159 (Utah 1989).


[*P17] Having thus concluded that preservation is


necessary as a general rule, we must determine under


what circumstances it would be plain error for the trial


court not to discharge a defendant on the basis of


insufficient evidence. HN11 Section 77-17-3 states that


when the evidentiary defect is "apparent" to the trial


court, the court "shall" discharge the defendant. It


necessarily follows that the trial court plainly errs if it


submits the case to the jury and thus fails to discharge


a defendant when the insufficiency of the evidence


[**13] is apparent to the court. HN12While it is difficult


for the court on appeal to dictate when an evidentiary


defect was apparent to the trial court, there is a certain


point at which an evidentiary insufficiency is so obvious


and fundamental that it would be plain error for the trial


court not to discharge the defendant. An example is the


case in which the State presents no evidence to support


an essential element of a criminal charge. The plain


error exceptionwould serve to avoid amanifest injustice


in such a case. HN13 Thus, to establish plain error, a


defendant must demonstrate first that the evidence was


insufficient to support a conviction of the crime charged


and second that the insufficiency was so obvious and


fundamental that the trial court erred in submitting the


case to the jury. 5


[**14] II. PLAIN ERROR


[*P18] HN14 To determine whether there was sufficient


evidence to convict a defendant, we do not examine


whether we believe that the evidence at trial established


guilt beyond a reasonable doubt. Rather, we will


conclude that the evidence was insufficient when, after


viewing the evidence and all inferences drawn therefrom


in a lightmost favorable to the jury's verdict, the evidence


"is sufficiently inconclusive or inherently improbable


such that reasonable minds must have entertained a


reasonable doubt that the defendant committed the


crime for which he or she was convicted."State v. Dunn,


850 P.2d 1201, 1212 (Utah 1993) . If we conclude that


the evidence was insufficient to convict Holgate, we


must then, as discussed above, determine whether the


evidentiary defect was so obvious and fundamental that


it was plain error to submit the case to the jury.


A. Murder


[*P19] We first consider whether there was sufficient


evidence to allow the murder charge to be submitted to


the jury. HN15 Murder is (1) intentionally or knowingly


causing the death of another, (2) a killing that results


from an intent to cause serious bodily injury, or (3) a


killing that results [**15] from conduct evincing a


depraved indifference to human life. See Utah Code


Ann. § 76-5-203 (1999) .HN16UnderUtah's accomplice


liability statute, anyone "acting with the mental state


required for the commission of an offense . . . who


solicits, requests, commands, encourages, or


intentionally aids another person to engage in conduct


which constitutes an offense shall be criminally liable as


a party for such conduct." Id. § 76-2-202.


[*P20] The State does not dispute that Phillips, rather


than Holgate, fatally shot Gallegos. Therefore, in order


to convict Holgate of murder under the accomplice


liability statute, the State had the burden of proving


beyond a reasonable doubt that Holgate (1) intentionally


or knowingly participated in the killing, (2) intended that


Phillips cause serious bodily injury to Gallegos, or (3)


acted under circumstances evincing a depraved


indifference to human life.


[*P21] HN17 "It is well established that intent can be


proven by circumstantial evidence." State v. James,


819 P.2d 781, 789 (Utah 1991) . When intent is proven


by circumstantial evidence, we must determine (1)


5 Having concluded that the two recognized exceptions to the preservation rule--exceptional circumstances and plain


error--govern a defendant's responsibility to preserve an insufficient evidence claim, we do not address Holgate's constitutional


and policy-based arguments.
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whether the State presented "'any evidence'" [**16]


that Holgate possessed the requisite intent, and (2)


whether "'the inferences that can be drawn from that


evidence have a basis in logic and reasonable human


experience sufficient to prove that Holgate possessed


the requisite intent. State v. Brown, 948 P.2d 337, 344


(Utah 1997) (quoting State v. Workman, 852 P.2d 981,


985 (Utah 1993)).


[*P22] To be submitted to the jury, there had to be


sufficient evidence, including the logical and reasonable


inferences that could be drawn therefrom, that Holgate


was a knowing participant in the killing of Gallegos. The


following evidence was before the court:


(1) Two days before the shooting, Gallegos called


Holgate several times, threatening him for allegedly


stealing his money in a drug transaction. In one threat,


Gallegos informed Holgate that he intended to hold


Holgate and his family hostage. Prior to the shooting,


Holgate informed Phillips that Gallegos was dangerous


and remained a threat. Phillips, however, did not "really


know" Gallegos and had not been threatened by him.


(2) On the day of the shooting, Holgate telephoned


Gallegos and informed him that he would be coming


over to his apartment. Holgate and [**17] Phillips went


over toGallegos's apartment together. However, Phillips


stepped aside from the doorway, out of view, so that


only Holgate appeared outside when Tho opened the


apartment door. When Gallegos called out to Tho to


invite Holgate into the apartment, Holgate refused and


replied, "No. Why don't you come out here? I need to


talk to you real fast." As Gallegos approached the door


and invited Holgate in, Holgate again refused to enter


the apartment and instead stepped back with a grin on


his face, allowing Phillips to enter the doorway and


shoot Gallegos.


(3) When asked at trial if he knew that Phillips brought a


gun toGallegos's apartment, Holgate initially responded


in the affirmative, "I knew he had a gun, yes." When


asked a second time, however, Holgate stated that he


knew Phillips owned a gun, but did not see the gun on


the day of the shooting. Moreover, when Holgate


stepped back from Gallegos's doorway prior to the


shooting, Phillips stepped directly in front of Holgate


with his hands behind his back--not in his pockets,


under his shirt, or otherwise concealed from Holgate.


When Phillips then raised his hands from behind his


back, he was holding the weapon. Holgate testified,


[**18] however, that he did not see the gun even after


Phillips stepped in front of him.


(4)After the shooting, Phillips and Holgate ran down the


stairs together, along a sidewalk, and across a parking


lot in a relatively direct path to Phillips's car. When they


arrived at the car, Holgate said to Phillips, "Get in, G."


After the two young men climbed into the car, their


friend Miller, who had been waiting in the driver's seat,


immediately drove the vehicle away from the scene.


(5)When the car was stopped shortly after the shooting,


a police officer asked Holgate why he thought they were


being stopped, and Holgate responded, "Because


somebody talking shit got dealt with." He later added,


"Does this have anything to do with what happened in


West Valley?" However, Holgate testified at trial that he


did not find out that Gallegos had been shot until two to


three hours after the shootingwhen hewas interrogated


at the police station.


[*P23] Reviewing all of the evidence, a jury could


reasonably infer the following:


(1) Holgate had a motive to kill Gallegos and planned,


along with Phillips, to do so. While Holgate claimed that


he lacked any motive to kill Gallegos and that Phillips


instead [**19] acted out of an inexplicable motive, the


evidence in this regard suggests otherwise. Gallegos


had threatenedHolgate and his family--even threatening


to hold themhostage--only two days before the shooting


occurred. Moreover, even though Holgate claimed that


he had worked out his differences with Gallegos,


Holgate informed Phillips, who did not "really know"


Gallegos and had not been threatened by him, that


Gallegoswas still a threat. Thus, a jury could reasonably


infer that Holgate had a real motive to kill Gallegos out


of revenge or even fear, that Holgate was the instigator


of the crime, and that Phillips lacked any motive


independent of his intention to protect or "stick up for"


Holgate.


(2) Holgate concealed Phillips's presence in order to


lure Gallegos to the door. This inference is supported by


Holgate's appearing alone atGallegos's apartment door,


failing to announce Phillips's presence, refusing to enter


the apartment when asked, and stepping away with a


grin on his face as Gallegos came near. A jury could


reasonably infer that by luring Gallegos to the door,


Holgate provided to Phillips a clear and direct shot at


Gallegos.


(3) Holgate knew that Phillips brought a gun [**20] to


Gallegos's apartment. First, a jury could reasonably


infer that even if Holgate had not seen the gun before
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the shooting, he knew Phillips had the gun when they


went to Gallegos's apartment, as he first testified.


Second, a jury could reasonably infer that when Phillips


stepped in front of Holgate with his hands behind his


back, Holgate could have seen the gun.


(4) Holgate and Phillips had planned in advance to


commit the murder. A jury could reasonably make this


inference from the circumstances of Holgate's flight.


Holgate and Phillips ran from Gallegos's apartment in a


direct path to Phillips's car, in which a friend had been


waiting to serve as their getaway driver. Moreover,


Holgate's statement to Phillips to "Get in, G," further


strengthens an inference that they had planned their


escape from the crime scene. While a defendant's flight


from a crime scene, standing alone, "does not support


an inference of intentional conduct," James, 819 P.2d at


790, the circumstances of a defendant's flight, in addition


to other circumstantial evidence, may be adequate to


support such an inference. 6 Here, a jury could


reasonably have inferred Holgate's intent from the


circumstances [**21] of defendant's flight in addition to


"other evidence of the defendant's intent . . . present in


the record." Id.


[**22] (5) Holgate intended to kill Gallegos in retaliation


for the threats Gallegos had made to Holgate and his


family. A jury could reasonably make this inference on


the basis of Holgate's statement to the police prior to his


arrest that "somebody talking shit got dealt with."


Moreover, a jury could interpret Holgate's statement of


having "dealt with" Gallegos as inconsistent with his


explanation at trial of not intending to have shotGallegos


and having no idea until two to three hours after the


shooting whether Gallegos had actually been shot.


[*P24] From these reasonable inferences and the


evidence before the trial court, a jury could reasonably


have concluded that Holgate intentionally or knowingly


participated in the killing of Gallegos or intended that


Phillips cause serious bodily injury to Gallegos. Thus,


there was sufficient evidence to convict defendant of


murder, and as a result, the trial court did not commit


plain error in submitting the matter to the jury for


determination.


B. Aggravated Burglary


[*P25] We next consider the sufficiency of the evidence


supporting Holgate's aggravated burglary conviction.


HN18 To convict Holgate of aggravated burglary, the


State had to prove every [**23] statutory element of the


crime. HN19 Utah Code Ann. § 76-6-202 (1) (1999)


defines the crime of burglary as follows: "A person is


guilty of burglary if he enters or remains unlawfully in a


building or any portion of a building with intent to commit


a felony or theft or commit an assault on any person."


HN20 Aburglary is aggravated underUtah CodeAnn. §


76-6-203 if the actor or another participant causes


bodily injury to another in the course of the burglary. It is


undisputed that Phillips, not Holgate, enteredGallegos's


apartment and fatally shot Gallegos. It was therefore


necessary for the State to satisfy the requirements of


the accomplice liability statute, Utah Code Ann. §


76-2-202, in order to convict Holgate of aggravated


burglary. The State had to show that Holgate, acting


"with the mental state required for the commission of"


aggravated burglary, "solicit[ed], request[ed],


command[ed], encourage[ed], or intentionally aid[ed]"


Phillips in the commission of aggravated burglary. Id. In


otherwords, theState had to prove beyond a reasonable


doubt that Holgate intentionally aided Phillips [**24] in


enteringGallegos's apartment and intended that Phillips


commit a felony or an assault inside the apartment.


[*P26] Holgate argues that there was insufficient


evidence to sustain the aggravated burglary conviction


because there was no proof of Holgate's intent that


Phillips enter or remain in Gallegos's apartment. HN21


However, intent may be proven by circumstantial


evidence and reasonable inferences drawn therefrom,


and intent is rarely established by direct evidence. See


Brown, 948 P.2d at 344. We therefore must look to the


circumstantial evidence and all reasonable inferences


drawn therefrom to determine whether "'the evidence to


support the verdict was completely lacking or was so


slight and unconvincing as to make the verdict plainly


unreasonable and unjust.'" State v. Heaps, 2000 UT 5,


P19, 999 P.2d 565 (quoting Child v. Gonda, 972 P.2d


425, 433 (Utah 1998)).


6 See State v. Little, 194 Conn. 665, 485A.2d 913, 918 (Conn. 1984); State v. Jamison, 269 Kan. 564, 569, 7 P.3d 1204; State


v. Tucker, 242 Neb. 336, 494 N.W.2d 572, 578 (Neb. 1993); State v. Meloon, 124 N.H. 257, 469 A.2d 1316, 1318 (N.H. 1983);


Commonwealth v. Lewis, 276 Pa. Super. 451, 419 A.2d 544, 546-47 (Pa. Super. Ct. 1980); see also 1 Wharton's Criminal


Evidence § 214, at 450 (Charles E. Torcia ed., 13th ed. 1972) ("Flight by itself is not sufficient to establish the guilt of the


defendant, but is merely a circumstance to be considered with other factors as tending to show a consciousness of guilt and


therefore guilt itself. That there is evidence which tends to weaken the inference of guilt implicit in flight does not render the


evidence of flight inadmissible, but is merely to be considered by the jury in weighing the effect of such flight." (footnotes


omitted)).
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[*P27] The primary evidence on this issue is as follows:


Holgate stood outside the doorway of Gallegos's


apartment concealing Phillips's presence when Tho


answered the door. Holgate refused to enter Gallegos's


apartment when asked to do so and insisted, "No. Why


don't you come [**25] out here? I need to talk to you real


fast." Then, when Gallegos arrived at the door, Holgate


stepped back from the doorway with a grin on his face


as Phillips entered the doorway.


[*P28] A jury could reasonably infer from this evidence


that Holgate lured Gallegos to the door and stepped


back from the entrance to enable Phillips to enter the


doorway and shoot Gallegos. Moreover, it would not be


unreasonable to infer from this evidence that Holgate


intended to aid Phillips's entry into the apartment for the


purpose of shooting Gallegos. In sum, in light of the


evidence supporting the aggravated burglary charge


and the reasonable inferences that could be drawn


therefrom, a jury could reasonably conclude that Holgate


intentionally aided Phillips in entering Gallegos's


apartment and intended that Phillips commit a felony or


assault inside the apartment. Thus, there was sufficient


evidence to convict Holgate of aggravated burglary, and


as a result, it was not error for the trial court to submit


the aggravated burglary charge to the jury for


determination.


CONCLUSION


[*P29] While the sufficiency of the evidence may be


reviewed for plain error, Holgate has not demonstrated


that the trial [**26] court plainly erred in submitting his


case to the jury because he has failed to establish, as a


threshold matter, that there was insufficient evidence to


support either the murder charge or the aggravated


burglary charge. We therefore affirm both of Holgate's


convictions.


[*P30] Chief Justice Howe, Justice Durham, Justice


Durrant, and Justice Wilkins concur in Associate Chief


Justice Russon's opinion.
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Opinion


[**230]


HOWE, Chief Justice:


INTRODUCTION


[*P1] We granted certiorari to review an
unpublished court of appeals decision affirming
the trial court’s denial of defendant Valden Cram’s
motion to dismiss a criminal information on the
ground of double jeopardy.


BACKGROUND


[*P2] Cram was charged with four counts of tax
evasion, a second degree felony, in violation of
sections 76-8-1101(1)(c) and 59-1-401(9)(c) of
the Utah Code. One count was dismissed before
trial. The remaining three counts were tried before
a jury. On the second day of trial, after hearing
testimony, the jury was excused to deliberate at
6:47 p.m. At 9:09 p.m. the bailiff reported to the
court [***2] that the jurors ″indicated they were
unable to reach a decision.″ The court then
discussed with counsel the jurors’ indecision and
whether to give an Allen 1,or jury deadlock,
[**231] instruction. Defense counsel objected to


the giving of the Allen instruction and moved for
a mistrial on the basis that the jury had indicated
that it could not reach a verdict. The court denied
the motion for mistrial, but instead recalled the
jury, gave an Allen instruction, and sent it back to
deliberate further. Later, at about 9:50 p.m., the
jury sent two questions to the court. The court


1 Allen v. United States, 164 U.S. 492, 41 L. Ed. 528, 17 S. Ct. 154 (1896). HN1 An Allen instruction is a subsequent instruction given
to a deadlocked jury to encourage the jurors to reevaluate their positions and make further attempts at reaching an agreement on the
verdict.
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conferred with both counsel on the record and
sent responses to the jury. At approximately 10:15
p.m., the bailiff again reported that the jury was
unable to reach a unanimous verdict. The court
reconvened with the jury present and engaged in
the following discussion with the foreperson:


THE COURT: All right. And the report I’ve
received through the bailiff is that the jury has
been unable to reach a unanimous decision. Is
that correct?


JUROR HOLT: Yes.


THE COURT: All right. Do you think that any
additional period of time for deliberation
would make any difference?


JUROR HOLT: No.


THE [***3] COURT: All right. All right. And
do you have any question that you want to ask
about that? There have been a couple of notes
passed and some response given, although
perhaps not as much response as you had
hoped. Any question or--


JUROR HOLT: No. (Inaudible).


THE COURT: All right. Are those questions
that you have not sent out to me so far?


JUROR HOLT: Well, yes and no.


THE COURT: Yes and no. Okay. All right. I
guess I need to make sure I understand then. If
there were a couple of questions answered, do
you think you could reach a verdict or it
would be at least worth deliberating longer or
do you think that would just confirm the
positions or decisions that the jurors have
reached?


JUROR HOLT: Well, speaking for myself, it
would probably (inaudible).


THE COURT: Okay. All right.


Counsel, is there any record that you would
like to make at this point?


[DEFENSE COUNSEL]: I don’t have
anything, your Honor.


[PROSECUTOR]: No, your Honor.


THE COURT: All right. All right.


Well, ladies and gentlemen of the jury, I’m not
going to require you to stay any longer. I am
going to release you from your duties here and
excuse you to go home. [***4] . . . I’m going
to declare that there is a mistrial, that the jury
is not able to reach a verdict, and I’ll excuse
you and release you from your admonition . .
. . Counsel, is there anything else for the
record this evening?


[DEFENSE COUNSEL]: No your Honor.


[*P3] Subsequently, the trial court scheduled a
second jury trial. Cram moved to dismiss the
information, citing his Fifth Amendment right
against being twice in jeopardy, and argued that
the trial court’s declaration of mistrial was not
supported by his consent or by legal necessity.
The trial court denied the motion to dismiss,
finding that there was a proper termination of
prosecution, that the jury was unable to reach a
verdict, and that a proper [***5] record was made
at the time the mistrial was declared.


[*P4] Cram appealed. The court of appeals, in an
unpublished unanimous memorandum decision,
affirmed the trial court. The court of appeals
refused to address Cram’s claims because it (1)
concluded that he had not objected to the trial
court’s decision to declare a mistrial and thus had
failed to preserve his objections, and (2) found
that Cram did not argue on appeal any of the
exceptions to the preservation rule, which include
plain error, exceptional circumstances, or
ineffective assistance of counsel. See State v.
Holgate, 2000 UT 74, P11, 10 P.3d 346; State v.
Dunn, 850 P.2d 1201, 1225-26 (Utah 1993). The
court of appeals then stated that were it to review
the merits of the case, the outcome would not
change. Relying on the standards we set out in
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State v. Ambrose, 598 P.2d 354 (Utah 1979), the
court of appeals decided that the trial court
properly explained its decision, discussed possible
curative alternatives to a mistrial, supported its
decision with findings of fact, and did not declare
the mistrial so abruptly that Cram’s counsel had
no opportunity to object. [***6]


[*P5] [**232] Cram then petitioned for, and this
court granted, a writ of certiorari.


STANDARD OF REVIEW


[*P6] HN2 On certiorari, we review the decision
of the court of appeals for correctness. ″The
correctness of the court of appeals’ decision turns
on whether that court accurately reviewed the trial
court’s decision under the appropriate standard of
review.″ State v. Visser, 2000 UT 88, P9, 22 P.3d
1242. The court of appeals properly focused on
whether the trial court abused its discretion in the
declaration of a mistrial. See Arizona v.
Washington, 434 U.S. 497, 509, 54 L. Ed. 2d 717,
98 S. Ct. 824 (1978); Ambrose, 598 P.2d at
358-60.


ANALYSIS


[*P7] Cram urges us to reverse the court of
appeals and grant his motion to dismiss. He
argues that the court of appeals erred by ruling (1)
that he failed to preserve his objection to the
mistrial for appeal and (2) that even if his objection
was preserved, there is no double jeopardy
violation because the mistrial was based on legal
necessity. We address each argument in turn.


[*P8] HN3 An accused has a constitutional right
to be free from being put twice in jeopardy [***7]
for the same offense. ″The guarantee [against
double jeopardy] assures that, with certain
exceptions, an individual will not be forced to
endure the strain, embarrassment, anxiety and
expense of a [second] criminal trial.″ Ambrose,
598 P.2d at 357. ″It is well established in Utah
that jeopardy attaches when an accused is put on
trial . . . and a jury has been sworn and impaneled.″


Id. at 358. Normally, the State may not prosecute
a defendant for the same offense more than once.
However, ″retrial is not automatically barred when
a criminal proceeding is terminated without finally
resolving the merits of the charges against the
accused.″ Arizona, 434 U.S. at 505. Rather, courts
must balance the defendant’s right to have his trial
concluded by a particular tribunal with the
″public’s interest in fair trials designed to end in
just judgments.″ Id. at 516. Section 76-1-403 of
the Utah Code does not bar reprosecution if the
termination of prosecution was proper. Section
76-1-403(4) states that proper terminations include
situations where the defendant consents to the
termination, he waives his right to object to the
termination, [***8] or the court finds that the
termination is necessary.


I. PRESERVATION


[*P9] We noted in State v. Holgate that, HN4 ″as
a general rule, claims not raised before the trial
court may not be raised on appeal.″ 2000 UT 74,
P11, 10 P.3d 346. We held further ″that the
preservation rule applies to every claim, including
constitutional questions, unless a defendant can
demonstrate that ’exceptional circumstances’ exist
or ’plain error’ occurred. Id. at 350. In State v.
Emmett, 839 P.2d 781, 783-84 (Utah 1992), we
wrote that ″our case law establishes that the
doctrine of waiver has application if defendants
fail to raise claims at the appropriate time at the
trial level, so the judge has an opportunity to rule
on the issue.″ Other cases note that in order to
preserve a claim or an objection for appellate
review, the defendant must raise a timely or
contemporaneous claim or objection. See State v.
Dibello, 780 P.2d 1221, 1226-27 (Utah 1989)
(explaining that issue not properly preserved for
appeal where defense fails to make objection to
remarks at trial); State v. Shickles, 760 P.2d 291,
301 (Utah 1988) (holding [***9] that objection
must be both timely and specific); State v. Tillman,
750 P.2d 546, 551 (Utah 1987) (holding that
contemporaneous objection must be made to
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preserve a claimed error for appeal); State v. Hall,
671 P.2d 201, 202 (Utah 1983) (stating that
dispositive circumstance necessary to preserve
claimed error for appellate review is timely
objection at trial).


[*P10] The two policy reasons for the preservation
rule are, first, to give the trial court an opportunity
to ″address the claimed error, and if appropriate,
correct it,″ and second, that ″a defendant should
not be permitted to forego making an objection
with the strategy of enhancing the defendant’s
chances of acquittal and then, if that strategy fails,
. . . claiming on appeal that the Court should
[**233] reverse.″ Holgate, 2000 UT 74, P11, 10


P.3d 346 (citations omitted). As we said in State v.
Brown, ″defendants are thus not entitled to both
the benefit of not objecting at trial and the benefit
of objecting on appeal.″ 948 P.2d 337, 343 (Utah
1997).


[*P11] Cram argues that he was not obligated to
raise his objection to the dismissal of the jury and
[***10] declaration of mistrial at the time of


trial. Instead, he alerted the court of his objection
to the mistrial and sought a dismissal of the case
on double jeopardy grounds at the scheduling
conference for the retrial. This was not a timely
objection that would have allowed the trial court
the opportunity to ″correct the errors if
appropriate.″ Further, this delay would allow
Cram the benefit both of not objecting during
trial, and of objecting on appeal. Allowing this
delay would be contrary to the policy of the
preservation rule.


[*P12] Relying on Ambrose, Cram argues that he
did not waive his objection because of his ″mere
silence″ when the court declared a mistrial. In
Ambrose, we held that we would ″not presume


that mere silence in this situation can be equated
to waiver of such an important constitutional
right.″ 598 P.2d at 360 (emphasis added). In that
case, ″the court acted so abruptly in discharging
the jury that defendant’s counsel had no
opportunity to object. The double jeopardy
protection is not so ephemeral that it vanishes if
an accused does not anticipate and object to every
unexpected action on the part of the court.″ Id. at
360-61. [***11] The present case is distinguishable
from Ambrose. Cram’s counsel had two
opportunities to object for the record. The trial
court gave counsel an opportunity to object before
and after the court declared a mistrial. The trial
court did not act so abruptly that a declaration of
mistrial was unexpected. By stating that he had
nothing for the record at both of these instances,
defense counsel waived any objection to the
court’s declaration of mistrial.


II. LEGAL NECESSITY


[*P13] Because we decide this case based on the
preservation rule, we need not address whether
there was legal necessity for the mistrial.


CONCLUSION


[*P14] Because Cram did not make a timely
objection to the trial court’s declaration of the
mistrial, and thus did not preserve his objection
for appeal, double jeopardy does not bar Cram’s
retrial or potential conviction. The decision of the
court of appeals is affirmed.


[*P15] Associate Chief Justice Russon, Justice
Durham,


Justice Durrant, and Justice Wilkins concur in
Chief Justice Howe’s opinion.
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Opinion


[*639] DURHAM, Justice:


The Utah Court of Appeals transferred this case
for a determination of whether Daubert v. Merrell
Dow Pharmaceuticals, Inc., 509 U.S. 579, 125 L.
Ed. 2d 469, 113 S. Ct. 2786 (1993), states a
different standard for admitting evidence pursuant
to Federal Rule of Evidence 702 than we
articulated for admission of evidence under Utah
Rule of Evidence 702 in State v. Rimmasch, 775
P.2d 388 (Utah 1989), and if so, whether the
Daubert standard should be adopted as the
governing rule in Utah. Along with this certified
question, this case presents three issues on appeal:
(1) whether, given our determination of the
certified [**2] question, the trial court properly
excluded polygraph evidence under Utah Rule of
Evidence 702, (2) whether the trial court properly
admitted expert handwriting evidence under Utah
Rule of Evidence 702, and (3) whether trial
counsel rendered ineffective assistance by not
objecting [*640] timely to the information
charging defendant with three counts of theft.


I. BACKGROUND


Defendant Gertrude Crosby was employed as a
bookkeeping clerk for Sign Services. Linda
Townsend, the company’s owner, alleged that
between November of 1991 and June of 1992,
Crosby misappropriated company funds for her
personal use. Prior to charging Crosby, the
prosecutor requested that Crosby and Townsend
submit to polygraph examinations. Both agreed,
and Sergeant Steve Bartlett, a state-licensed
polygraph examiner, administered the tests. After
reviewing the test results, Sergeant Bartlett scored
Crosby a +7, concluding that she had been truthful
in denying allegations of misappropriation of


927 P.2d 638, *638; 1996 Utah LEXIS 93, **1


Page 3 of 10







company funds. He then scored Townsend a -4,
stating that it was inconclusive whether she had
been truthful or deceptive. 1 The State then asked
a second polygraph expert, Gale McCurdy, to
examine the test results. He scored Crosby [**3]
a +4 and Townsend a -5, stating that he considered
the results of both tests to be inconclusive.
Despite the inconclusiveness of the polygraph
examinations, the State charged Crosby with three
counts of theft and one count of forgery. Because
the parties did not stipulate to having the polygraph
results admitted into evidence at trial, Crosby
moved to include expert testimony concerning the
results. The trial court denied the motion, ruling
(1) that polygraph tests were not sufficiently
reliable, and (2) that because the test results were
inconclusive, the evidence would not be helpful to
the jury. Prior to trial, Crosby also moved to
exclude expert testimony on handwriting, claiming
that the State’s expert, Detective Brent [**4]
Hutchison, was not qualified to testify. The trial
court denied this motion. Crosby was subsequently
convicted on all four counts.


II. ADMISSION OF SCIENTIFIC EVIDENCE


UNDER UTAH RULE OF EVIDENCE 702


In State v. Rimmasch, 775 P.2d 388 (Utah 1989),
we interpreted HN1 Utah Rule of Evidence 702,
which states:


If scientific, technical, or other specialized
knowledge will assist the trier of fact to understand
the evidence or to determine a fact in issue, a
witness qualified as an expert by knowledge, skill,
experience, training, or education, may testify
thereto in the form of an opinion or otherwise.


The issue in Rimmasch was whether our adoption
of rule 702 altered the standard we established in
Phillips v. Jackson, 615 P.2d 1228 (Utah 1980),


for the admission of scientific evidence. In
Phillips, we abandoned exclusive reliance on the
″general acceptance″ test of Frye v. United States,
54 App. D.C. 46, 293 F. 1013 (D.C. Cir. 1923),
and adopted an ″inherent reliability″ standard.
Phillips, 615 P.2d at 1234. In applying this
standard, a trial court should conduct ″an analysis
of the admissibility of scientific evidence, . . .
taking into account general scientific acceptance
[**5] and widespread practical application, [but]
must focus in all events on proof of inherent
reliability.″ Id.


In Rimmasch, the State argued that under rule
702, all relevant expert testimony that might assist
the trier of fact should be admitted and that any
concerns about reliability should be left entirely to
the finder of fact. 775 P.2d at 397. In rejecting this
position, we noted that we had previously
addressed this issue in Kofford v. Flora, 744 P.2d
1343 (Utah 1987), where ″we made it clear that
regardless of how rule 702 phrases the general
test for the admissibility of expert testimony, our
case law superimposes a more restrictive test
whenever scientific evidence is at issue, and that
a more restrictive test was set forth in Phillips.″
Rimmasch, 775 P.2d at 397. We then stated:


Casting the Phillips/Kofford standard in terms of
the rubric of rule 702, it can be said that evidence
not shown to be reliable cannot, as a matter of
law, ″assist the trier of fact to understand the
evidence or to determine a fact in issue″ and,
therefore, is inadmissible.


Id. at 397-98 (quoting Utah R. Evid. 702).


Under the Phillips test as reiterated in [**6]
Rimmasch, HN2 a court must conduct a [*641]
three-step analysis to determine the admissibility
of scientific evidence. Step one requires the court
to determine whether the scientific principles and
techniques underlying the expert’s testimony are


1 One of the State’s polygraph experts who testified at trial indicated that a minus score indicates deception and a plus score indicates
truthfulness. A score of +6 or better is considered truthful, -6 or lower is considered deceptive, and anything in between is considered
inconclusive.
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inherently reliable. See Rimmasch, 775 P.2d at
400. The court may do this by judicial notice if the
scientific principles and techniques at issue have
been generally recognized and accepted by the
legal and scientific communities. Id.; see also
Kofford, 744 P.2d at 1348 (holding that scientific
principles and techniques underlying human
leukocyte antigen (HLA) testing were accepted by
legal and scientific communities for proving
paternity and therefore proper grounds for judicial
notice existed). If judicial notice is not appropriate,
the court must determine whether the party seeking
to have the evidence admitted has sufficiently
demonstrated the inherent reliability of the
underlying principles and techniques. See
Rimmasch, 775 P.2d at 400.


HN3 If inherent reliability is
demonstrated--whether by judicial notice or
through a foundational showing--the court then
moves to step two, which requires a determination
that the scientific principles or techniques at issue
have been properly [**7] applied to the facts of
the particular case by sufficiently qualified experts.
2 Id. at 398 n.7; see also Kofford, 744 P.2d at
1354, 1356. The burden is again on the party
seeking admission of the scientific evidence to
present a sufficient foundational showing. By the
end of steps one and two, ″the trial court should
[have] carefully explored each logical link in the
chain that leads to the expert testimony given in
court and determined its reliability.″ Rimmasch,
775 P.2d at 403.


[**8] HN4


If the trial court determines that the scientific
evidence meets the requirements of steps one and
two, it must then, under step three, determine
whether the proffered scientific evidence will be


more probative than prejudicial as required by
rule 403 of the Utah Rules of Evidence. Rimmasch,
775 P.2d at 398 n.8. Rule 403 provides:


Although relevant, evidence may be excluded if
its probative value is substantially outweighed by
the danger of unfair prejudice, confusion of the
issues, or misleading the jury, or by considerations
of undue delay, waste of time, or needless
presentation of cumulative evidence.


Utah R. Evid. 403. We stated in Rimmasch that
where a court finds that the relevant scientific
principles and techniques are inherently reliable
and that they have been properly applied to the
case at hand by a qualified expert, ″the dangers of
unfair prejudice, confusion of the issues,
misleading the jury, etc., attendant to its
introduction would have to be great indeed to
preclude its admission.″ 775 P.2d at 398 n.8.


Four years after we decided Rimmasch, the United
States Supreme Court issued its opinion in Daubert
v. Merrell Dow Pharmaceuticals, Inc., [**9] 509
U.S. 579, 125 L. Ed. 2d 469, 113 S. Ct. 2786
(1993), which interprets the proper standard for
admitting scientific evidence under Federal Rule
of Evidence 702. 3 As stated, the court of appeals
certified this case for a determination of whether
the United States Supreme Court’s interpretation
of Federal Rule of Evidence 702 in Daubert was
different from our interpretation of Utah Rule of
Evidence 702 in Rimmasch and, if so, which
standard should apply in Utah.


We asked the parties to submit supplemental
briefs addressing this issue, and each concluded
that the standards are, for the most part, similar.
We agree. In Daubert, the Supreme Court
acknowledged the ″liberal thrust″ of rule 702 but


2 In practice, the foundational showing necessary to demonstrate the inherent reliability of a scientific principle or technique discussed
in step one will overlap with the foundational showing necessary for the admission of scientific evidence in a particular case discussed
in step two. We separate them, however, to emphasize the point that a foundational showing that a technique is inherently reliable does
not necessarily imply that the technique was properly applied to the facts of the case by a qualified expert.


3 Federal Rule of Evidence 702 and Utah Rule of Evidence 702 are textually identical.
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nevertheless refused to jettison the requirement of
a threshold showing of reliability for expert
scientific testimony, stating that ″the trial judge
must ensure that any and all scientific testimony
or evidence admitted is not only relevant, but
reliable.″ [**10] 509 U.S. at 589. The Court
recognized that some scientific principles are so
well established that they [*642] are properly
subject to judicial notice. Id. at 592 n.11. It also
stated that where judicial notice is not appropriate,
the proponent may make a foundational showing
establishing the reliability of the expert’s scientific
testimony. Id. at 592-93. Finally, the Court stated
that even if scientific evidence is shown to be
reliable, its proponent must still demonstrate that
the scientific techniques were properly applied in
the case at hand and that the evidence is not
inadmissible under Federal Rule of Evidence 403.
Id. at 592 n.10. In short, the Supreme Court in
Daubert suggested a three-step analysis for the
admission of scientific evidence similar to the
standard we established in Rimmasch.


If there is a noteworthy difference between the
two opinions, it is perhaps that our opinion in
Rimmasch provides a detailed and rigorous outline
for trial courts to follow when making
determinations concerning the admissibility of
scientific evidence. Rimmasch, 775 P.2d at 403
(″The trial court should carefully explore each
logical link in the chain that leads to [**11] expert
testimony given in court and determine its
reliability.″). The Supreme Court in Daubert, on
the other hand, emphasized a more flexible
approach to the admission of scientific evidence
and did not ″presume to set out a definitive
checklist or test,″ instead providing only ″general
observations″ about how a trial court should
evaluate the reliability of evidence proffered under
rule 702. 509 U.S. at 593-95.


Rimmasch was decided four years prior to Daubert
and has proven to be effective in guiding trial
courts in determining the admissibility of scientific
evidence. In addition, our interpretation of Utah


Rule of Evidence 702 in Rimmasch was based, in
part, on Utah case law which ″superimposes a
more restrictive test whenever scientific evidence
is at issue.″ 775 P.2d at 397. Accordingly, we hold
that HN5 Rimmasch sets forth the proper standard
for admitting scientific evidence under Utah Rule
of Evidence 702.


III. POLYGRAPH EVIDENCE


We now address Crosby’s claim that the trial
court incorrectly denied her motion to admit
expert testimony concerning the results of the
polygraph examinations given to her and
Townsend. HN6 A trial court has considerable
discretion [**12] in determining whether expert
testimony is admissible. See Wessel v. Erickson
Landscaping Co., 711 P.2d 250, 253 (Utah 1985).


We last addressed the admissibility of polygraph
evidence in State v. Eldredge, 773 P.2d 29 (Utah
1989). In that case, we held that absent a
stipulation between the parties, polygraph evidence
was inadmissible to bolster a defendant’s claim of
innocence. We stated:


The reason for this rule is that polygraph data has
not been shown to be sufficiently reliable to
justify the tendency of a fact finder to be overawed
by the test results and too willing to abdicate its
difficult truth-finding function to an expert and
his or her machine.


Id. at 37. Given this holding, the question now
before us is whether Crosby, as the proponent of
the scientific evidence, has made a sufficient
foundational showing demonstrating
advancements in polygraph examination
technology in the years since Eldredge such that
polygraph evidence now meets the inherent
reliability test of Rimmasch.


We note initially that Crosby did not ask the trial
court to take judicial notice of the inherent
reliability of polygraph evidence, nor would it be
appropriate for [**13] a court to do so. Unlike the
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HLA test evidence in Kofford, of which we took
judicial notice, polygraph evidence is not generally
accepted in the legal or scientific community. In
fact, every court that has examined this issue, save
one, has held that polygraph evidence is either
inadmissible per se 4 [**14] or admissible only in
cases where the parties have waived [*643]
reliability concerns by stipulating to the evidence’s
admission. 5 Courts refusing to admit polygraph
evidence generally cite three reasons: (1) the
scientific community’s disagreement over its
reliability, (2) the lack of any standardized testing
procedures, and (3) the risk that the finder of fact
will give it undue weight. See United States v.
Piccinonna, 885 F.2d 1529, 1532 (11th Cir. 1989)
(examining grounds upon which various courts
have relied to exclude polygraph evidence).
Because judicial notice was not appropriate in this
case, the trial court conducted an evidentiary
hearing to consider the admissibility of the
polygraph evidence. At the hearing, Crosby called
two witnesses--Steve Bartlett, the polygraph
examiner who conducted the examinations in this
case, and Gale McCurdy, the polygraph examiner
the State asked to review the results of Bartlett’s
testing. During the hearing, the trial court asked
McCurdy the pivotal question in this case: ″Well,
can you think of anything of a significant
nature--anything, say, in the last four or five years
since 1989 [the year we decided Eldredge], that
you can point to and tell [**15] me, this is a
breakthrough in this area?″ McCurdy cited recent
studies by ″Dr. Raskin and various others″


indicating that the accuracy rate for certain


polygraph examinations was ″90 percent plus.″
Bartlett, in response to a similar question, could
cite only one recent study which he stated
demonstrated an accuracy rate for polygraph
testing ″around 98 to 99 percent.″ Neither
McCurdy nor Bartlett explained the scientific
principles behind the recent studies or suggested
that the studies were considered valid by other
experts in the field. In fact, at one point in the
hearing, McCurdy acknowledged that many
experts continue to question the reliability of
polygraph evidence, some arguing that it is so
unreliable that it should never be used in court.


Given the paucity of information in the record
before us, we cannot say that the trial court abused
its discretion in refusing to admit the polygraph
results. While we would be willing to reexamine
this issue, we note that a future proponent of
polygraph evidence should make a detailed
foundational showing, specifically demonstrating
how research or recent developments in the field
have made polygraph evidence more reliable. The
record [**16] in this case fails to meet this
burden. 6


IV. HANDWRITING EVIDENCE


We next consider Crosby’s claim that the trial
court incorrectly denied her motion to exclude
expert testimony concerning handwriting evidence.
In a pretrial hearing on this motion, Crosby
argued that the State’s handwriting expert,
Detective Brent Hutchison, was not sufficiently
qualified to render an opinion in this case. In


4 See, e.g., Pulakis v. State, 476 P.2d 474 (Alaska 1970); People v. Anderson, 637 P.2d 354 (Colo. 1981); People v. Baynes, 88 Ill. 2d
225, 430 N.E.2d 1070, 58 Ill. Dec. 819 (Ill. 1981); Kelley v. State, 288 Md. 298, 418 A.2d 217 (Md. 1980); State v. Mitchell, 402 A.2d
479 (Me. 1979); State v. Biddle, 599 S.W.2d 182 (Mo. 1980); State v. Steinmark, 195 Neb. 545, 239 N.W.2d 495 (Neb. 1976); State v.
Frazier, 162 W. Va. 602, 252 S.E.2d 39 (W. Va. 1979); State v. Dean, 103 Wis. 2d 228, 307 N.W.2d 628 (Wis. 1981).


5 See, e.g., Codie v. State, 313 So. 2d 754 (Fla. 1975); Pavone v. State, 273 Ind. 162, 402 N.E.2d 976 (Ind. 1980); State v. Marti, 290
N.W.2d 570 (Iowa 1980); State v. Roach, 223 Kan. 732, 576 P.2d 1082 (Kan. 1978); State v. Souel, 53 Ohio St. 2d 123, 372 N.E.2d 1318
(Ohio 1978); Cullin v. State, 565 P.2d 445 (Wyo. 1977). Only New Mexico allows the admission of polygraph evidence in the absence
of a stipulation. State v. Dorsey, 88 N.M. 184, 539 P.2d 204 (N.M. 1975).


6 In her brief, Crosby disputes the trial court’s second ground for barring the polygraph evidence--that the test results were inconclusive
and therefore not relevant to the trier of fact. Because we agree with the trial court’s first ground for refusing to admit the evidence, we
do not address this issue.
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making this argument, Crosby’s trial counsel
initially questioned Detective Hutchison
concerning his background and training as a
forensic documents examiner. Her trial counsel
then questioned George Throckmorton, a certified
expert in the field of forensic document
examination who subsequently testified on her
behalf [**17] at trial. Throckmorton indicated that
in his opinion, Detective Hutchison lacked the
necessary qualifications to be nationally certified
in the field. Following the hearing, the trial court
denied the motion, stating that Detective Hutchison
had ″sufficient training and experience to testify
in this matter on the subject of handwriting.″


On appeal, Crosby disputes the trial court’s
determination that Detective Hutchison was
qualified to render expert testimony on
handwriting evidence. In addition, she argues that
under either the ineffective assistance of counsel
or the plain error doctrine, [*644] we should
review all aspects of the admissibility of
handwriting evidence, including whether the
evidence is inherently reliable. Crosby invokes
these doctrines on appeal because her trial counsel
failed to question the inherent reliability of
handwriting evidence either before or during the
trial. 7


[**18] We first address Crosby’s claim of
ineffective assistance of counsel. HN7 To prevail
on this claim, she must show (1) that her trial
counsel’s performance was objectively deficient,
and (2) that there exists a reasonable probability
that absent the deficient conduct, she would have
obtained a more favorable outcome at trial.
Strickland v. Washington, 466 U.S. 668, 687, 80 L.
Ed. 2d 674, 104 S. Ct. 2052 (1984); State v. Smith,
909 P.2d 236, 243 (Utah 1995); State v. Templin,
805 P.2d 182, 186 (Utah 1990). To demonstrate
objectively deficient performance under the first


part of the test, Crosby must overcome a strong
presumption that her trial counsel rendered
adequate assistance. Taylor v. Warden, 905 P.2d
277, 282 (Utah 1995). In addition, we give trial
counsel wide latitude in making tactical decisions
and will not question such decisions unless there
is no reasonable basis supporting them. Id.


Applying these presumptions to the instant case,
we find no reason to question trial counsel’s
decision not to raise the issue of the inherent
reliability of handwriting evidence. Trial counsel
planned, as a key component of Crosby’s case, to
call a handwriting expert to dispute the State’s
charges. Indeed, [**19] at trial Crosby’s expert
stated that in his opinion most of the documents in
question were not forgeries. He further testified
that even though one of the documents appeared
to be a simulated forgery, it was impossible to
determine who had committed the forgery. This
was strong evidence in favor of Crosby. Thus, we
cannot say that trial counsel’s tactical decision to
place expert handwriting testimony before the
jury instead of challenging its inherent reliability
was ineffective assistance of counsel.


This same rationale applies to Crosby’s claim of
plain error. HN8 Under this doctrine, an appellate
court may review a trial court ruling to which the
defendant failed to object below. State v. Eldredge,
773 P.2d 29, 35-36 (Utah 1989). We have stated,
however, that consistent with the policy underlying
the doctrine, ″if a party through counsel has made
a conscious decision to refrain from objecting or
has led the trial court into error, we will then
decline to save that party from the error.″ State v.
Bullock, 791 P.2d 155, 158 (Utah 1989); see also
State v. Emmett, 839 P.2d 781, 785 (Utah 1992);
Morgan v. Quailbrook Condominium Co., 704
P.2d 573, 579 (Utah 1985). State [**20] v.
Medina, 738 P.2d 1021 (Utah 1987), is instructive.


7 In her motion to exclude expert testimony, Crosby requested a hearing to challenge Detective Hutchison’s qualifications and also
″the admissibility of [his] anticipated testimony.″ The hearing, however, focused entirely on Detective Hutchison’s qualifications; the
inherent reliability of handwriting evidence was never questioned. To the contrary, Crosby’s trial counsel called its own expert, who
explained in detail the scientific principles and research supporting the validity of handwriting evidence.
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There, the defendant attempted to use the plain
error exception found in Utah Rule of Criminal
Procedure 19(c) to challenge an instruction given
to the jury. This court, however, refused to apply
the exception, stating that the defendant’s trial
counsel had affirmatively represented to the trial
court that she had read the instruction and had no
objection to it. Id. at 1023. The court continued,
″Although in retrospect [trial counsel’s] decision
may appear to have been ill-advised, the fact
remains that counsel chose not to assert any
objection that might have been raised and
affirmatively led the trial court to believe that
there was nothing wrong with the instruction.″ Id.


In the case at bar, Crosby’s trial counsel not only
failed to object to the inherent reliability of
handwriting evidence, but took the affirmative
step of placing evidence before the trial court
demonstrating the evidence’s inherent reliability.
Allowing Crosby to dispute on appeal the inherent
reliability of the very evidence she relied on at
trial would contradict the central purpose of the
plain error doctrine, which is to avoid ″manifest
injustice.″ [**21] See Bullock, 791 P.2d at 158.
[*645] Accordingly, we refuse to apply the plain


error doctrine in this case.


We now turn to Crosby’s claim that the trial court
incorrectly held that Detective Hutchison was
sufficiently qualified to testify as an expert on
handwriting evidence. We have repeatedly held
that HN9 trial courts ″are to be given a wide
measure of discretion in determining whether a
particular witness qualifies as an expert.″ Butler,
Crockett & Walsh Dev. Corp. v. Pinecrest Pipeline
Operating Co., 909 P.2d 225, 233 (Utah 1995);
see also State v. Espinoza, 723 P.2d 420, 421
(Utah 1986).


Upon reviewing the record, it is apparent that
while Detective Hutchison was perhaps not as
experienced as Crosby’s handwriting expert, a
point Crosby repeatedly made both at the hearing
on her motion and in her brief to this court, he


nevertheless did have substantial experience and
training in the field of forensic document
examination. At the hearing, Hutchison testified
that in 1990 he attended a two-week course on
handwriting analysis and questioned documents at
the Secret Service Training Center in Glencoe,
Georgia. He also testified that in 1993 he attended
a fourteen-week course conducted [**22] by J. D.
Burgen, a nationally recognized expert on
handwriting analysis. At the time of trial, Detective
Hutchison had specialized in the area of check
fraud, forgery, and credit card fraud for
approximately five years and was devoting
approximately fifty percent of his time as a
detective to the examination of questioned
documents. He is also a charter member of the
Intermountain Document Examiners Association,
a group of law enforcement officers and other
handwriting experts which meets regularly to
review cases of document examinations and which
provides specialized training for its members.
Given Detective Hutchison’s qualifications as
outlined in the record, the trial court did not abuse
its discretion in allowing him to testify as an
expert in this case.


V. CONSOLIDATION OF THEFT COUNTS


The final issue we must address is whether
Crosby’s trial counsel rendered ineffective
assistance by not timely objecting to the
information in which Crosby was charged with
three counts of theft instead of one count. As
stated, to prevail on a claim of ineffective
assistance of counsel, Crosby must demonstrate
that her trial counsel’s performance was
objectively deficient and that in the absence
[**23] of this deficient performance, she would


have obtained a more favorable outcome at trial.
The State concedes that Crosby has met this
burden, and we agree.


In State v. Kimbel, 620 P.2d 515, 518 (Utah 1980),
this court held that HN10 ″embezzlement over a
period of time may be found to constitute one
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continuous transaction″ and therefore one offense.
The court also stated:


″The general test as to whether there are separate
offenses or one offense is whether the evidence
discloses one general intent or discloses separate
and distinct intents. The particular facts and
circumstances of each case determine this question.
If there is but one intention, one general impulse,
and one plan, even though there is a series of
transactions, there is but one offense.″


Id. (quoting People v. Howes, 99 Cal. App. 2d
808, 222 P.2d 969 (Cal. Ct. App. 1950)); see also
State v. Patterson, 700 P.2d 1104 (Utah 1985)
(acts of embezzlement over two-month span
charged as single offense). HN11 Section 76-1-402
of the Utah Code supports this holding, stating
that ″when the same act of a defendant under a
single criminal episode shall establish offenses
which may be punished in different ways under
different provisions [**24] of this code, the act
shall be punishable under only one such
provision.″ Utah Code Ann. § 76-1-402(1) (1995).


The evidence in this case demonstrates that
although the transactions underlying Crosby’s
theft convictions occurred over a period of time,
they were part of a single plan and should have
been charged as a single offense. In fact, the
information charging Crosby with three counts of
theft and the instructions given to the jury at the
conclusion of the case made no distinction between
the three counts. The State concedes in its brief
that the transactions were separated into different
counts to distinguish the different methods Crosby
used to allegedly [*646] divert cash for her
personal use and that while this may have been a
logical way to present evidence to the jury,
Crosby should have been charged with only one
count of second degree theft.


Crosby’s trial counsel also recognized that the
three theft counts should have been consolidated
into a single count but failed to raise the issue


during trial, instead filing a motion to arrest
judgment or, in the alternative, to consolidate the
convictions. In addition to being untimely, see
State v. Lairby, 699 P.2d 1187, 1192 (Utah [**25]
1984) (objection to information that is not made
either before or during trial is deemed waived),
overruled in part on other grounds by State v.
Ossana, 739 P.2d 628, 631 n.8 (Utah 1987), this
motion did not cite Kimbel or any other case law.
The trial court denied the motion.


Given the facts of this case and clear Utah case
law on this issue, it was error for the trial court to
deny the motion, although counsel bears
responsibility for failing to bring the matter
promptly to the court’s attention and to cite
applicable law. Nonetheless, on the basis of the
State’s concession on appeal, the convictions
should be consolidated and the judgment amended.


VI. CONCLUSION


Our opinion in State v. Rimmasch sets forth the
proper standard for admitting scientific evidence
under Utah Rule of Evidence 702. Applying this
standard, we affirm the trial court’s decision
excluding polygraph evidence. We also affirm the
trial court’s determination that Detective
Hutchison was qualified to testify as an expert on
the subject of handwriting evidence. However,
because we conclude that it was error to permit
conviction of three separate theft counts, we
remand the case to the trial court and [**26] order
that Crosby’s three second degree felony theft
convictions be consolidated into one second degree
felony conviction and the judgment of conviction
be amended accordingly.


Chief Justice Zimmerman, Justice Howe, Justice
Russon, and Judge Dawson concur in Justice
Durham’s opinion.


Having disqualified himself, Associate Chief
Justice Stewart does not participate herein; District
Judge Glen R. Dawson sat.
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[*P1] Anthony Joseph Duran appeals his
convictions for burglary, a first degree felony, and
theft, a third degree felony. He argues first that the
trial court erred in denying his motion for a
mistrial both because he was entitled to have the
jury determine whether he was a habitual violent
offender (HVO) and because a testifying police
officer improperly referred to his criminal history.
Duran also claims that the trial court committed
plain error in not sua sponte declaring a mistrial
when a police officer testified about Duran’s
invocation of his right to remain silent. We affirm.


BACKGROUND


[*P2] On the morning of June 28, 2007, the
police were investigating two home breakins in an
Ogden neighborhood near Weber State University.
Duran was spotted by police officers and attempted
to flee, but was later arrested in the parking lot of
a nearby business. [***2] Although Duran claimed
to be in the area looking for ″college girls,″ he
was wearing clothing taken from one of the
homes that had been burgled. The arresting officers
found the homeowner’s ATM card and other
belongings in the pocket of the pants Duran was
wearing. Based on this information, and other
circumstantial evidence linking Duran to the other
burglarized home, Duran was charged with two
counts of burglary, see Utah Code Ann. § 76-6-202
(2008),1 and two counts of theft, see id. §
76-6-404. In addition, the State notified Duran
that it would be seeking an HVO enhancement
under Utah Code section 76-3-203.5 [**470]
(HVO statute) because of Duran’s prior
convictions. See id. § 76-3-203.5 (Supp. 2010).


[*P3] During opening statements, both the
prosecutor and Duran’s defense counsel mentioned
that Duran had outstanding warrants for his arrest.
Specifically, defense counsel used the existence of
the warrants to explain why Duran was nervous
and fled from the police. Defense counsel’s


opening statement also intimated that because the
[***3] officers did not find the ATM card the first


time they ″searched″ Duran, their police work was
″sloppy,″ and he further mentioned that Duran
initially agreed to talk to police, but asked for an
attorney and invoked his right to remain silent
after the officers found the ATM card in the pants
he was wearing.


[*P4] During direct examination, the prosecutor
asked one of the officers (first officer) about
Duran’s reaction when confronted with the ATM
card. The first officer responded that Duran
″indicated he wanted to talk to a lawyer before we
questioned him further.″ Defense counsel did not
object, instead reiterating this testimony during
cross-examination by obtaining the first officer’s
affirmation of the statement: ″And [Duran] says at
this point I’m not going to talk . . . anymore about
it. I want an attorney.″


[*P5] In addition, defense counsel’s
cross-examination of another police officer
(second officer) included a request to read a
portion of his police report in which he noted
Duran’s existing warrants to the jury. Defense
counsel also cross-examined the second officer
about his failure to discover the ATM card
immediately upon apprehending Duran, again
implying inferior police work.


[*P6] On [***4] redirect examination, the
prosecutor asked the second officer to explain the
difference between an initial weapons frisk and a
subsequent search, presumably to explain why the
ATM card was not found until the search. The
second officer replied, ″I knew the background of
Mr. Duran. I’ve heard a lot of case information
about him. Um, and so I thought he possibly could
be armed, committing burglaries et cetera. So I
did a pat down frisk of him initially.″ Defense
counsel made no objection to this statement.


1 Because the substantive provisions of the code at issue in this appeal have not changed, we cite to the current version of the code
as a convenience to the reader.
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[*P7] During the second day of trial, the court
and attorneys discussed whether the issue of the
HVO enhancement was to be decided by the
judge or the jury. The court stated, ″[B]efore we
look at jury instructions, it’s my understanding
that if the jury convicts, the question about the
habitual criminal and all the enhancements, that is
not an issue for the jury to decide.″2 Defense
counsel agreed, stating, ″No, it is not. . . . [N]ot
only the habitual criminal but also the issue of
prior convictions on the theft.″ During this
discussion and later conversations regarding the
application of the HVO statute, the trial court and
the parties agreed that Duran’s HVO status and
the question of [***5] whether he had any prior
convictions were issues for the court to decide.


[*P8] During closing argument, defense counsel
suggested that Duran had broken into the second
home not to commit theft, but to secure a disguise,
because he was nervous that the police officers
were looking for him due to his outstanding
warrants. Defense counsel then reminded the
jurors that Duran [***6] agreed to talk to the
police until the officers found the ATM card in the
pocket of the homeowner’s misappropriated pants,
at which point Duran asked for an attorney and
invoked his right to remain silent. The defense
argued that these facts showed that Duran was
surprised by the discovery of the ATM card in the
pocket of the purloined pants and, therefore,
established that Duran had no intention of stealing
the card.


[*P9] After the jury was charged and had begun
its deliberations, Duran alerted defense [**471]
counsel that the second officer’s explanation of
why he performed a weapons frisk included
references to Duran’s criminal background.


Although defense counsel brought Duran’s
concerns to the trial court’s attention, defense
counsel stated that he was not sure whether to
move for a mistrial then or after the jury reached
a verdict. The trial court responded that the issue
was preserved and even if defense counsel made
the motion immediately, the court would simply
take it under advisement until after the jury
returned a verdict.


[*P10] The jury found Duran guilty of one count
of burglary and one count of theft, both arising out
of the break-in of the home whose owner’s
clothing Duran was wearing [***7] at the time of
arrest. Because the jury was unable to reach a
unanimous verdict on the charges involving the
other home, they were dismissed at sentencing.
After the jury returned its verdict, the trial court
inquired whether either party had ″[a]nything else
before [it] released the jury.″ Defense counsel
responded, ″We have nothing further, your Honor.″
The trial court then released the jury.


[*P11] After the jury was dismissed, Duran
moved for a mistrial, arguing that the second
officer improperly commented on his criminal
history. He also claimed, for the first time, that a
mistrial should be granted because he was entitled
to have the jury decide whether he was an HVO
under the HVO statute. After oral argument, the
trial court denied the motion, concluding that
Duran waived his right to have a jury decide the
HVO enhancement, and that the second officer’s
comment was made in good faith and was not
prejudicial in light of the ″absolutely
overwhelming″ evidence supporting Duran’s
conviction. Duran filed a timely appeal.


ISSUES AND STANDARDS OF REVIEW


2 The trial court apparently relied on our decision in State v. Palmer, 2008 UT App 206, 189 P.3d 69, aff’d on other grounds, 2009
UT 55, 220 P.3d 1198, which examined the specific language of Utah’s DUI statute. Although the reasoning in our decision in Palmer
was vacated by the supreme court, the issue in that case was whether the jury must decide whether the defendant has prior DUI
convictions under Utah’s DUI statute. See Utah Code Ann. § 41-6-44(6)(a) (Supp. 2004) (currently codified at Utah Code Ann. §§
41-6a-502 to -503 (Supp. 2010)). Unlike the DUI statute in Palmer, the HVO statute at issue here expressly states that ″the defendant
shall be tried regarding the allegation of being an habitual violent offender by the same jury, if practicable, unless the defendant waives
the jury.″ Id. § 76-3-203.5(4)(b) (Supp. 2010).
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[*P12] On appeal, Duran argues that the trial
court erred in denying his motion for a mistrial,
again asserting that he was entitled to have the
[***8] jury determine whether he was an HVO,


see Utah Code Ann. § 76-3-203.5 (Supp. 2010),
and that the second police officer improperly
commented on his past criminal history. HN1
While ″[a] trial court’s denial of a motion for a
mistrial will not be reversed absent an abuse of
discretion,″ State v. Wach, 2001 UT 35, ¶ 45, 24
P.3d 948, ″[a]ny legal determinations made by the
trial court as a basis for its denial of a new trial
motion are reviewed for correctness,″ State v.
Pritchett, 2003 UT 24, ¶ 15, 69 P.3d 1278
(alteration in original) (internal quotation marks
omitted).


[*P13] Duran also argues that the first officer
improperly commented on Duran’s invocation of
his right to remain silent. Although Duran
concedes that he did not preserve this issue, he
argues on appeal that the trial court committed
plain error in not sua sponte declaring a mistrial.
HN2 To prevail on a claim of plain error, Duran
″must demonstrate that (i) an error exists; (ii) the
error should have been obvious to the trial court;
and (iii) the error is harmful.″ State v. Ross, 2007
UT 89, ¶ 17, 174 P.3d 628 (internal quotation
marks omitted). For ″certain federal constitutional
errors″ we evaluate prejudice for whether ″the
error [***9] was harmless beyond a reasonable
doubt.″ State v. Verde, 770 P.2d 116, 121 (Utah
1989); see also State v. Maas, 1999 UT App 325,
¶ 14, 991 P.2d 1108 (stating that when the State’s
witness improperly commented on the defendant’s
invocation of her right to remain silent and the
claim was preserved, the standard of review was
″harmless beyond a reasonable doubt″). ″If any
one of these requirements is not met, plain error is
not established.″ State v. Dunn, 850 P.2d 1201,
1209 (Utah 1993).


ANALYSIS


I. Duran’s Right to a Jury Trial


[*P14] Duran argues that because the HVO
statute requires the jury, rather than the trial court,
to determine whether he was an HVO, the trial
court erred when it dismissed the jury and decided
Duran’s HVO status from the bench. In addition,
Duran contends that defense counsel’s failure to
object to, and even his acquiescence in, the
decision to dismiss the jury and submit that issue
to the trial court cannot constitute a waiver. Duran
argues that both the Utah and United States
Constitutions require that the waiver of a right to
a jury trial must be knowing and [**472]
voluntary. See Patton v. United States, 281 U.S.
276, 312, 50 S. Ct. 253, 74 L. Ed. 854 (1930)
(requiring knowing and voluntary waiver of
[***10] the right to jury trial), abrogated in part


on other grounds by Williams v. Florida, 399 U.S.
78, 90 S. Ct. 1893, 26 L. Ed. 2d 446 (1970);
accord State v. Hassan, 2004 UT 99, ¶ 12, 108
P.3d 695.


[*P15] In response, the State contends that Duran
″repeatedly and expressly agreed with the trial
court that the penalty enhancement issue was for
the trial court not the jury, to decide.″ Thus, the
State asserts that any error in the trial court’s
denial of Duran’s motion for mistrial was invited
by defense counsel’s agreement that the penalty
enhancement phase of the proceedings could be
tried to the court and that the jury could be
dismissed. In the alternative, the State argues that
Duran has raised no factual questions that could
entitle him to trial by jury, even if his counsel had
not forfeited that right.


[*P16] HN3 Under the Sixth Amendment to the
United States Constitution,3 a criminal defendant
has ″the right to have a jury determine, beyond a
reasonable doubt,″ whether the defendant is guilty
″of every element of the crime with which he is
charged.″ United States v. Gaudin, 515 U.S. 506,


3
″[T]he Sixth amendment applies to the states through the Fourteenth Amendment Due Process Clause . . . .″ State v. Carreno, 2006


UT 59, ¶ 8, 144 P.3d 1152; see also U.S. Const. amends. VI, XIV.
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522-23, 115 S. Ct. 2310, 132 L. Ed. 2d 444 (1995)
(emphasis added). In addition, ″’[o]ther than the
fact of a prior conviction, any fact that increases
the penalty for a crime beyond [***11] the
prescribed statutory maximum must be submitted
to a jury, and proved beyond a reasonable doubt.’″
Blakely v. Washington, 542 U.S. 296, 301, 124 S.
Ct. 2531, 159 L. Ed. 2d 403 (2004) (quoting
Apprendi v. New Jersey, 530 U.S. 466, 490, 120 S.
Ct. 2348, 147 L. Ed. 2d 435 (2000)); see also
Almendarez-Torres v. United States, 523 U.S. 224,
240-43, 118 S. Ct. 1219, 140 L. Ed. 2d 350 (1998)
(rejecting defendant’s argument that where his
recidivism increased the maximum sentence
available, it must be treated as an element of his
offense); State v. Palmer, 2009 UT 55, ¶ 12, 220
P.3d 1198 (recognizing that there is no federal
constitutional right to a jury trial on the issue of
recidivism).4


[*P17] Duran argues that his jury trial right under
[***12] the HVO statute implicates both of the


situations in which the United States Supreme
Court has determined that a Sixth Amendment jury
trial is guaranteed. He argues that because the
Utah legislature provided for a jury determination
beyond a reasonable doubt, it ″contemplated [the
HVO issue] as an element of the offense and not
as a simple sentence enhancement.″ Alternatively,
he asserts that although a jury determination of
the fact of a prior conviction is not constitutionally
provided for during sentencing, see Palmer, 2009
UT 55, ¶ 12, 220 P.3d 1198, the application of the
HVO statute ″clearly requires some factual
determination beyond the existence of prior
convictions″ and, therefore, he is constitutionally
entitled to a jury determination of these facts.
Relying on this authority, Duran claims that the
federal constitution requires that the jury determine


his HVO status, a finding that he contends requires
more than simply concluding that he has prior
convictions.


[*P18] In addition, Duran contends that the HVO
statute provided a right to a jury trial on this issue
that is not dependent on the existence of a similar
constitutional right. See Utah Code Ann. §
76-3-203.5(4)(a) (Supp. 2010) (″If the
[***13] jury’s verdict is guilty, the defendant shall
be tried regarding the allegation of being an
[HVO] by the same jury, if practicable, unless the
defendant waives the jury, in which case the
allegation shall be tried immediately to the
court.″).5 [**473] According to Duran, the
violation of this statutory right also violated his
Sixth Amendment right to trial by jury.


[*P19] For purposes of our analysis, we presume,
without deciding, that Duran is correct that he had
both a federal constitutional and state statutory
right to have the jury decide his HVO status. We
also presume, for purposes of our analysis only,
that Duran’s right to a jury determination of that
issue could only be forfeited by a knowing and
voluntary waiver. We further presume that such a
waiver is not present here. Thus, we begin our
review [***14] of the trial court’s decision
denying Duran’s motion for mistrial by presuming
that the court erred in deciding the HVO question
from the bench, rather than submitting it to the
jury. Nevertheless, we affirm the trial court’s
denial of the motion for new trial on this basis
because any presumed error was harmless beyond
a reasonable doubt.


A. Under the Federal Constitution, Duran Is Not
Entitled to a Mistrial if any Presumed Error Was
Harmless Beyond a Reasonable Doubt.


4 Although our supreme court in State v. Palmer, 2009 UT 55, 220 P.3d 1198, suggested that there may be a right under the Utah
Constitution ″to have a jury determine the factual question of whether there was a prior conviction,″ see id. ¶ 12 n.19, we need not address
this issue because Duran has not sufficiently raised a claim under the Utah Constitution. See supra note 6.


5 Subsection (3)(b)(i) provides that ″[t]he defendant shall serve notice in writing upon the prosecutor if the defendant intends to deny
that: (A) the defendant is the person who was convicted or committed [previously]; (B) the defendant was represented by counsel or had
waived counsel; or (C) the defendant’s plea was not understandingly or voluntarily entered.″ Utah Code Ann. § 76-3-203.5(3)(b)(i).
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[*P20] Even presuming that the trial court’s
determination of his HVO status violated Duran’s
Sixth Amendment rights under the federal
constitution,6 he is not entitled to a mistrial if that
error was harmless beyond a reasonable doubt. In
Neder v. United States, 527 U.S. 1, 119 S. Ct.
1827, 144 L. Ed. 2d 35 (1999), the defendant was
charged with various crimes, including tax fraud.
See id. at 6. Despite the defendant’s objections,
the trial court instructed the jury that to convict on
the various counts of fraud, it need not consider
the materiality of any false statements because
that question would be decided by the court. See
id. The trial court found that the misrepresentations
at issue were material, and the jury convicted the
defendant. See id. On appeal, [***15] the federal
circuit affirmed the defendant’s conviction,
concluding that any error in not submitting the
question of materiality to the jury was harmless.
See id. at 7.


[*P21] The United States Supreme Court granted
certiorari on two issues, one of which was
″whether, and under what circumstances, the
omission of an element from the judge’s charge to
the jury can be harmless error.″7 Id. The Supreme
[***16] Court began its analysis of that issue by


explaining that, although rule 52(a) of the Federal
Rules of Criminal Procedure provides that errors
that do not affect substantial rights should be
disregarded,8 there is ″a limited class of
fundamental constitutional errors that ’defy
analysis by ″harmless error″ standards.’″ Id.
(quoting Arizona v. Fulminante, 499 U.S. 279,
309, 111 S. Ct. 1246, 113 L. Ed. 2d 302 (1991)).


HN4 Although other constitutional errors may be
disregarded if they are harmless beyond a
reasonable doubt, these fundamental errors are
structural, meaning that they are so ″intrinsically
harmful as to require automatic reversal.″ Id. at 7.


[*P22] Nevertheless, the Supreme Court stressed
[***17] that the instances in which it has found


that an error is structural have been [**474] ″very
limited.″ See id. at 8 (internal quotation marks
omitted) (listing cases holding that error is
structural). Only where the errors ″infect the
entire trial process,″ thereby ″depriv[ing]
defendants of basic protections without which a
criminal trial cannot reliably serve its function as
a vehicle for determination of guilt or innocence,″
is harm presumed. See id. at 8-9 (citations and
internal quotation marks omitted). The Supreme
Court concluded that a trial court’s failure to
charge the jury on a single element of the crime
charged did not meet this threshold because it
does not render the trial ″fundamentally unfair or
an unreliable vehicle for determining guilt or
innocence.″ Id. at 9.


[*P23] The Supreme Court reasoned that the
failure to submit an element to the jury is
analogous to giving the jury an improper
instruction on a single element of the offense. See
id. at 9-11. Because in the case of an improper
jury instruction the error is reviewed for harm, the
Neder Court concluded that harmless error review
is also appropriate where a single element of the
crime is erroneously decided by the judge, instead
[***18] of the jury. See id. at 15. Thus, the Neder


6 While Duran’s brief notes that the Utah Constitution also includes a right to a jury trial, he ″’does not argue that the Utah Constitution
affords him greater protection than the United States Constitution, nor does he provide any analysis of how the two constitutional
provisions differ.’″ State v. Munguia, 2011 UT 5, ¶ 15 n.10, 253 P.3d 1082 (quoting State v. Harker, 2010 UT 56, ¶ 10 n.8, 240 P.3d 780).
Therefore, ″’we address the issue only under the United States Constitution.’″ Id. (quoting Harker, 2010 UT 56, ¶ 10 n.8, 240 P.3d 780).
By doing so, we express no opinion about whether the Utah Constitution provides greater protection than the United States Constitution,
such that it would require automatic reversal if a defendant’s right to a jury trial on a specific element or sentencing factor is violated.


7 The Supreme Court also considered ″whether materiality is an element of the federal mail fraud, wire fraud, and bank fraud statutes,″
ultimately concluding unanimously that it is. See Neder v. United States, 527 U.S. 1, 7, 25, 119 S. Ct. 1827, 144 L. Ed. 2d 35 (1999).


8 Rule 52(a) states, ″Any error, defect, irregularity or variance which does not affect substantial rights must be disregarded.″ Fed. R.
Crim. P. 52(a); accord Utah R. Crim. P. 30(a) (″Any error, defect, irregularity or variance which does not affect the substantial rights
of a party shall be disregarded.″).
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Court affirmed the defendant’s conviction of tax
fraud based on its conclusion that, where the
defendant ″did not, and apparently could not,
bring forth facts contesting″ materiality, the trial
court’s error in deciding the element of materiality
instead of submitting it to the jury was harmless
beyond a reasonable doubt.9 See id. at 16, 19-21.


[*P24] More recently, the United States Supreme
Court considered the same issue in the context of
a sentencing factor other than the defendant’s
prior convictions. In Washington v. Recuenco, 548
U.S. 212, 126 S. Ct. 2546, 165 L. Ed. 2d 466
(2006), the jury found the defendant guilty of
assault with a deadly weapon but made no separate
finding indicating that the dangerous weapon
involved was a firearm. See id. at 214-15. At
sentencing, the trial court applied a three-year
firearm enhancement based on its own factual
finding that the defendant used a gun during the
assault. See id. The defendant appealed, relying
on the United States Supreme Court’s decision in
Blakely v. Washington, 542 U.S. 296, 301, 124 S.
Ct. 2531, 159 L. Ed. 2d 403 (2004). In Blakely,
the Supreme [***20] Court held that any fact that
increases the penalty for the crime beyond the
maximum sentence provided by statute—other
than the fact that the defendant has previously
been convicted of other crimes—must be found
by the jury beyond a reasonable doubt. See id. at
301. Thus, the Washington Supreme Court in


Recuenco agreed with the defendant that the trial
court erred by not submitting the firearm
sentencing factor to the jury and vacated the
defendant’s conviction on the ground that Blakely
violations can never be harmless. See Recuenco,
548 U.S. at 215.


[*P25] On certiorari review, the United States
Supreme Court reversed the Washington Supreme
Court.10 The Recuenco [**475] Court explained,
HN5 ″’[I]f the defendant had counsel and was
tried by an impartial adjudicator, there is a strong
presumption that any other [constitutional] errors
that may have occurred are subject to
harmless-error analysis.’″ Id. at 218 (alterations in
original) (quoting Neder v. United States, 527
U.S. 1, 8, 119 S. Ct. 1827, 144 L. Ed. 2d 35
(1999)). Concluding that the failure to submit the
firearm sentencing factor to the jury was
indistinguishable from the trial judge’s
determination of the materiality element in Neder,
the Recuenco Court held that HN6 ″[f]ailure
[***21] to submit a sentencing factor to the jury,


like a failure to submit an element to the jury, is
not structural error.″ Id. at 222.


[*P26] While the Neder Court held that the
harmless-error rule applies to violations of the
Sixth Amendment to the United States Constitution,
the defendant in Recuenco argued that state law
prohibited its appellate courts from reviewing the
failure to submit a nonrecidivism sentencing factor


9 Neder v. United States, 527 U.S. 1, 119 S. Ct. 1827, 144 L. Ed. 2d 35 (1999), was not a unanimous decision on the issue of whether
the failure to submit the issue of materiality to the jury could be reviewed under the harmless-error rule. Justice Rehnquist, writing for
the majority, was joined by Justices O’Connor, Kennedy, Thomas, and Breyer. See id. at 4-25. Justice Stevens concurred in the result
reached by the majority but reasoned that the jury implicitly found materiality. See id. at 25-30 (Stevens, J., concurring). The remaining
justices, Souter and Ginsburg, joined in a decision written by Justice Scalia that dissented from the majority’s harmless error analysis,
opining instead that the deprivation of the defendant’s right to have the jury determine each element of the crime could never be harmless
error if properly preserved. [***19] See id. at 30-40 (Scalia, J., concurring in part and dissenting in part); see also id. at 34 (″In the
context of such unobjected-to error [withholding the question of materiality from the jury], the mere deprivation of substantial rights does
not without more, warrant reversal, but the appellant must also show that the deprivation seriously affect[s] the fairness, integrity or
public reputation of judicial proceedings.″ (second alteration in original) (citation and internal quotation marks omitted)).


10 Justice Thomas delivered the opinion of the Court, joined by Justices Roberts, Scalia, Kennedy, Souter, Breyer, and Alito. See
Washington v. Recuenco, 548 U.S. 212, 214-22, 126 S. Ct. 2546, 165 L. Ed. 2d 466 (2006). Justice Kennedy concurred, writing separately
simply to note that the Court’s prior decisions in Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000), and
Blakely v. Washington, 542 U.S. 296, 124 S. Ct. 2531, 159 L. Ed. 2d 403 (2004), were accompanied with dissents, but that the majority
had accurately stated their holdings. See Recuenco, 548 U.S. at 222 (Kennedy, J., concurring). Only Justices Stevens and Ginsburg
dissented. See id. at 224-29 (Ginsburg, J., dissenting).
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to the jury under the harmless-error rule. See id. at
218. Consequently, the Supreme Court
acknowledged that this issue remained ″open to
[the defendant] on remand.″ Id. at 218 n.1.
[***22] Here, Duran’s appeal is based upon the


trial court’s violation of his federal constitutional
right to a jury trial, and he has not argued that
Utah law provides him with more protection than
federal law in the event of such a violation. Thus,
we express no opinion on that issue and instead
follow United States Supreme Court authority
holding that the failure to submit an element or
sentencing factor to the jury should be reviewed
under the harmless-error rule.11 We now consider
whether the trial court’s determination of Duran’s
HVO status, even if presumed to be in error, was
harmless beyond a reasonable doubt.


B. Any Presumed Error in Not Submitting the
HVO Issue to the Jury Was Harmless Beyond a
Reasonable [***23] Doubt.


[*P27] To assess the harmfulness of any presumed
error in not submitting the HVO question to the
jury, we must identify what facts the jury could
have decided to Duran’s benefit. According to
Duran, the HVO statute gives criminal defendants
a broad right to have a jury determine beyond a
reasonable doubt whether ″the person is an [HVO]
under [the HVO statute]″ and ″whether [the HVO


statute] is applicable.″ HN7 Under the statute,
Duran must have been convicted of a ″violent
felony″ at least twice to be sentenced as an HVO.
See Utah Code Ann. § 76-3-203.5(1)(b) (Supp.
2010). This requires a determination of whether
the prior convictions are ″violent felonies″ as
defined in the statute. See id. §
76-3-203.5(1)(c)(i)-(ii). However, in most
instances, this involves a legal determination
only.12 See United States v. [**476] , 95 F.3d 362,
364 (5th Cir. 1996) (concluding that for purposes
of a federal recidivism statute ″the definition of a
crime of violence is a matter of statutory
interpretation that is a purely legal judgment for
the court″ (internal quotation marks omitted)),
cert. denied, 519 U.S. 1138, 117 S. Ct. 1008, 136
L. Ed. 2d 886 (1997); United States v. Weston, 960
F.2d 212, 217 (1st Cir. 1992) (concluding that the
[***24] trial court ″fulfill[ed] its proper function


as the arbiter of the law, [in] directing the jury as
to the applicability of the term ’crime of violence’
in accordance with the definitions contained in the
relevant statute″), abrogated on other grounds by
Stinson v. United States, 508 U.S. 36, 113 S. Ct.
1913, 123 L. Ed. 2d 598 (1993); see also State v.
Palmer, 2009 UT 55, ¶ 14 , 220 P.3d 1198 (″[T]he
legislature is not empowered to expand the role of
the jury beyond fact-finders. . . . It is the role of
the jury to find facts and apply them to the judge’s


11 Utah may view a defendant’s right to jury trial under the Utah Constitution differently than the right provided by the United States
Constitution. See State v. Palmer, 2009 UT 55, ¶ 12 n.19, 220 P.3d 1198 (″We do not determine at this time whether the Utah Constitution
guarantees a right to have a jury determine the factual question of whether there was a prior conviction. Our decision in State v. Harris,
[1 Utah 2d 182, 264 P.2d 284 (1953)] seems to indicate that it may . . . .″).


12 We recognize that there may be a constitutionally-protected right to a jury determination of tangential factual issues related to
determining whether a prior offense qualifies as a ″violent felony″ under the HVO statute. This may be an issue, for example, if the
elements of the prior offense are broader than those of the named qualifying offenses. See, e.g., [***25] Shepard v. United States, 544
U.S. 13, 25-26, 125 S. Ct. 1254, 161 L. Ed. 2d 205 (2005) (concluding that to avoid Sixth Amendment concerns, a sentencing judge
is ″limited to the terms of the charging document, the terms of the plea agreement or transcript of colloquy between judge and defendant
in which the factual basis for the plea was confirmed by the defendant, or to some comparable judicial record of this information″ in
determining whether a prior guilty plea is sufficient to establish a qualifying offense under a federal recidivism statute); id. at 19-21
(citing Taylor v. United States, 495 U.S. 575, 601-02, 110 S. Ct. 2143, 109 L. Ed. 2d 607 (1990), for the proposition that a court may
look to the charging documents and jury instructions of previous conviction in order to determine if the jury necessarily found all the
elements sufficient to establish a qualifying offense under a federal recidivism statute). But see People v. Kelii, 21 Cal. 4th 452, 87 Cal.
Rptr. 2d 674, 981 P.2d 518, 520 (Cal. 1999) (concluding that the trial court determines whether a previous conviction qualifies as a
″strike″ for purposes of California’s Three Strikes law and that it ″may look to the entire record of the [prior] conviction, but no further″


(emphasis and internal quotation marks omitted)). However, [***26] because Duran has not challenged his enhancement on these


grounds, we leave resolution of this issue to another day.
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instructions on the law.″); State v. Pixton, 2004
UT App 275, ¶ 4, 98 P.3d 433 (″The correct
interpretation of a statute is a question of law and
is reviewed for correctness.″ (internal quotation
marks omitted)). Therefore, any legal
determinations regarding Duran’s HVO status
were properly made by the trial court.


[*P28] In the trial court, Duran raised only three
objections to the State’s evidence of his prior
convictions, each of which involve purely legal
questions. Duran first argued that the State did not
comply with the notice requirement under the
HVO statute because the case numbers of the
prior convictions were not listed on the
information. See Utah Code Ann. §
76-3-203.5(3)(a) (providing that the prosecutor
shall provide notice if seeking punishment under
the HVO statute and that such ″[n]otice shall
include the case number, court, and date of
conviction or commitment of any case relied upon
by the prosecution″). Duran’s second objection
was that the statute requires the HVO issue to be
heard by the trial court ″immediately″ after trial if
there is a jury waiver and it had ″been several
months″ between the two phases of trial. See id. §
76-3-203.5(4)(b) (providing that if ″the defendant
waives the jury, . . . the [HVO] allegation shall be
tried immediately to the court″). Duran’s final
argument contested the State’s position that
Duran’s failure to give notice of his intent


[***27] to challenge the prior convictions, as
required by the HVO statute, waived his statutory
right to a jury trial. See id. § 76-3-203.5(3)(b)(i)
(″The defendant shall serve notice in writing upon
the prosecutor if the defendant intends to deny
that: (A) the defendant is the person who was
convicted or committed; (B) the defendant was
represented by counsel or had waived counsel; or
(C) the defendant’s plea was understandingly or
voluntarily entered.″).


[*P29] While Duran has not reasserted these
arguments on appeal, they each involve questions
of law that were properly decided by the trial
court: Duran’s challenge to the State’s failure to


give notice under the HVO statute, see generally
State v. Webster, 2001 UT App 238, ¶ 10, 32 P.3d
976 (noting that the interpretation of the notice
requirement in a rule of evidence ″constitutes a
conclusion of law″); the definition of the term
″immediately″ as used in the HVO statute, see
Palmer, 2009 UT 55, ¶ 17, 220 P.3d 1198
(concluding that defendant raised only a legal
challenge when he questioned the ″legal definition
of ’conviction’″ for purposes of Utah’s DUI
statute); and Duran’s argument that his failure to
give notice to the State if he wanted to use certain
[***28] bases to challenge the prior convictions


did not waive his right to a jury trial under the
statute, see Pixton, 98 P.3d 433, 2004 UT App
275, ¶ 4 (″The correct interpretation of a statute is
a question of law and is reviewed for correctness.″
(internal quotation marks omitted)).


[*P30] Although Duran admits he made only
these legal challenges in the trial court, he now
asserts that he ″would have presented the
enhancement in more of a factual light″ if it had
been tried to a jury rather than the trial court.
However, Duran has suggested [**477] no
factual basis on which he would challenge the
evidence presented by the State, and did not make
such a factual challenge in the trial court. See
Neder v. United States, 527 U.S. 1, 15, 119 S. Ct.
1827, 144 L. Ed. 2d 35 (1999) (concluding that
the failure to submit an element of materiality to
the jury was harmless beyond a reasonable doubt
where the defendant did not contest materiality at
trial); see also Utah Code Ann. §
76-3-203.5(4)(c)(ii) (″The trier of fact shall
consider any evidence presented at trial and the
prosecution and the defendant shall be afforded an
opportunity to present any necessary additional
evidence.″). Furthermore, HN8 under subsection
(3)(b)(i), Duran was required to give notice


[***29] to the State if he intended to dispute
whether he was the person previously convicted,
whether he was represented by or waived counsel
during the prior criminal proceedings, or whether
any prior plea was understandingly or voluntarily
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entered. See Utah Code Ann. § 76-3-203.5(3)(b)(i).
Duran conceded during oral arguments on his
motion for a mistrial that his failure to give notice
under subsection (3)(b)(i) of the HVO statute
prevents him from arguing these factual questions.
See id. Duran has failed to identify any other
factual issue he challenges with respect to his
HVO status.


[*P31] During the hearing on the applicability of
the HVO statute, the State submitted a certified
document entitled ″Certificate of Records of
Authenticity″ from the Utah State prison, which
apparently included Duran’s photograph, his
fingerprints, and records relating to his various
convictions.13 Duran did not object to the
admission of these certified documents. Instead,
after the trial court’s denial of Duran’s motion for
a mistrial, defense counsel observed that ″another
good reason not to have a jury″ on the issue of
Duran’s HVO status is that ″the jury would have
been instructed primarily on judicial notice
[***30] from your Honor.″


[*P32] Even on appeal, Duran fails to identify
any factual challenge to his status as an HVO,
instead making vague assertions that he would
have done so if the issue had been tried to the jury.
Under these circumstances, we are convinced that
any presumed error in the trial court’s
determination of Duran’s HVO status was
harmless beyond a reasonable doubt. Therefore,
we affirm the trial court’s denial of Duran’s
motion for mistrial on this basis.


II. The Trial Court Did Not Exceed Its Discretion
in Denying Duran’s Motion for a Mistrial Because
of the Officer’s Comment on Duran’s Criminal
History.


[*P33] Duran also asserts that the trial court
exceeded its discretion by denying his motion for
a mistrial based on the second officer’s comment


that he had ″heard a lot of case information about″
Duran and ″thought he possibly could be armed,
committing [***31] burglaries et cetera.″
According to Duran, this improper introduction of
evidence of his criminal history mandated a new
trial. HN9 A trial court, in the exercise of its
discretion, ″should not grant a mistrial except
where the circumstances are such as to reasonably
indicate . . . that a fair trial cannot be had and that
a mistrial is necessary in order to avoid injustice.″
State v. Wach, 2001 UT 35, ¶ 45, 24 P.3d 948
(internal quotation marks omitted). On appellate
review, however, ″[u]nless the trial court’s
determination is plainly wrong in that the incident
so likely influenced the jury that the defendant
cannot be said to have had a fair trial, we will not
find that the court’s decision was an abuse of
discretion.″ Id. (internal quotation marks omitted).
Although we agree that the introduction of such
evidence can be grounds for a new trial in some
instances, we are not convinced that the trial court
exceeded its discretion in denying Duran’s motion
for a new trial under the facts present here. See
State v. Butterfield, 2001 UT 59, ¶¶ 45-47, 27 P.3d
1133 (affirming denial of mistrial where the
prosecutor elicited testimony from the detective
that he obtained a picture of the defendant
[***32] from the jail); State v. Wright, 893 P.2d


1113, 1119 (Utah Ct. App. 1995) (affirming the
[**478] trial court’s denial of the defendant’s


motion for a mistrial based on the prosecutor’s
comments, including that the defendant was on
parole, because ″when viewed in light of the
totality of the evidence, the comments were not
prejudicial such that there [was] a reasonable
likelihood that, in [their] absence, there would
have been a more favorable result″ (alterations in
original) (internal quotation marks omitted)).


[*P34] In State v. Allen, 2005 UT 11, 108 P.3d
730, the Utah Supreme Court explained that
HN10 ″a mistrial is not required where an


13 These documents are not included in the record on appeal. ″Where the record before us is incomplete, we are unable to review the
evidence as a whole and must therefore presume that the verdict was supported by admissible and competent evidence.″ Sampson v.
Richins, 770 P.2d 998, 1002 (Utah Ct. App. 1989) (internal quotation marks omitted).
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improper statement is not intentionally elicited, is
made in passing, and is relatively innocuous in
light of all the testimony presented.″ Id. ¶ 40; see
also Wach, 2001 UT 35, ¶ 46, 24 P.3d 948
(concluding that the trial court did not exceed its
discretion in denying a motion for a mistrial based
on the victim’s comment that she wore a security
alarm when the defendant was around because (1)
it was not elicited by the prosecutor, (2) it ″was an
isolated, off-hand remark,″ and (3) the victim’s
testimony describing the attack was compelling
and uncontradicted).


[*P35] Here, the statement [***33] was not
intentionally elicited. During opening statement
and again during cross-examination of the second
officer, defense counsel raised questions about the
failure of the police officers to find the ATM card
during their first ″search″ of Duran. In an attempt
to dispel any inference that the police investigation
was deficient, on redirect examination the
prosecutor asked the second officer to explain the
difference between a weapons frisk and a search.
In the course of explaining the limited purpose of
an initial pat-down of the suspect intended only to
find weapons, the second officer also explained
his reason for conducting a weapons frisk in the
first instance. That portion of the second officer’s
testimony, which was not responsive to the precise
question asked by the prosecutor, included the
reference to Duran’s prior criminal history. Our
review of the transcript convinces us that the
prosecutor never asked the second officer to
comment on Duran’s criminal history. Instead, the
prosecutor asked for an explanation of why an
initial weapons frisk would not be expected to
reveal the ATM card. The second officer’s
gratuitous explanation that he had heard ″a
[***34] lot of case information″ about Duran and,
therefore, thought Duran could be ″armed,
committing burglaries et cetera,″ was not
intentionally elicited by the prosecutor.


[*P36] In addition, the statement was ″made in
passing and [was] relatively innocuous in light of
all the testimony presented.″ See Allen, 2005 UT


11, ¶ 40, 108 P.3d 730. Indeed, the statement was
so innocuous that defense counsel did not object
when it was made, only realizing that the second
officer had raised issues relating to Duran’s
criminal history after the jury was sequestered for
deliberations. Furthermore, the prosecutor did not
follow up on the volunteered information with
questions about what the second officer had heard
or do anything else to call further attention to that
issue.


[*P37] Furthermore, it is unlikely that the
comment influenced the jury where—in an effort
to explain Duran’s motives for fleeing from police
and for entering the home—defense counsel
referred to Duran’s outstanding warrants. Indeed,
defense counsel broached the subject several times
throughout the proceedings: In his opening
statement, defense counsel indicated that Duran
had outstanding warrants; during
cross-examination of the first officer, the defense
[***35] asked the officer to read the section of his
report referring to Duran’s outstanding warrants;
and in closing argument, the defense argued that
Duran’s concern about those outstanding warrants
caused him to flee from the police and disguise
himself in the homeowner’s clothing. Thus, the
defense introduced Duran’s prior criminal history
for its own purposes.


[*P38] Moreover, the evidence against Duran on
the count of which he was convicted was strong.
He was apprehended in the vicinity of the
burglarized home while wearing the homeowner’s
clothing and carrying the homeowner’s ATM card
and other items belonging to the homeowner in
the pocket of the pilfered pants. It is apparent that
the jury carefully considered this evidence, rather
than making assumptions based on Duran’s
criminal history because it convicted him of the
charges involving the home where [**479] he
acquired the clothing but could not come to a
unanimous decision on the charges involving the
other home burglary.
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[*P39] Under these circumstances, we are not
convinced that the officer’s comment ″so
influenced the jury that [Duran] cannot be said to
have had a fair trial.″ See State v. Allen, 2005 UT
11, ¶ 39, 108 P.3d 730 (internal quotation
[***36] marks omitted). Therefore, we conclude


that the trial court did not exceed its discretion in
denying Duran’s motion for a mistrial on this
basis.


III. There Was No Error Based on the Officer’s
Comment About Duran’s Invocation of His Right
to Remain Silent Where Duran Used the Same
Information as Part of His Trial Strategy.


[*P40] Duran argues that the first officer’s
comment on his invocation of the right to remain
silent was a violation of his constitutional right
against self-incrimination. HN11 ″The Due
Process Clause of the Fourteenth Amendment
prohibits use of a defendant’s post-Miranda silence
for impeachment purposes.″ State v. Baker, 963
P.2d 801, 806 (Utah Ct. App. 1998); see also U.S.
Const. amend. XIV. Because Duran concedes that
he did not preserve the issue, we review his claim
for plain error. See State v. Smit, 2004 UT App
222, ¶ 26, 95 P.3d 1203.


[*P41] Duran cannot claim error based on the
officer’s comment about Duran’s invocation of
his right to remain silent where Duran introduced
this same information as part of his defense
strategy.14 At trial, defense counsel used the fact
that Duran willingly spoke with the police
following his arrest and only invoked his right to
remain silent [***37] after the discovery of the
ATM card to support the defense theory that
Duran broke into the house to find a disguise
rather than to commit a theft. According to the
defense, Duran’s lack of intent to steal the ATM
card is evidenced by the fact that he was willing to
talk to the police until they discovered, much to
his surprise, that the ATM card was in the pocket
of the homeowner’s pants.


[*P42] Defense counsel advanced this defense by
referring to Duran’s invocation of his right to
remain silent during opening statements and
closing arguments, and by using cross-examination
to have the first officer repeat the same statement
of which he now complains. By using this
information throughout the trial in an attempt to
explain his behavior, Duran has ″forfeited his
right to prevent the prosecut[ion witness] from
commenting on his request for counsel because he
adduced and relied on the evidence as part of his
. . . defense.″ State v. Dunn, 850 P.2d 1201, 1223
(Utah 1993); see also State v. Bakalov, 1999 UT
45, ¶ 66, 979 P.2d 799 (concluding that the
″defendant cannot complain about the prosecutor’s
examination [***38] of [another witness] on
essentially the same information″ when the
defendant used testimony about the invocation of
his right to remain silent as ″an explanation . . . for
fleeing the police″).


CONCLUSION


[*P43] The trial court did not exceed its discretion
in denying Duran’s motion for a new trial. Even
presuming that Duran had a statutory and
constitutional right to have a jury determine his
HVO status that was not waived, any error in the
trial court’s determination of that issue was
harmless beyond a reasonable doubt. In addition,
the second officer’s comment about Duran’s
criminal history was not intentionally elicited by
the prosecution, was made in passing, and was
relatively innocuous in light of the strong evidence
supporting Duran’s conviction and the defense’s
own use of Duran’s criminal history. Consequently,
the second officer’s comment did not so influence
the jury that Duran cannot be said to have had a
fair trial. In addition, the trial court did not
commit plain error in failing to declare a mistrial
based on the first officer’s comment about Duran’s
invocation of his right to remain silent. The error
was not plain or prejudicial because Duran brought


14 Duran has not argued that his trial counsel was ineffective in pursuing this strategy.
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the same information [***39] to the jury’s
attention as part of his defense strategy.


[*P44] Affirmed.


Carolyn B. McHugh,


Associate Presiding Judge


[*P45] I CONCUR:


Stephen L. Roth, Judge


Concur by: William A. Thorne Jr.


Concur


[**480] THORNE, Judge (concurring):


[*P46] I concur with the analysis of parts II and
III of the majority opinion. However, I write
separately with regard to the analysis of part I
because I believe that Duran invited the presumed
error in the trial court’s determination of Duran’s
HVO status and that application of the
harmless-error rule is therefore precluded.


[*P47] The invited error doctrine ″prohibits
parties from taking advantage of an error
committed at trial when that party led the trial
court into committing the error.″ State v. Maese,
2010 UT App 106, ¶ 9, 236 P.3d 155 (internal
quotation marks omitted), cert. denied, 247 P.3d
774 (Utah 2011). ″Further, parties are ’not entitled
to both the benefit of not objecting at trial and the
benefit of objecting on appeal.’″ Pratt v. Nelson,
2007 UT 41, ¶ 17, 164 P.3d 366 (quoting State v.
King, 2006 UT 3, ¶ 13, 131 P.3d 202).
″’[E]ncouraging counsel to actively participate in
all proceedings and to raise any possible error at
the time of its occurrence fortifies our
long-established policy that [***40] the trial court
should have the first opportunity to address a
claim of error.’″ Id. (quoting State v. Winfield,
2006 UT 4, ¶ 15, 128 P.3d 1171).


[*P48] In this case, the trial court discussed the
particulars of the HVO penalty enhancement with


trial counsel on the second day of trial. The court
enunciated its understanding that the question
about the HVO penalty enhancement was not an
issue for the jury to decide and asked both counsel
if that was their understanding as well. Both trial
counsel confirmed agreement with the trial court’s
understanding that the enhancement decision was
not a jury issue, and the court then confirmed that
this issue would not be submitted to the jury. The
pertinent portion of the trial court’s discussion
with counsel about the HVO penalty enhancement
is as follows:


[Trial court]: . . . . Now, let me, before we look
at jury instructions, it’s my understanding that
if the jury convicts, the question about the
habitual criminal and all the enhancements,
that is not an issue for the jury to decide.


[Defense counsel]: No, it is not.


[Trial court]: Is that your understanding too?


[Defense counsel]: Nor is, well, not only the
habitual criminal but also the issue of prior
[***41] convictions on the theft.


[Trial court]: Right. Any enhancements or
habitual criminal would simply be a matter
for the Court rather than the jury? I know at
one time it was different than that, but I think
there’s a case out of Provo that decided that’s
no longer an issue for the jury. But I just--I
wanted to make sure that both sides are in
agreement. The only thing they are going to
decide is guilt or innocence on two Counts of
Burglary, two Counts of Theft. Is that--


[Defense counsel]: That’s my understanding. .
. .


[Prosecutor]: Um--


[Trial court]: Mr. Daines?


[Prosecutor]: I had heard that there’s a case, I
didn’t know where it was from that has
changed the standard bifurcating procedure.
The bifurcating procedure would primarily
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then only be you’re taking judicial notice of
this district’s own convictions.
[Trial court]: Okay. All right. So both sides
agree that that’s not going to be an issue for
the jury, the enhancements or the habitual
criminal, right? All right. . . .


(Emphases added.) The above discussion
demonstrates that defense counsel made
affirmative representations to the trial court that
the proper HVO penalty enhancement procedure
was that the court should not present [***42] the
enhancement issue to the jury. Such affirmative
representations clearly fall within the scope of the
invited error doctrine. See Pratt, 2007 UT 41, ¶
23, 164 P.3d 366 (″[I]nvited error generally occurs
in [an] affirmative manner, such as where counsel
stipulates to the court’s instruction, states directly
that there is no objection to a specific ruling of the
court, or provides the court with erroneous
authority upon which the court relies.″ (emphasis
added)).


[*P49] In addition to this affirmative
representation, defense counsel reiterated his
agreement with the HVO penalty enhancement
procedure as previously set out by the court when
defense counsel acquiesced to [**481] the trial
court’s release of the jury. After the jury rendered
the verdict, the trial court asked both counsel,
″Anything else before I release the jury?″ Defense
counsel responded, ″We have nothing further,
your Honor.″ Thereafter, the trial court asked the
prosecutor how he wanted to handle the HVO
enhancement matter. The prosecutor then
expressed some concern over proceeding without
a jury, stating, ″Your Honor has indicated you are
certain that this is your Honor’s decision and not
the jury’s decision? That’s the only thing that
worr[ies] [***43] me.″ Whereby, the trial court
again discussed and expressed its understanding
of the HVO enhancement procedure with the
prosecutor. During this discussion defense counsel
remained silent and raised no objection or concerns
about proceeding on the enhancement issue


without the jury. The trial court, after its discussion
with the prosecutor, ultimately decided not to
submit the enhancement issue to the jury and
proceeded to schedule a date for sentencing.


[*P50] Such discussions concerning the HVO
penalty enhancement procedure demonstrate the
degree to which the trial court urged the parties to
actively participate in the consideration of the
enhancement issue by frequently requesting
counsel input on the issue. The record further
indicates that prior to releasing the jury and
proceeding to the sentencing phase, the trial court
encouraged the parties to read State v. Palmer,
2008 UT App 206, 189 P.3d 69, which the trial
court relied upon in its determination on the HVO
penalty enhancement procedure. Despite the trial
court’s various attempts to elicit and address any
objections on the enhancement procedure before
the sentencing phase, defense counsel, in contrast
to his prior approval of the [***44] procedure
enunciated, filed a mistrial motion shortly before
the scheduled sentencing hearing was to be held
raising an objection to the enhancement procedure.


[*P51] In the post-trial motion for mistrial,
defense counsel alleged for the first time that
Duran was entitled to have the same jury decide
the HVO penalty enhancement based on the
Palmer decision. The trial court then held
arguments on defense counsel’s motion for
mistrial. During oral argument, the trial court
gave a detailed description of the attempts it had
made to address any objections on the
enhancement procedure in a timely fashion and
prior to releasing the jury and proceeding with
Duran’s sentencing hearing. The trial court stated,


My recollection of what happened here is that
before the trial started we met in chambers. I
met with both counsel in chambers, to discuss
the question of how to go about handling the
habitual criminal. And we were all in
agreement that we were going to bifurcate the
trial. The jury would not know anything at all
about his prior record.
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And then when we were in chambers I
mentioned something about this State versus
Palmer case, the one that had been decided
[by] the Court of Appeals, and the holding.
[***45] I said, it seems to me that what they


are saying is that the jury is not necessarily
required to hear evidence when we’re talking
about enhancing penalties. And I asked both
attorneys what your position was on this. And
both said, I’m not sure. I haven’t had a chance
to read the case.


. . . .


I suggested that both sides take a look at the
case, and let me know how you wanted to
proceed. My impression is, that after we
finished the trial, after we got the verdict from
the jury, neither side raised an objection or
requested that I keep the jury.


After arguments on the matter, the court denied
this motion ruling that Duran had waived any
right to a jury trial on the HVO penalty
enhancement. Thereafter, contrary to his argument
in the mistrial motion that Duran was entitled to
have the same jury decide the issue, defense
counsel then appears to provide his active support
for the court’s decision to present the issue to
neither the same jury nor a newly impaneled jury.
Defense counsel stated, ″[W]hich--brings up the
point that whether a jury was impaneled--I think
the jury would have been instructed primarily on
judicial notice from your Honor[,] . . . [w]hich is
another good reason not to [***46] have a jury.″
Defense counsel’s representation about the benefits
of proceeding [**482] without a jury in this
instance compounds the invited error by assuring
the trial court and validating the decision to
conduct the HVO penalty enhancement hearing
without the presence of a jury. This affirmative
support for the trial court’s presumed erroneous
decision is another example of how invited error,
in this case compounded, provided the basis for
the court’s action. ″’Affirmative representations
that a party has no objection to the proceedings


fall within the scope of the invited error doctrine
because such representations reassure the trial
court and encourage it to proceed without further
consideration of the issues.’″ Pratt, 2007 UT 41, ¶
18, 164 P.3d 366 (quoting Winfield, 2006 UT 4, ¶
16, 128 P.3d 1171).


[*P52] Defense counsel’s affirmative
representations, both before and after the dismissal
of the jury, in agreement with the court’s
interpretation of the Palmer decision and oral
ruling not to present the enhancement issue to the
jury constitutes invited error. ″[I]nvited error is
procedurally unjustified and viewed with disfavor,
especially where ample opportunity has been
afforded to avoid such a result.″ State v. Tillman,
750 P.2d 546, 560-61 (Utah 1987). [***47] The
invited error doctrine ″arises from the principle
that a party cannot take advantage of an error
committed at trial when that party led the trial
court into committing the error.″ Pratt v. Nelson,
2007 UT 41, ¶ 17, 164 P.3d 366. The review of
this issue under the harmless-error rule effectively
undermines the long-established principles of the
invited error doctrine that discourages ″parties
from intentionally misleading the trial court so as
to preserve a hidden ground for reversal on
appeal,″ id., and the policy that the trial court
should have the first opportunity to address a
claim of error, see id. Moreover, the application of
the invited error doctrine, ″conserves judicial
resources and promotes speedy justice for all
concerned.″ Cf. Boyle v. Christensen, 2011 UT 20,
¶ 14, 251 P.3d 810 (Utah 2011) (stating that the
preservation rule conserves judicial resources and
promotes speedy justice).


[*P53] Application of a harmless-error analysis,
in this case sets the unfortunate precedent that
attorneys may actively participate in invited error,
yet benefit from any error which does not meet
the test for harmless error. I believe such a result
would be most regrettable. As a result, I
[***48] would affirm the trial court on the basis


of invited error and would not review the claim
under the harmless-error rule.
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William A. Thorne Jr., Judge
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Opinion


[*182] Defendant, a used car dealer, was tried
and convicted of theft by deception, a second
degree felony, in violation of Section 76-6-405,
Utah Code Ann., 1953, as amended, after selling a
used car on which the odometer had been turned
back from 73,000 miles to 33,000 miles. Defendant
was tried before a Judge of the District Court of
Salt Lake County, the defendant having waived
the jury. Defendant appeals from the judgment
entered. All statutory references are to Utah Code
Annotated, 1953, as amended.


At trial, the victims, Mr. and Mrs. Smith, each
testified that during the negotiations for the sale of
the car, defendant had told them on three occasions
that the 33,000 miles shown on the odometer was
the correct mileage, that the previous owner, a
young girl, had had the car repainted, and that
defendant had assured them that no dealers turn
odometers back [**2] in this present age because
of the risks of high fines and possible loss of their
licenses.


Four months after they purchased the car, the
Smiths discovered a half painted sticker on the
inside of the car’s door which revealed that the car
had last been serviced at 73,000 miles.
Photographs of the sticker and the current reading
on the odometer were then taken, under the
direction of the Motor Vehicles Department of the
State of Utah, and later were entered into evidence
in this case.







[*183] The Smiths further testified that after they
had talked with the Motor Vehicles Department,
defendant called, and asked them to come to his
office, which they did. He said ″you have got me
cold″ and offered to overhaul the car’s engine if
they would falsify an odometer affidavit so that
the State would ″get off″ defendant’s back.


Other evidence showed that the defendant had
acquired the vehicle at the Salt Lake City Auction
for $1,850, and at that time the odometer reading
was over 73,000 miles. Defendant testified that
although he was a part owner of Love’s Motors,
he was merely a salesman in this transaction, and
had no idea that the odometer had been turned
back. Defendant denied [**3] that he had any
conversation concerning the mileage with Mr. and
Mrs. Smith.


Defendant argues (1) that the act of turning the
odometer back on a used automobile is specifically
made a misdemeanor under the provisions of Sec.
41-6-177 et seq., and that he should have been
tried under those provisions rather than the theft
provisions; (2) that the theft by deception
provisions are vague and ambiguous and therefore
unconstitutional; (3) that the prosecution failed to
prove an essential element of the offense, to wit,
that the victim was deprived of any property; and
finally, (4) that the State failed to prove that any
property of which the victim was deprived had a
value in excess of $1,000.


Defendant’s first and second points are without
merit. He appears to argue that though he knew
that turning the odometer back was a crime, he
had counted on the fact that such a crime was only
a misdemeanor, and it was therefore
unconstitutional to try him for a felony. From that
position, he reasons that the theft statutes are
vague and ambiguous. Section 76-6-405 HN1 is
not unconstitutionally vague or ambiguous, and
Section 41-6-177 applies only to the turning back
of the odometer, and not to the [**4] use of such
fraudulent action to obtain property. The question


is, properly, whether the State has proved each
and every element of the crime for which
defendant was charged, namely, theft by deception.
Section 76-6-405 HN2 provides:


(1) A person commits theft if he obtains or
exercises control over property of another by
deception and with a purpose to deprive him
thereof.


(2) Theft by deception does not occur,
however, when there is only falsity as to
matters having no pecuniary significance, . . .
.


This is a first review of this section since its
adoption by the Legislature in 1973. Definitions
of the terms used are found HN3 in Sec. 76-6-401:


(1) ″Property″ means anything of value, . . . .


(2) ″Obtain″ means, in relation to property, to
bring about a transfer of possession . . . .


(3) ″Purpose to deprive″ means to have the
conscious object:


(a) To withhold property permanently . . . .


(5) ″Deception″ occurs when a person
intentionally:


(a) Creates or confirms by words or conduct
an impression of law or fact that the actor does
not believe to be true and that is likely to
affect the judgment of another in the
transaction . . . .


[**5] Credible evidence adduced at the trial
established the deception; that is that defendant
told the victims that the 33,000 miles shown on
the odometer was the correct mileage knowing
that it was not. Other evidence showed that the
mileage on the odometer of a used car is a factor
which is likely to affect the judgment of the buyer,
and has pecuniary significance. Mr. Smith also
testified that he would not have purchased the car
had he known the true mileage.
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It is therefore clear that the State proved each and
every essential element of the offense. Defendant
brought about the transfer of the Smith’s money
to himself by means of a deception with the
conscious objective of withholding the money
permanently.


[*184] The significant question is whether
defendant deprived the victims of property having
a value of over $1,000.


Defendant argues that the Smiths received a quid
pro quo and that the fair market value of the
vehicle should be deducted from the money
received by defendant in determining the degree
of the crime. The only evidence of the value of the
car at the time of the sale was defendant’s own
testimony that in November of 1976, a 1973
Monte Carlo was selling at [**6] retail for $3,100
and at wholesale for $2,900. There was no
testimony of the value of a car of this age and
style which had been driven for over 73,000
miles.


The value of the property determines the degree
of the offense and must be proved by the State. 1


But the degree of the crime must be measured by
the value of the property obtained by the defendant


as a result of the deception, rather than the value
of any property received by the victim. 2


[**7] In People v. Ross, 25 Cal. App. 3d 190, 100
Cal. Rptr. 703 (1972), the Court considered the
question here presented and held that the defendant
could not offset the value of the automobile used
to accomplish the fraud against the amount
obtained from the victims to reduce the crime to
petty theft. The Court there reasoned that
subsequent restoration, restitution or repayment is
not a defense to this crime and neither is the fact
that the victim received some value for his money,
for the victim is defrauded if he did not receive
what he bargained for, in the full amount extracted
by the defendant.


In the instant case, the victims were deprived of
$2,800 (though as noted they received some value
therefor) which amount is well above the statutory
amount establishing a second degree felony, under
Section 76-6-412, and the judgment of the District
Court is affirmed.


WE CONCUR: A. H. Ellett, Chief Justice, J.
Allan Crockett, Justice, Richard J. Maughan,
Justice, Gordon R. Hall, Justice.


1 Section 76-6-412. See also State v. Seymour, 49 Utah 285, 163 P. 789 (1917); State v. Parker, 104 Utah 23, 137 P.2d 626 (1943).


2 See, for example, the case of State v. Seymour, supra, note 1. There, the defendant was tried under the former statute of obtaining
property by false pretenses for selling stock of a certain corporation, having misrepresented that the company was supported and
endorsed by high church officials in whom the victim had great confidence. In that case, defendant argued that the information under
which he was charged was insufficient in that it neither alleged the value of the stock nor alleged that the stock was not worth what the
complaining witness had paid for it. This Court held that the information was not insufficient on that ground, but ordered a new trial
because the information did not allege the value of the $250 promissory note given by the victim to the defendant in payment of the stock.
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Wilkins sat for oral argument; however, due to his
retirement from this court, did not participate
herein.


Opinion by: PARRISH


Opinion


[**1251] PARRISH, Justice:


INTRODUCTION


[*P1] Defendant Warren Jeffs was convicted of
two counts of rape as an accomplice for his role in
the compelled marriage of fourteen-year-old Elissa
Wall to her nineteen-year-old first cousin, Allen
Steed, and the resulting sexual intercourse between
them. Jeffs appeals his convictions, arguing a
variety of errors in the proceedings before the trial
court. While we are unconvinced by the majority
of Jeffs’ arguments, we conclude that there were
serious errors in the instructions given to the jury
that deprived Jeffs of the fair trial to which all are
entitled under our laws. We therefore
[***2] reverse the convictions and remand for a


new trial.


[*P2] Recognizing the highly publicized nature
of this case, we remind the parties, the [**1252]
trial court, and observers, that the presumption of
innocence guaranteed to all by our Constitution
demands great care from the courts and those who
prosecute on behalf of the people. As this state’s
court of last resort, we are not at liberty to accept
less, nor could we, consistent with our oaths to
support, obey, and defend the constitutions of this
state and country.


BACKGROUND


[*P3] HN1 ″On appeal, we review the record
facts in a light most favorable to the jury’s
verdict.″ State v. Holgate, 2000 UT 74, P 2, 10


P.3d 346 (internal quotation marks omitted). HN2
Conflicting evidence is presented ″only as
necessary to understand issues raised on appeal.″
Id. We recite the facts of this case accordingly.


[*P4] Elissa Wall was raised as a member of the
Fundamentalist Church of Jesus Christ of
Latter-day Saints (″FLDS Church″). As a follower
of that religion, she was extensively exposed to
the teachings of the defendant, Warren Jeffs
(″Jeffs″), who is the son of, and the former first
counselor to, then-FLDS leader Rulon Jeffs
(″Rulon″). From the first through the sixth grade,
[***3] Wall attended school at Alta Academy, a


private FLDS school where Jeffs acted as a
teacher and as the principal. Outside of school,
Wall was further exposed to Jeffs’ teachings
through Sunday meetings, church literature, and
recordings that were broadcast through her home
on a speaker system and that she listened to on a
personal cassette player.


[*P5] Proper relationships between the sexes
figured prominently in Jeffs’ teachings. He taught
that, prior to marriage, boys and girls were to treat
each other as ″snakes,″ avoiding all intermingling
or social contact. Girls were to relax this standard
only with their husbands after marriage. However,
most FLDS girls, including Wall, received no
instruction about anatomy or reproduction. Jeffs
taught that girls would be trained in these matters
by their husbands.


[*P6] Jeffs’ teachings also focused extensively
on the importance of obedience. As ″God on
earth,″ the FLDS prophet and his counselors were
to be obeyed completely and willingly. Failure to
do so would result in forfeiture of spiritual
salvation, loss of family and friends, denial of
marriage, and removal from the FLDS community.
In addition to obeying their church leaders, Jeffs
taught that [***4] women should obey their
husbands, who were their individual ″priesthood
heads.″


[*P7] Wall witnessed the consequences of failing
to follow these teachings firsthand in 1999 when
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her father was deemed disobedient to FLDS
leaders and had his family ″stripped from him.″
Wall, her mother, and her siblings were removed
from her father’s home in Salt Lake City and sent
to live with Fred Jessop, Rulon’s then second
counselor, in Hildale, Utah. Jeffs subsequently
performed a ceremony marrying Wall’s mother to
Jessop as one of his plural wives.


[*P8] The doctrine that God will reveal to the
FLDS prophet which of his followers should be
joined in marriage relationships is fundamental to
the FLDS faith. Wall, therefore, expected that
church leaders would arrange her marriage. But
she was shocked when, in 2001, Jessop told her
that the prophet had a ″place of marriage″ for her
and that she was to prepare herself for that place.
Wall, who was then only fourteen years old,
objected because of her age, but Jessop again told
her that she needed to prepare herself. When Wall
asked who she was to marry, Jessop told her that
it would be ″revealed″ to her later. A few days
before the wedding, Jessop told her she


[***5] would marry Allen Steed, her
nineteen-year-old first cousin. Wall told Jessop
she would not marry Steed, but Jessop told her she
would have to discuss the matter with the prophet,
Rulon, since it was he who had arranged the
marriage.


[*P9] Rulon had recently suffered a debilitating
stroke and Jeffs was managing his affairs. Wall
called Jeffs and arranged a meeting with Rulon.
Jeffs was present when Wall spoke with Rulon.
She told Rulon that she did not wish to be
disobedient, but asked him to let her wait until she
was at least sixteen to be married and to place her
with [**1253] someone other than her cousin.
Rulon told Wall, ″Follow your heart, sweetie.
Follow your heart.″ Wall understood this to mean
that she would not have to marry Steed. Jeffs,
however, told her afterwards, ″The prophet wanted
me to remind you that this is the right thing to do.
And you will go forward with this.″ Later that
day, Jessop, despite Wall’s pleading, confirmed
that her wedding to Steed would still take place.


[*P10] Two of Wall’s older sisters, both of whom
were married to Rulon, tried to intervene on
Wall’s behalf. Jeffs was present during their
conversation with Rulon. Rulon expressed concern
over the arrangements, but [***6] Jeffs said that
Jessop was ″insisting that this happen because of
who he is″ and ″[w]e would like to honor his
request.″


[*P11] Knowing that she would no longer be
welcome in Jessop’s home and that she would
have to give up her relationships with her mother
and her siblings if she did not marry Steed, Wall
felt she had no option but to go through with the
marriage. In April 2001, Wall was taken to
Caliente, Nevada, for the wedding. Jeffs performed
the ceremony, throughout which Wall cried tears
of despair and fear. When Jeffs asked her if she
took Steed to be her husband, she hung her head
and said nothing. Jeffs repeated the question, and
again Wall did not answer. After a long silence,
Jeffs asked Wall’s mother to stand by Wall and
hold her hand. Jeffs repeated the question a third
time, and Wall’s mother squeezed her hand.
Finally, Wall answered, ″Okay, I do.″ Jeffs told
Steed he could kiss the bride, but Wall hung her
head and shook it. Jeffs commanded, ″Lisi, kiss
Allen.″ Wall gave Steed ″a peck on the lips,″ then
dropped his hand. Jeffs rejoined Wall’s and Steed’s
hands and pronounced, ″Now go forth and
multiply and replenish the earth with good
priesthood children.″ Wall then ran from [***7] the
room and locked herself in a bathroom. Although
no marriage license had been obtained, Wall
considered herself married to Steed, which made
him her leader and ″priesthood head.″


[*P12] During the honeymoon trip that followed,
Steed began touching Wall sexually. Still ignorant
of sex, Wall did not understand why he was
touching her and was ″terrified″ and ″horrified.″
She repeatedly asked Steed to stop, telling him
that she hated him and did not want him to touch
her. Two to three weeks after the wedding, Steed
exposed his genitals to Wall at a park. She ran
away from him crying and hid in her mother’s
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room. She stayed in her mother’s room until the
early hours of the morning, hoping that Steed
would go to sleep. When she returned to her own
room, however, she found Steed sitting on the
bed. Over Wall’s extensive protests, Steed began
to undress her. She broke away and fled back to
her mother’s room, where she stayed for several
days. When Wall eventually returned to her own
room, Steed told her, ″It is time for you to be a
wife and do your duty.″ Although Wall cried and
begged him not to, Steed then had sexual
intercourse with Wall. The first of the State’s two
charges against Jeffs is [***8] based on this act of
intercourse.


[*P13] In the late spring of 2001, Wall had
another meeting with Jeffs. She told Jeffs that
Steed was touching her and doing things that she
″was not comfortable with and didn’t fully
understand.″ She begged Jeffs for a ″release″ from
the marriage, the FLDS equivalent of a divorce. In
response, Jeffs told Wall that she needed to
″repent″ and that she was not being ″obedient . .
. [and] submissive.″ Instead of releasing her from
the marriage, Jeffs told her that she ″needed to go
home and give [her]self to [Steed], who was [her]
priesthood head and husband, mind, body, and
soul and obey without any question.″ Within days
of this meeting, Steed again had sexual intercourse
with Wall. The second of the State’s two charges
against Jeffs is based on this act of intercourse.
The relationship between Wall and Steed continued
through September 2003, with sex sometimes
occurring without Wall’s consent and sometimes
with her consent.


[*P14] The State charged Jeffs with two counts of
rape as an accomplice, a first degree felony, under
Utah Code sections 76-2-202 and 76-5-402 (2008).
Following a preliminary hearing, Jeffs was bound
over for [**1254] trial. A jury convicted him as
charged. [***9] Jeffs moved to arrest judgment,
alleging that the evidence was insufficient to
support his convictions. The trial court denied the
motion and sentenced Jeffs to two consecutive
prison terms of five years to life. Jeffs moved for


a new trial, arguing that the court had erred in
seating an alternate juror after deliberations had
begun. The court denied this motion on the basis
of invited error. This appeal followed. We have
jurisdiction pursuant to Utah Code section
78A-3-102(3)(i) (2008).


ANALYSIS


[*P15] Jeffs raises seven issues that he claims
invalidate either the jury verdict or the resulting
sentences. Jeffs argues that: (1) the accomplice
liability and consent instructions given to the jury
were erroneous, (2) the trial court erred by failing
to instruct the jury that it must reach a unanimous
decision on whichever of the prosecution’s theories
supported its finding that the victim did not
consent, (3) there was insufficient evidence to
sustain Jeffs’ convictions, (4) there was insufficient
evidence that Jeffs enticed Wall into a sexual
relationship with Steed, (5) the ″enticement″
language of Utah Code section 76-5-406(11) is
unconstitutionally vague, (6) the trial court erred
in denying [***10] Jeffs’ motion for a new trial
because the court reconstituted the jury after
deliberations had begun, and (7) the trial court
erred in imposing consecutive sentences. We agree
with Jeffs that the consent instructions given to
the jury were erroneous and warrant a reversal of
his convictions. Accordingly, we need not reach
the remainder of his claims. We do address,
however, Jeffs’ argument with respect to the
correctness of the jury instruction on accomplice
liability to give guidance to the trial court on
remand.


I. THE JURY INSTRUCTIONS ON CONSENT
AND ACCOMPLICE LIABILITY WERE
ERRONEOUS


[*P16] Jeffs contends that instructions given to
the jury on the issues of consent and accomplice
liability were erroneous. Specifically, Jeffs argues
that the instruction on consent erroneously focused
the jury on Jeffs’ relationship with Wall rather
than on Steed’s relationship with Wall. With
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respect to the accomplice liability instruction,
Jeffs argues that the trial court erred by refusing to
instruct the jury that Jeffs could not be found
guilty as an accomplice to rape unless Jeffs
intended that Steed engage in nonconsensual
sexual intercourse with Wall. HN3 Claims of
erroneous jury instructions present


[***11] questions of law that we review for
correctness. State v. Miller, 2008 UT 61, P 13, 193
P.3d 92. We therefore review the instructions
given to the jury without deference to the trial
court. Before turning to the actual jury instructions
themselves, however, we outline the law applicable
to the State’s charges against Jeffs.


A. The Charges Against Jeffs


[*P17] The State charged Jeffs with two counts of
rape as an accomplice. The first count was alleged
to have occurred shortly after Wall and Steed were
married when they first had intercourse. The
second count was alleged to have occurred after
Jeffs refused to ″release″ Wall from her marriage
to Steed and counseled her to ″give herself to
[Steed], . . . mind, body and soul.″


[*P18] These charges implicate three different
sections of the Utah Code: (1) the rape statute
found in section 76-5-402, (2) the consent statute
found in section 76-5-406, and (3) the accomplice
liability statute found in section 76-2-202. We
begin our discussion with the rape statute.


[*P19] HN4 ″A person commits rape when the
actor has sexual intercourse with another person
without the victim’s consent.″ Utah Code Ann. §
76-5-402(1) (2008). HN5 A rape can be committed
″whether or not the [***12] actor is married to the
victim.″ Id. § 76-5-402(2).


[*P20] To establish the required lack of consent,
the State relied on three separate subsections HN6
of section 76-5-406, the statute that defines the
circumstances under which an act of sexual
intercourse is deemed to be without [**1255] the
victim’s consent. The relevant sections provide:


HN7 An act of sexual intercourse . . . is
without consent of the victim under any of the
following circumstances:


(1) the victim expresses lack of consent
through words or conduct;


. . .


(10) the victim is younger than 18 years of age
and at the time of the offense the actor was the
victim’s parent, stepparent, adoptive parent,
or legal guardian or occupied a position of
special trust in relation to the victim as defined
in Subsection 76-5-404.1(4)(h);


(11) the victim is 14 years of age or older, but
younger than 18 years of age, and the actor is
more than three years older than the victim
and entices or coerces the victim to submit or
participate . . . .


Id. §§ 76-5-406(1), (10)-(11).


[*P21] Because the sexual intercourse on which
the charges were based was between Wall and
Steed, rather than between Wall and Jeffs, the
accomplice liability statute also comes into play.
It provides: [***13] HN8 ″Every person, acting
with the mental state required for the commission
of an offense who directly commits the offense,
who solicits, requests, commands, encourages, or
intentionally aids another person to engage in
conduct which constitutes an offense shall be
criminally liable as a party for such conduct.″ Id.
§ 76-2-202.


[*P22] Therefore, to convict Jeffs as an
accomplice to rape, the State was required to
establish that Jeffs, acting with the requisite mental
intent, solicited, requested, commanded,
encouraged or intentionally aided Steed to have
nonconsensual sexual intercourse with Wall. We
analyze the jury instructions in light of these
statutes to determine whether they accurately
stated the State’s burden. We begin with the
consent instruction and then turn to the accomplice
liability instruction.
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B. The Consent Instruction Was Erroneous


[*P23] We [***14] first address Jeffs’ claim that
the jury instruction regarding consent was
erroneous. Jeffs argues that the instruction
erroneously focused the jury on Jeffs’ actions and
position of special trust, rather than on Steed’s,
for the purpose of determining whether Wall
consented to sexual intercourse. We agree that the
consent instruction was erroneous.


[*P24] As previously indicated, the State
identified three different sections of the consent
statute pursuant to which it argued that the sexual
intercourse between Wall and Steed was without
Wall’s consent. First, under subsection (1) of the
consent statute, the State argued that Wall showed
″express[] lack of consent through words or
conduct.″ Id. § 76-5-406(1). As evidence of this
lack of consent, the State relied on Wall’s pleas to
Jeffs not to make her marry Steed, her repeated
refusal during the marriage ceremony to answer ″I
do,″ her reluctance to kiss Steed, and her running
from the room and locking herself in the bathroom
after the ceremony. The State additionally argued
that Wall continued to show an express lack of
consent after the ceremony by attempting to avoid
physical contact with Steed, crying, and begging
Steed not to have sexual [***15] intercourse with
her.


[*P25] Second, under subsection (10), the State
argued that Wall was under eighteen years of age
and that Jeffs was in a ″position of special trust″ in
relation to Wall. Id. § 76-5-406(10). As used in
subsection (10), ″’position of special trust’ means
[a] position occupied by a person in a position of
authority, who, by reason of that position is able
to exercise undue influence over the victim, and
includes, but is not limited to, a . . . religious
leader . . . .″ Id. § 76-5-404.1(4)(h). At trial, the
State argued that Jeffs occupied a position of
special trust in relation to Wall because he was her
religious leader, and as such had near absolute
control over her, her family, and her entire
community. Further, he used his position as a


religious leader to [**1256] put Wall in a
circumstance where she had no choice but to
submit to unwanted sexual intercourse.


[*P26] Third, under subsection (11), the State
argued that Wall was over fourteen years of age
but under eighteen years of age, that Jeffs was
more than three years her senior, and that Jeffs
used psychological and religious manipulation to
entice Wall to submit to unwanted sexual
intercourse. See id. § 76-5-406(11). To support
[***16] this theory, the State cited Jeffs’ actions


of convincing Wall to enter into the marriage, his
direction during the wedding ceremony that Wall
and Steed ″multiply and replenish the earth,″ and
his later refusal to release her from the marriage
coupled with his counsel that she ″go home and
give [her]self to [Steed] . . . mind, body and soul.″


[*P27] The instruction given to the jury reflected
the State’s three theories. It stated the following:


An act of sexual intercourse is without consent
of a person under any, all, or a combination of
the following circumstances:


1. The person expresses lack of consent
through words or conduct; or


2. The person was 14 years of age or older, but
younger than 18 years of age, and the actor
was more than three years older than the
person and enticed the person to submit or
participate; or


3. The person was younger than 18 years of
age and at the time of the offense the actor
occupied a position of special trust in relation
to the person.


[*P28] In order to clarify the State’s second and
third theories, the court also gave the following
instructions:


In order to find the victim’s lack of consent
because the victim is younger than 18 years of
age and at the time of the [***17] offense that
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the Defendant occupied a position of ″special
trust″ in relation to Elis[s]a Wall you must be
convinced that the State has proven beyond a
reasonable doubt that the offense was
committed by a person who occupied a
position of special trust in relation to the
victim.


. . .


In order to find that Elissa Wall was enticed
the State must prove beyond a reasonable
doubt that the Defendant lured or induced a
person to submit to or to participate in an act
of sexual intercourse. (Emphasis added.)


[*P29] Jeffs argues that it was impermissible for
the court to focus the jury on his own position of
special trust and on his own enticing actions in
determining whether the intercourse between Steed
and Wall was consensual. Rather, Jeffs contends
that the jury should have been asked to consider
whether Steed was in a position of special trust
and whether Steed enticed Wall. We agree with
Jeffs.


[*P30] While the jury instruction appears to track
the statutory language, the instruction erroneously
interprets the statute’s use of the term ″actor,″ as
used in Utah Code sections 76-5-406(10) and
(11), to refer to the defendant, Jeffs, rather than to
Steed. Those sections provide that the HN9
intercourse will [***18] be deemed to be
nonconsensual if ″the victim is younger than 18
years of age and at the time of the offense the
actor . . . occupied a position of special trust in
relation to the victim,″ or if ″the victim is 14 years
of age or older, but younger than 18 years of age,
and the actor is more than three years older than
the victim and entices or coerces the victim to
submit or participate . . . .″ Id. § 76-5-406(10)-(11)
(emphases added). As evidenced by the additional
clarifying instruction, the State interprets the term
″actor″ to mean the ″defendant.″


[*P31] We conclude that the State’s interpretation
is erroneous. HN10 In interpreting a statute, we


look to its plain language. Dale T. Smith & Sons v.
Utah Labor Comm’n, 2009 UT 19, P 7, 208 P.3d
533. HN11 We read statutory provisions literally,
unless such a reading ″would result in an
unreasonable or inoperable result.″ State v. Jeffries,
2009 UT 57, P 7, [**1257] 217 P.3d 265. And
HN12 ″’we assume the legislature used each term
advisedly and in accordance with its ordinary
meaning.’″ Id. (quoting State v. Martinez, 2002
UT 80, P 8, 52 P.3d 1276). HN13 ″’[E]ach part or
section should be construed in connection with
every other part or section so as to produce a
harmonious [***19] whole.’″ State v. Moreno,
2009 UT 15, P 10, 203 P.3d 1000 (quoting Sill v.
Hart, 2007 UT 45, P 7, 162 P.3d 1099).


[*P32] HN14 ″Actor″ is defined by statute as ″a
person whose criminal responsibility is in issue in
a criminal action.″ Utah Code Ann. § 76-1-601(2).
The person whose criminal responsibility is at
issue in a criminal action will usually be the
defendant. For example, under the rape statute,
″[a] person commits rape when the actor has
sexual intercourse with another person without
the victim’s consent.″ Id. § 76-5-402(1). Under
the rape statute, therefore, the ″actor″ must be the
person who has nonconsensual sexual intercourse
with the victim or, in other words, the defendant
who is being prosecuted for an act of rape.


[*P33] But section 76-1-601 also provides that its
definition of ″actor″ does not apply to those
statutes that provide otherwise. And we conclude
that the consent statute provides otherwise. HN15
The opening words of section 76-5-406
specifically indicate that the section discusses the
″act of sexual intercourse″ and the circumstances
under which that act occurs without consent. Id. §
76-5-406. Because the act at issue is the act of
sexual intercourse, the term ″actor″ as used in
[***20] subsections (10) and (11) must necessarily
relate back to the underlying ″act of sexual
intercourse.″ And the term ″actor″ must refer to
the person who engages in the act at issue.
Therefore, the ″actor″ is the person who engages
in sexual intercourse. To read the statute otherwise
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would require us to sever the term ″actor″ from
the context of the surrounding provisions. Because
Jeffs did not engage in sexual intercourse with
Wall, it was erroneous for the jury instructions to
equate the term ″actor″ with the term ″defendant″
in instructing the jury as to whether the State had
met its burden of proving that the sexual
intercourse between Steed and Wall was
nonconsensual.


[*P34] Our conclusion that HN16 the term
″actor″ refers to the individual engaging in the act
of intercourse is consistent with the principle that,
in order for accomplice liability to arise, there
must be an underlying offense. Only after there is
a determination that an offense has been committed
can the law impose liability on another party who
″solicit[ed], request[ed], command[ed],
encourag[ed], or intentionally aid[ed]″ in the
commission of that offense. Id. § 76-2-202. HN17
To determine whether a rape has occurred, section
76-5-406 [***21] is applied and a determination
is made of whether there was sexual intercourse
without consent. The question of accomplice
liability cannot enter the equation until after a
determination has been made that a crime has
been committed. As a result, the use of the term
″actor″ under the consent statute can refer only to
the person engaging in the act of intercourse.


[*P35] To construe the statute otherwise would
lead to absurd results. For example, if the term
″actor″ as used in subsections (10) of the consent
statute is deemed to refer to the defendant in an
accomplice-liability case, a parent who encourages
his pregnant minor daughter to marry the adult
father of her unborn baby would satisfy the
requirements of that subsection, thereby rendering
any further intercourse between the couple
nonconsensual and the parent guilty of a first
degree felony as an accomplice to rape.


[*P36] In summary, we hold that the term ″actor″
as used in subsections (10) and (11) of Utah Code
section 76-5-406 refers to the person who engaged
in the act of sexual intercourse. As a result, those


subsections could not be applied to Jeffs. Only
Steed’s position of special trust or Steed’s efforts
of enticement were relevant [***22] in determining
whether Wall consented to sexual intercourse.
Because the consent instructions told the jury that
defendant Jeffs’ position of special trust and
defendant Jeffs’ enticement of Wall could give
rise to a lack of consent, they were erroneous.


[*P37] [**1258] Having concluded that the jury
instructions on consent were erroneous, we must
consider whether they require reversal of Jeffs’
convictions. HN18 ″[T]o reverse a trial verdict,
[we] must find not a mere possibility, but a
reasonable likelihood that the error affected the
result.″ Cheves v. Williams, 1999 UT 86, P 20, 993
P.2d 191 (quoting Steffensen v. Smith’s Mgmt.
Corp., 862 P.2d 1342, 1347 (Utah 1993)). We find
such a likelihood here.


[*P38] The consent instruction given to the jury
stated: ″An act of sexual intercourse is without
consent of a person under any, all, or a combination
of the following circumstances . . . .″ (emphasis
added). It then listed the State’s three theories of
non consent, two of which we have held to be
erroneous. Because no special verdict form was
employed at trial, the jury was not required to
indicate the basis for its finding that the intercourse
between Steed and Wall was nonconsensual. We
therefore cannot determine [***23] with certainty
whether Jeffs was convicted on the basis of the
one valid theory, the two erroneous theories, or on
some combination of the three. And because there
was no real dispute at trial that Jeffs was in a
position of special trust with respect to Wall, a
theory we have held to be erroneous, it is highly
likely that Jeffs was convicted on the basis of an
erroneous theory. Such a likelihood requires
reversal of his convictions and a remand for a new
trial.


C. The Accomplice Liability Instruction Was
Erroneous


[*P39] Because we reverse Jeffs’ convictions on
the basis of the erroneous consent instructions, his
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remaining claims of error are not dispositive and
we need not reach them. We nevertheless address
his claim that the trial court erroneously instructed
the jury with regard to the mens rea element of the
accomplice liability statute in order to guide the
trial court on remand. See IHC Health Servs., Inc.
v. D & K Mgmt., 2003 UT 5, P 10, 73 P.3d 320
(considering nondispositive argument for guidance
of the parties on remand).


[*P40] Jeffs asserts that he could not be convicted
as an accomplice to the rape of Wall unless the
State proved that he intended that Steed rape Wall.
At trial, Jeffs [***24] unsuccessfully requested a
jury instruction stating that, in order to reach a
conviction, the jury must find that Jeffs ″intended
that the result of his conduct would be that Allen
Steed rape Elissa Wall.″ We agree with Jeffs that
he was entitled to the requested instruction.


[*P41] The trial court instructed the jury on party
liability as follows:


To convict Warren Jeffs as an accomplice to
the crime of rape, you must find from the
evidence, beyond a reasonable doubt, all of
the following elements of that crime:


1. That the defendant, Warren Jeffs:


a. intentionally, knowingly, or recklessly
solicited, requested, commanded, or
encouraged another--


I. to have sexual intercourse


ii. with Elissa Wall without consent; or


b. intentionally aided another--


I. to have sexual intercourse


ii. with Elissa Wall without consent; and


2. Allen Steed had sexual intercourse with
Elissa Wall without consent.


[*P42] Jeffs argues that one cannot be found
guilty as an accomplice unless he has the required
mental state for the underlying crime to be


committed. In this case, Jeffs argues that the jury
was not adequately instructed of this requirement.
The State disagrees, pointing out that the
instruction properly informed the [***25] jury of
the mental state required which, in the case of
rape, is an ″intentional, knowing or reckless
mental state.″ State v. Calamity, 735 P.2d 39, 43
(Utah 1987); see also Utah Code Ann. § 76-2-102
(″[W]hen the definition of the offense does not
specify a culpable mental state and the offense
does not involve strict liability, intent, knowledge,
or recklessness shall suffice to establish criminal
responsibility.″). The problem, however, is that
the instruction [**1259] only indicated that the
reckless, knowing, or intentional mental state
attached to the actions of ″solicited, requested,
commanded, or encouraged,″ not to the underlying
criminal conduct of rape.


[*P43] We addressed the requisite mental state
under the accomplice liability statute in State v.
Briggs. 2008 UT 75, 197 P.3d 628. There, we
stated that HN19 ″[a]n accomplice must . . . have
the intent that the underlying offense be
committed.″ Id. P 14. ″Intent,″ as used in this
context, is a legal term of art that means ″[t]he
state of mind accompanying an act.″ Black’s Law
Dictionary 881 (9th ed. 2009). It should not be
confused with the mental state designated as
″intentionally.″ See Utah Code Ann. § 76-2-103(1).
To restate the essential [***26] principle, HN20
″accomplice liability adheres only when the
accused acts with the mens rea to commit the
principal offense.″ State v. Calliham, 2002 UT 86,
P 64, 55 P.3d 573.


[*P44] The accomplice liability statute reflects
this principle in the requirement that the defendant
act ″with the mental state required for the
commission of [the] offense.″ Utah Code Ann. §
76-2-202. This mandates that the defendant, in
this case one who acts as an accomplice to rape,
undertake his actions intentionally, knowingly, or
recklessly. But intentionally, knowingly, or
recklessly in regard to what? The obvious answer
is that he must act intentionally, knowingly, or
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recklessly as to the results of his conduct. And in
order for criminal liability to attach, the results of
his conduct must be a criminal offense.


[*P45] This principle is further clarified by the
statutory definitions of the possible ″mental state[s]
required for the commission of″ rape. Id. HN21 A
person acts ″[i]ntentionally . . . with respect to the
nature of his conduct or to a result of his conduct,
when it is his conscious objective or desire to
engage in the conduct or cause the result.″ Id. §
76-2-103(1). HN22 Under this mental state, the
accomplice desires [***27] to cause rape. HN23
″A person acts knowingly, or with knowledge,
with respect to a result of his conduct when he is
aware that his conduct is reasonably certain to
cause the result.″ Id. § 76-2-103(2). HN24 Under
this mental state, the accomplice knows that his
conduct will most likely cause rape. Finally,
HN25 a person acts ″[r]ecklessly with respect to
circumstances surrounding his conduct or the
result of his conduct when he is aware of but
consciously disregards a substantial and
unjustifiable risk that the circumstances exist or
the result will occur.″ Id. § 76-2-103(3). HN26
Under this mental state, the accomplice recognizes
that his conduct could result in rape but chooses to
proceed anyway. Thus, HN27 in specifying that
the accomplice act with the mental state required
for the commission of the underlying offense, the
accomplice liability statute clearly contemplates
that the accomplice is aware of, at a minimum, the
substantial and unjustifiable risk that his actions
will result in the commission of a crime--in this
case rape--by another person.


[*P46] The State urges an alternate interpretation
of the accomplice liability statute, under which
one could act intentionally, knowingly, or
recklessly in the [***28] abstract and incur
criminal liability if his actions resulted in
soliciting, requesting, commanding, encouraging,
or intentionally aiding another in committing a
crime. We reject this alternate interpretation
because it would sweep in too much innocent
behavior. Taken to its logical extreme, this


interpretation could result in accomplice liability
attaching to a person who leaves his house
unlocked, leading to the theft of his own personal
property inside the house. But we have been
careful to avoid expanding the law to this extent.


[*P47] In State v. Comish, we held that a security
officer who purchased marijuana in a sting
operation could not be considered an accomplice
for testimonial purposes because ″[u]nder [the]
statute and under the [generally accepted meaning
of the term, . . . ’accomplice’ . . . does not include
a person who . . . merely provides an opportunity
for one who is disposed to commit a crime.″ 560
P.2d 1134, 1136 (Utah 1977).


[*P48] [**1260] And we have also held that even
less innocent behaviors do not appropriately
categorize an individual as an accomplice if that
individual had no intention that the underlying
crime be committed. In State v. Schreuder, for
example, we held that a [***29] man who knew
that a woman wanted to kill her father and who
concealed the murder weapon after the crime was
committed was not an accomplice. 726 P.2d 1215,
1220 (Utah 1986). In so holding, we stated that
″[p]rior knowledge does not make a person an
accomplice when that person does not have the
mental state required″ for the underlying crime.
Id. While there were clearly other crimes with
which the defendant in Schreuder could have been
charged, ″there was insufficient evidence to
establish that he . . . had the mental state required
to commit the crime [of murder],″ and thus he was
not an accomplice. Id.


[*P49] We clarify that an accomplice need not act
with the same intent, or mental state, as the
principal. HN28 ″Party liability under section
76-2-202 does not require that the persons involved
in the criminal conduct have the same mental
state.″ State v. Alvarez, 872 P.2d 450, 461 (Utah
1994). HN29 ″A defendant can be criminally
responsible for an act committed by another, but
the degree of his responsibility is determined by
his own mental state in the acts that subject him to
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such responsibility, not by the mental state of the
actor.″ State v. Crick, 675 P.2d 527, 534 (Utah
1983) (emphasis omitted). [***30] HN30 ″[I]t is
not necessary for the accomplice to have the same
intent that the principal actor possessed as long as
the accomplice intended that an offense be
committed.″ State v. Briggs, 2008 UT 75, P 14,
197 P.3d 628.


[*P50] Jeffs was also entitled to his requested
instruction for the independent reason that it was
necessary to clarify the ″intentionally aids″ portion
of the accomplice liability statute. HN31 In those
cases where the defendant solicits, requests,
commands, or encourages another to commit an
offense, the accomplice liability statute
incorporates the default mental state of recklessly,
knowingly, or intentionally. However, HN32 in
those cases where the defendant is charged with
aiding another in the commission of the offense,
the accomplice liability statute requires that the
defendant’s aiding be ″intentional.″ See Utah
Code Ann. § 76-2-202.


[*P51] While the jury instruction used in this
case did incorporate the phrase ″intentionally
aided,″ it was nevertheless confusing with respect
to the issue of intent. As we explained in Briggs,
HN33 ″To show that a defendant is guilty under
accomplice liability, the State must show that an
individual acted with both the intent that the
underlying offense be committed and [***31] the
intent to aid the principal actor in the offense.″
2008 UT 75, P 13, 197 P.3d 628. This is precisely
the alternate instruction that Jeffs requested, but
was denied.


[*P52] Without Jeffs’ proposed instruction as to
intent, the jury could have convicted Jeffs if it


found that Jeffs ″intentionally″ did some act, and
such intentional act unintentionally ″aided″ Steed
in having nonconsensual sexual intercourse with
Wall. For example, even if Jeffs never intended
for Steed to rape Wall, the jury instruction allowed
for the possibility that he would be found guilty
simply because he intentionally performed the
marriage ceremony and the existence of the
marriage aided Steed in raping Wall. For this
reason, the jury instruction was also erroneous.


CONCLUSION


[*P53] Because we hold that the trial court’s
instructions to the jury regarding lack of consent
were in error, we reverse Jeffs’ two convictions of
rape as an accomplice and remand for a new trial.


[*P54] We regret the effect our opinion today
may have on the victim of the underlying crime,
to whom we do not wish to cause additional pain.
However, we must ensure that the laws are
applied evenly and appropriately, in this case as in
every case, in order to protect the


[***32] constitutional principles on which our
legal system is based. We [**1261] must guarantee
justice, not just for this defendant, but for all who
may be accused of a crime and subjected to the
State’s power to deprive them of life, liberty, or
property hereafter.


[*P55] Chief Justice Durham, Associate Chief
Justice Durrant, and Justice Nehring concur in
Justice Parrish’s opinion.


[*P56] Justice Wilkins sat for oral argument;
however, due to his retirement from this court, did
not participate herein.
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Opinion


[*1163] Defendant appeals from his conviction
by a jury of eleven counts of theft by deception in
violation of U.C.A. § 76-6-405. 1 We affirm.


There was sufficient evidence to justify the jury in
believing the following: In 1976 defendant became
involved with Rex Parsons and certain other
persons in planning a scheme to sell vending
machines. The price was to be paid in advance,
but, except for some early deliveries to give the
appearance of a legitimate business, the machines
would not actually be delivered [**2] to investors.
Such a scheme was established in Arizona, and
subsequently a business enterprise known as Fruit
Juice, Inc., and Fruit Juice of Salt Lake was
incorporated in Utah. The business used a phone
solicitation approach to find people willing to
invest money to purchase and place one or more
fruit juice vending machines that would yield a
monthly profit. Employees were hired by
defendant and others to make the calls and to
follow up by meeting with interested persons.
Office managers ran the day-to-day operation of
the business. Defendant commuted from Arizona
and spent one or two days a week at the Salt Lake
City business offices.


Vending machines were sold and delivered to
some investors. A number of people, however,
signed contracts and paid for the machines but did
not receive them. Eleven of these persons were
complaining witnesses named in the information.
They testified that when they became concerned
about the business’ failure to deliver their
machines, they unsuccessfully tried to contact
Fruit Juice, Inc., and eventually became aware
that it was no longer conducting business. In fact,
the office was closed down and business ceased in
August 1977. Defendant [**3] was charged with
and convicted of theft by deception.


Defendant asserts in the alternative that his
conviction should be reversed, that he [*1164]


should be granted a new trial, or that he should be
sentenced pursuant to the lesser violation of
fraudulent business practices, § 76-6-507. He
relies on the following four contentions: (1)
testimony of co-conspirators was erroneously
admitted; (2) testimony of accomplices was not
corroborated; (3) defendant’s punishment should
have been based on § 76-6-507 because it is more
specific regarding the illegal conduct alleged and
has a lesser penalty than theft by deception; and
(4) the evidence was insufficient to support the
jury’s verdict.


We consider first defendant’s challenge to the
admission of the testimony of Rex Parsons and
Howard Woodall, who are characterized as
co-conspirators. Their testimony supported the
State’s characterization of Fruit Juice, Inc., as a
front for a scheme to obtain money from investors
and then leave town without delivering the
promised machines. Parsons testified that he was
the person who presented to defendant the idea to
set up the scheme in Arizona, and later Parsons
and defendant came to Salt [**4] Lake City to
establish a similar operation. Woodall testified
that he took part in some of the initial
conversations in Arizona about the plan, but that
he discontinued his contact with the defendant
and Parsons and had no part in the subsequent
operation, either in Arizona or Utah. Woodall’s
testimony as to his noninvolvement was
uncontradicted.


Defendant contends that the damaging statements
contained in the testimony of these two men,
whom he characterizes as co-conspirators, lacked
proper foundation and were inadmissible hearsay
statements. Rule 63(9)(b), Utah Rules of Evidence,
entitled ″Vicarious Admissions,″ allows the
admission of hearsay statements of co-conspirators


1 All statutory references are to Utah Code Ann. (1953), as amended.
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made in the course of a conspiracy. 2 Defendant
properly asserts that the admissibility of hearsay
statements of co-conspirators falling within this
exception must be predicated upon independent
evidence of the existence of the conspiracy, apart
from co-conspirator hearsay declarations. State v.
Erwin, 101 Utah 365, 120 P.2d 285 (1941).


[**5] Defendant has, however, improperly
characterized the nature of the challenged
testimony, and his objection to its admissibility is
without merit. Parsons and Woodall testified
primarily to statements constituting admissions by
the defendant concerning his criminal intent. HN1
Out-of-court statements of a party are not subject
to the foundational requirements of Rule 63(9) but
are admissible pursuant to Rule 63(7), which
embodies the age-old common law exception to
the hearsay rule known as an admission of a party.


Defendant concedes the admissibility of testimony
by the witnesses as to what they themselves did or
said and as to what the defendant did or said. But
defendant contends that the testimony of Parsons
and Woodall was ″tainted″ when placed in context
with testimony as to what persons other than the
defendant or the witnesses were doing or saying
during the course of the alleged conspiracy.
Defendant has not, however, cited any
objectionable testimony by Parsons or Woodall as
to third-party out-of-court statements. The only
statements attributed to third parties were
volunteered by the witnesses, and no valid
objection or motion to strike was made in response


to them. These [**6] included out-of-court
statements allegedly made by Bill Wilson, who
had been involved in a similar scheme in Colorado,
and an attorney named Dick Berry, who advised
the group on incorporation requirements. These
statements were made not to Utah investors but
only within the small group of original organizers.
HN2 In the absence of a valid objection or motion
to strike, the admissibility of hearsay may not be
raised on appeal.


[*1165] Defendant further contends that the
testimony of Parsons and Woodall regarding
activities that took place in Arizona was
inadmissible under Rule 55 of the Utah Rules of
Evidence. 3 HN3 That rule proscribes evidence of
another crime or civil wrong unless it is relevant
to prove certain material facts, such as motive,
intent, plan, or knowledge. State v. Daniels, Utah,
584 P.2d 880 (1978). Evidence of prior acts
admissible under Rule 55 is also subject to a
determination by the trial judge that its probative
value is not outweighed by the possibility of
undue prejudice. State v. Gibson, Utah, 565 P.2d
783 (1977).


[**7] It is the sound policy of the law that
evidence of prior crimes may not be admitted to
show the propensity of a defendant to commit
another crime. But in situations where evidence of
other crimes or wrongs is particularly relevant in
proving a specific element of the crime for which
the defendant is on trial, the evidence may be
allowed for that purpose. See State v. Lopez, 22


2 That rule provides for the admissibility of, as against a party, a statement which would be admissible if made by the declarant at the
hearing if * * * * (b) the party and the declarant were participating in a plan to commit a crime or a civil wrong and the statement was
relevant to the plan or its subject matter and was made while the plan was in existence and before its complete execution or other
termination . . . .


3 Rule 55 provides:


Other Crimes or Civil Wrongs. Subject to Rule 47 evidence that a person committed a crime or civil wrong on a specified
occasion, is inadmissible to prove his disposition to commit crime or civil wrong as the basis for an inference that he
committed another crime or civil wrong on another specified occasion but, subject to Rules 45 and 48, such evidence is
admissible when relevant to prove some other material fact including absence of mistake or accident, motive, opportunity,
intent, preparation, plan, knowledge or identity.
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Utah 2d 257, 451 P.2d 772 (1978), State v.
Dickson, 12 Utah 2d 8, 361 P.2d 412 (1961).


As to the testimony regarding planning meetings
which took place in Arizona, defendant’s argument
based on Rule 55 misses the mark. The testimony
of Parsons and Woodall concerning discussions
and meetings in Arizona related directly to the
plan for the Salt Lake City operation, which itself
gave rise to the criminal charges against defendant.
This evidence is not governed by Rule 55 because
it constituted an early step in the effectuation of
the criminal scheme that was consummated in
Salt Lake City.


Defendant also argues that evidence of the actual
operation of the Arizona fruit juice business was
subject to Rule 55 and that the State did not
establish the required foundation for its
admissibility. However, [**8] Parsons testified
that he and the defendant were among those who
intended to ″take the money and run″ once the
business became established. They sold and
delivered some machines to investors, but failed
to deliver machines to others and kept the purchase
price. The Arizona scheme was terminated when
an associate absconded with the funds collected.


Evidence of defendant’s prior acts similar to those
charged in this case was admissible to establish
defendant’s intent and modus operandi. Such
evidence need not necessarily rise to the level of
a criminal offense. United States v. Simmons, 503
F.2d 831 (5th Cir. 1974).


The similarity of the Arizona scheme and the Salt
Lake City activities, their proximity in time, and
their peculiarity serve to establish defendant’s
intent and knowledge regarding the illegal nature
of the operation. Therefore, this evidence was
admissible under Rule 55. Cf. Weeks v. United
States, 313 F.2d 688 (10th Cir. 1963).


Defendant further asserts that as a prerequisite to
the admission of evidence of prior wrongdoing for
any permissible purpose, it is necessary to show
by clear and convincing proof the illegality of the
prior act. 4 We do not find [**9] it necessary in
this case to reach the issue of the burden of proof
regarding evidence of prior wrongdoing. [*1166]
No instruction on the burden of proof was
submitted by defendant and none was given to the
jury. HN4 Defendant’s failure to request a jury
instruction or object to the lack of an instruction
that evidence of prior bad acts must be shown by
clear and convincing proof precludes the issue
from consideration on appeal.


[**10] Defendant also contends that the testimony
of Parsons and Woodall was accomplice testimony
that was not corroborated as required by §
77-31-18, which, though later amended, was
applicable to the present offense. HN5 Section
77-31-18 provided:


A conviction shall not be had on the testimony
of an accomplice, unless he is corroborated by
other evidence, which in itself and without the
aid of the testimony of the accomplice tends to


4 For this assertion defendant relies on two federal cases, United States v. Broadway, 477 F.2d 991 (5th Cir. 1973), and United States
v. Beechum, 555 F.2d 487 (5th Cir. 1977). But these cases were overruled by United States v. Beechum, 582 F.2d 898 (5th Cir. 1978),
on the ground that they were incompatible with Rule 404(b), Federal Rules of Evidence, which deals with the admissibility of evidence
of other crimes, wrongs, or acts. Rule 404(b) provides:


Other crimes, wrongs, or acts.--Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person
in order to show that he acted in conformity therewith. It may, however, be admissible for other purposes, such as proof
of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident.


The later Beechum case held that the rule called for a two-step test: first, it must be determined that the evidence is relevant to
an issue other than the defendant’s character, and second, that the evidence possesses probative value that is not substantially
outweighed by undue prejudice. However, Beechum did not require that the illegality of prior wrongs be shown by clear and
convincing proof.
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connect the defendant with the commission of
the offense; and the corroboration shall not be
sufficient, if it merely shows the commission
of the offense or the circumstances thereof.


An accomplice, as defined by § 76-2-202, 5 is one
who is also criminally liable for the conduct
charged. State v. Berg, Utah, 613 P.2d 1125
(1980); State v. Comish, Utah, 560 P.2d 1134
(1977). Mere presence, or even prior knowledge,
does not make one an accomplice when he neither
advises, instigates, encourages, or assists in
perpetration of the crime. State v. Gee, 28 Utah 2d
96, 498 P.2d 662 (1972). Nevertheless, even if
one has lent aid and encouragement, voluntary
abandonment of his participation prior to the
commission of the crime relieves him of [**11]
criminal liability for its commission providing the
abandonment was communicated to the remaining
parties and occurred prior to a time when the
crime had become so inevitable that its
commission could not reasonably be stayed.
Harrison v. State, Ind., 269 Ind. 677, 382 N.E.2d
920 (1978); People v. Rybka, 16 Ill.2d 394, 158
N.E.2d 17 (1959); Hedrick v. State, 229 Ind. 381,
98 N.E.2d 906 (1951); State v. Peterson, Minn.,
213 Minn. 56, 4 N.W.2d 826 (1942). On these
principles, Woodall was not an accomplice.
Although Woodall took part in early discussions
in Arizona, the record indicates that his decision
to abandon all involvement in the illegal activity
was made and communicated long before the
commission of the crime for which defendant was
charged. Woodall therefore could not be said to be
an accomplice in the crime for which defendant
was herein charged and convicted.


[**12] The State concedes Parsons’ status as an
accomplice. Parsons’ testimony, however, was


without question sufficiently corroborated to
support defendant’s conviction. Woodall
corroborated the testimony that defendant was
involved in the planning of the vending machine
scheme. A Dorothy Pulley described how
defendant paid her and two others to sign the
incorporation papers to avoid having the names of
the real owners made public. Employees of the
business testified as to defendant’s involvement
with the Salt Lake City operation. The business
records indicated the receipt of large amounts of
moneys from the business by both defendant and
Parsons.


[*1167] This Court has previously stated that
HN6 the corroboration need not go to all the
material facts as testified to by the accomplice,
nor need it be sufficient in itself to support a
conviction. However, the corroborating evidence
must connect the defendant with the commission
of the offense and be consistent with his guilt and
inconsistent with his innocence. See State v.
Christean, Utah, 533 P.2d 872 (1975); State v.
Vigil, 123 Utah 495, 498, 260 P.2d 539, 541
(1953); State v. Erwin, 101 Utah 365, 120 P.2d
285 (1941). [**13] Based on these standards,
Parsons’ testimony was sufficiently corroborated.


Another contention made by defendant is that he
should have been punished pursuant to the
provisions of § 76-6-507, which proscribes
deceptive business practices, because it is more
specific regarding the illegal conduct for which
defendant was convicted and has a lesser penalty
than theft by deception. Defendant argues that
where there are two statutes which proscribe the
same conduct, and one is more specific with
regard to the allegations charged than the other, it


5 Section 76-2-202 provides as follows:


Criminal responsibility for direct commission of offense or for conduct of another.--Every person, acting with the mental
state required for the commission of an offense who directly commits the offense, who solicits, requests, commands,
encourages, or intentionally aids another person to engage in conduct which constitutes an offense shall be criminally liable
as a party for such conduct.
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is necessary that a defendant be prosecuted under
the more specific statute. Also, if two statutes
proscribe the same conduct and one statute has a
lesser penalty than the other, the defendant may
only be punished to the extent of the lesser
penalty.


Defendant cites State v. Shondel, 22 Utah 2d 343,
453 P.2d 146 (1965), which involved an analysis
of the drug abuse control law and the Narcotics
Drug Act, both enacted during the same session of
the 1967 Legislature. Shondell had been charged
with possession of the drug LSD, a misdemeanor
under the drug abuse control law and a felony
under the terms of the Narcotic Drug Act. This
Court [**14] held that the clear, specific, and
lesser penalty prescribed for the offense of
possession of LSD was applicable, rather than the
more severe penalty provided by overlapping
provisions of the Narcotic Drug Act. The Court in
Shondell based its decision on the rule ″that where
there is doubt or uncertainty as to which of two
punishments is applicable to an offense an accused
is entitled to the benefit of the lesser.″


Application of the Shondell standard, requiring a
lesser punishment when there is doubt as to the
applicable statute, is not appropriate in the present
case. Reading the theft and deceptive business
practice statutes, there is no doubt or uncertainty
as to which of the two statutes is applicable to the
facts of this case.


The crimes described in § 76-6-507 are
distinguishable from the crime of theft by
deception as committed by the defendant. The
deceptive business practices defined as criminal
include using or possessing for use a false weight
or measure; selling or delivering less than the
represented quantity or quality of a commodity or
service; making a false or misleading statement in
an advertisement addressed to the public; offering,


by advertising [**15] or other means of
communication to the public, property or services
with intent not to sell or provide the advertised
property or services at the offered price or in a
sufficient quantity or at all; or other acts not
relevant here.


Defendant has not specified which subsection of
the deceptive business practice statute he relies
upon in seeking the imposition of a lesser penalty,
and we are unpersuaded that any of the conduct
proscribed therein is the equivalent of the charges
for which defendant was convicted. Defendant’s
conduct did not stop at merely offering to sell
property with an intent not to deliver it or
delivering to a customer a lesser quantity of a
commodity or service. He took money from
investors for the purchase of fruit juice vending
machines and exercised control over that money
with the criminal intent to permanently deprive
them of it and not deliver a machine at all. This
conduct clearly constitutes a theft offense and not
merely a deceptive business practice. 6


[**16] [*1168] Defendant’s final contention is
that the evidence was insufficient to sustain his
conviction. HN7 It is defendant’s burden to
establish that the evidence was so inconclusive or
insubstantial that reasonable minds must have
entertained a reasonable doubt that the defendant
committed the crime charged. State v. Daniels,
Utah, 584 P.2d 880 (1978). This Court will review
the evidence and all inferences which may be
reasonably drawn therefrom in the light most
favorable to the verdict of the jury. Id.


Defendant contends that the State did not show
that defendant exercised control over anybody’s
property or that he created or confirmed an
impression of fact that was false. We find, to the
contrary, that the record amply supports the jury
verdict in this case. The defendant received over $


6 We do not, of course, mean to say that any businessman who fails to deliver merchandise or services according to a contract is guilty
of theft by deception. A theft conviction requires proof of the intent to illegally and permanently deprive one of his property, not merely
of a breach of the terms of a business agreement.
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25,000 paid directly to him or to his wife for one
day’s work a week over a period of a few months.
This money came from investors who did not
receive the machines for which payment was
made. Defendant’s participation in the business
had substantial support in the record. Defendant
paid three persons not otherwise connected with
the business to sign the incorporation papers. He
[**17] also hired employees, participated in


setting up the Salt Lake City office, directed
employees, held sales meetings, controlled the
finances and signed checks, and authorized
payment for machines. He was not under the
supervision of any other business associates. The
evidence clearly showed that defendant’s plan
was knowingly to create a false impression that
machines, when paid for, would be ordered and
delivered, and knowingly to promise performance
which he did not intend to deliver.


Finally, defendant’s contention that the State
should have charged theft by embezzlement rather
than theft by deception is without merit. HN8
Section 76-6-403 of the Utah Criminal Code
enacted in 1973 provides that the offense
denominated ″theft″ embraces the separate
offenses previously known as larceny,
embezzlement, false pretense, and others not
relevant here. The verdict of theft by deception on
eleven counts finds substantial support in the
record.


WE CONCUR: J. Allan Crockett, Chief Justice,
Richard J. Maugha, Justice, D. Frank Wilkins,
Justice, Gordon R. Hall, Justice.
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Opinion


CHIEF JUSTICE DURRANT, opinion of the Court:


INTRODUCTION


[*P1] [**1137] Michael D. Larrabee (Defendant)
appeals three criminal convictions: two for
aggravated [**1138] sexual abuse of a child, and
one for dealing in material harmful to a minor.
Defendant argues that the convictions cannot
stand because (1) the evidence used to convict
him was inherently improbable; (2) the trial court
committed reversible error when it excluded expert
testimony regarding Defendant’s lack of
pedophilic interests under rules 702 and 403 of
the Utah Rules of Evidence; and (3) the prosecutor
prejudiced the jury by making several improper
remarks during closing arguments.


[*P2] After careful review of the record,
[***2] we conclude that Defendant failed to


preserve the issue of prosecutorial misconduct for
appeal. Nevertheless, we hold that defense
counsel’s failure to object to the prosecutor’s
conduct at trial constitutes ineffective assistance
of counsel. We therefore remand this case to the
trial court for a new trial on all counts.1


BACKGROUND


[*P3] Defendant married Jan in 1991. At that
time, Jan had a twelve-year-old daughter, Jamie,


from a prior marriage, who refused to accept
Defendant into the family. As Jamie matured, she
became a source of friction in the Larrabee home:
she was taken into police custody as early as age
13, abused drugs and alcohol, and was in and out
of correctional and rehabilitation facilities for
several years.


[*P4] In 1996, Jamie gave birth to her first child,
A.B., while in state custody. The following year
she gave birth to B.B., and then in 1998 she gave
birth to another son, T.B. Initially, B.B. and T.B.
lived with their biological father, but in 1999 Jan
and Defendant petitioned to become the
[***3] guardians of A.B., alleging that due to her


lifestyle, Jamie was unable to care for him. Jamie
subsequently gave birth to two more children, and
Jan and Defendant ultimately became the
guardians of all five. Jamie resented Jan and
Defendant, however, and threatened to take the
children back from them.


[*P5] The Larrabees settled in Kaysville in 2004.
In 2005, Jamie was released from prison and came
to live with the Larrabees, where her behavior
once again became a source of tension in the
home. Eventually, Defendant informed Jan that he
could no longer tolerate Jamie’s behavior and
asked her to choose between Jamie and him.
Defendant and Jan subsequently separated and
were divorced in October 2005. Jan and Jamie
then took the children and moved to St. George,
while Defendant settled in Las Vegas.


[*P6] As part of the divorce decree, Defendant
was awarded visitation rights with the children
every other weekend. By all accounts, Defendant
exercised these rights regularly between 2005 and
2008. When he would visit, Defendant would take
the children to various hotels in St. George where
they would swim, watch movies, play games,
shop, and go out to eat. All of the children looked
forward to these [***4] visits because, as B.B.
testified, ″[i]t was fun.″


1 Because we conclude that Defendant is entitled to a new trial on all counts due to ineffective assistance of counsel, we decline to
address Defendant’s other arguments in this opinion.
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[*P7] After Defendant moved to Idaho his visits
became less frequent, and his last visit with the
children was in August 2008. Later that year,
Jamie noticed that four-year old M.V., her youngest
daughter, was playing with naked Barbie dolls
and moving them on top of each other. When she
asked M.V. what the dolls were doing, M.V.
replied that they were playing ″kiss and suck.″
Jamie asked M.V. whether anyone had touched
her inappropriately, but M.V. did not respond.


[*P8] Then, in January 2009, Jamie once again
noticed that M.V. and a friend were playing with
naked Barbie dolls. Jamie sent the friend home
and informed M.V. that ″Barbies don’t play [like]
that.″ She then talked to M.V. about ″good touch,
bad touch″ and asked M.V. ″if anyone had ever
touched her . . . in those areas.″ Initially, M.V. did
not respond, but later she came out of her room
and stated: ″Mommy, I know who touched my pee
pee. It was Grandpa Mike.″ Jamie then approached
B.B. and asked her whether Defendant had touched
her inappropriately. She indicated that he had. The
very next day, Jamie spoke with police and the
State ultimately filed charges based upon B.B.’s
testimony [***5] that Defendant had sexually
[**1139] abused her repeatedly during his visits


with the children in St. George and that he had
intentionally shown her pornography.


[*P9] B.B. had three opportunities to explain her
allegations against Defendant: (1) in an interview
with the Children’s Justice Center (CJC), which
was recorded and later admitted as evidence at
trial; (2) at the preliminary hearing; and (3) at
trial. Her allegations involved four general areas
of sexual conduct. First, she testified that when
she was five or six and the Larrabees were still
living in Kaysville, Defendant took her into the
bedroom one afternoon and had her pose nude
while he took pictures of her.2 Second, she testified
that when Defendant would come to St. George to
visit, he would usually rent adjoining hotel rooms,
one for the boys and one for the girls, and that


″most every night″ while M.V. was asleep and the
boys were in their room, Defendant would lock
the doors and molest her by touching her bottom,
rubbing her genitals, and performing oral sex on
her. B.B. also alleged that Defendant would
occasionally have her touch his penis with her
hand. Third, B.B. testified that she had seen
Defendant molesting M.V. in a hotel [***6] room
through a sliding glass door and that Defendant
would also molest M.V. at night. Finally, B.B.
testified that Defendant would consistently bring
pornographic videos and magazines with him into
the hotels, and that he would view these materials
while B.B. was in the room, sometimes
commenting to her about the quality of what they
were viewing together.


[*P10] Based on this testimony, the state charged
Defendant with three counts of aggravated sexual
abuse of a child (two for B.B., one for M.V.) and
one count of dealing in materials harmful to a
minor. At trial, Defendant testified in his own
defense. He denied all of the allegations, described
the difficult and combative relationship he had
with Jan and Jamie, and testified that he ″loved
and cared for″ the children. The state then tried to
introduce evidence that Defendant had sexually
molested Jamie, but, after excusing the jury, the
trial court ruled that her testimony was
inadmissible due to unreliability and instructed
both Jamie and counsel not to refer to these new
allegations in the presence of the jury.
Nevertheless, despite the trial court’s warning that
reference [***7] to these allegations would lead
to a mistrial, during closing arguments the
prosecutor did refer to Jamie’s allegations of
sexual abuse. Neither defense counsel nor the
court intervened, however, and Defendant was
eventually convicted on the two counts of
aggravated sexual abuse regarding B.B., the count
of dealing in material harmful to a minor, but he
was acquitted on the count of aggravated sexual
abuse regarding M.V.


2 The state did not file any charges based upon these allegations.
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[*P11] After trial, Defendant filed a motion to
arrest judgment pursuant to rule 23 of the Utah
Rules of Criminal Procedure, wherein he raised
the same arguments he raises in this appeal,
namely that the evidence used to convict him was
inherently improbable; that the trial court erred by
excluding expert testimony; and that the
prosecutor’s conduct during closing arguments
was prejudicial. The district court denied
Defendant’s motion and upheld the convictions.
Defendant now appeals. We have jurisdiction over
this matter pursuant to Utah Code section
78A-3-102(3)(i).


ANALYSIS


[*P12] We first address the question of whether
Defendant’s motion to arrest judgment served to
preserve his claim for prosecutorial misconduct
for appeal. Defendant argues that the motion, by
itself, was sufficient [***8] to preserve the issue.
For the reasons stated below, we disagree.


[*P13] Defendant also argues that defense
counsel’s reaction to the prosecutor’s conduct at
trial was ineffective. In this respect, we agree.
Accordingly, we remand this case to the trial court
for a new trial on all counts.


I. DEFENDANT’S MOTION TO ARREST
JUDGMENT WAS NOT SUFFICIENT TO
PRESERVE THE ISSUE OF PROSECUTORIAL
MISCONDUCT FOR APPEAL


[*P14] We turn first to the issue of preservation.
Defendant argues that he [**1140] properly
preserved his claim for prosecutorial misconduct
because he raised it in his motion to arrest
judgment. We disagree.


[*P15] ″We have consistently held that HN1 a
defendant who fails to preserve an objection at
trial will not be able to raise that objection on
appeal unless he is able to demonstrate either
plain error or exceptional circumstances.″3 And
with respect to appellate review of closing
arguments, we have previously held that HN2 we
″will not examine the State’s closing argument if
the defendant failed to timely object to it.″4 The
reason behind this ″preservation rule″ is two-fold.
First, the rule affords the trial court ″an opportunity
to address the claimed error, and if appropriate,
correct it,″5 thereby promoting [***9] judicial
economy. And second, the rule prevents defendants
from foregoing an objection ″with the strategy of
enhancing the defendant’s chances of acquittal
and then, if that strategy fails . . . claiming on
appeal that the [c]ourt should reverse,″6 thereby
encouraging fairness. In order to further both
policies through this rule, ″we have held that HN3
the preservation rule applies to every claim,
including constitutional questions, unless a
defendant can demonstrate that exceptional
circumstances exist or plain error occurred.″7


[*P16] Defendant’s motion to arrest judgment
was filed almost two months after the trial
concluded, which hardly counts as a ″timely
objection″ to the statements made by the
prosecutor during closing arguments. Furthermore,
allowing defendants to preserve issues like
prosecutorial misconduct through motions to arrest
judgment would [***10] directly contradict the
purposes of the preservation rule articulated above.
That is, if a motion to arrest judgment was
sufficient to preserve this issue, then not only
would the trial court be deprived of the opportunity
to address the issue at trial, but defendants could
also strategically forgo an objection without the


3 State v. King, 2006 UT 3, ¶ 13, 131 P.3d 202.


4 State v. Nelson-Waggoner, 2004 UT 29, ¶ 30, 94 P.3d 186.


5 Patterson v. Patterson, 2011 UT 68, ¶ 15, 266 P.3d 828 (internal quotation marks omitted).


6 King, 2006 UT 3, ¶ 13, 131 P.3d 202 (alterations in original) (internal quotation marks omitted).


7 State v. Holgate, 2000 UT 74, ¶ 11, 10 P.3d 346 (emphasis added).
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risk that by so doing they might lose their ability
to appeal that particular issue. Therefore, because
Defendant’s counsel failed to timely object to the
statements that Defendant now contests as
improper, we hold that the prosecutorial
misconduct issue was not properly preserved.8


Nevertheless, [**1141] Defendant correctly argues
that the prosecutor’s conduct is still relevant to
our analysis of his ineffective assistance of counsel
claim,9 to which we now turn.


II. DEFENSE COUNSEL’S FAILURE TO
INTERVENE IN RESPONSE TO THE


PROSECUTOR’S CONDUCT CONSTITUTES
INEFFECTIVE ASSISTANCE OF COUNSEL


[*P17] Defendant argues that his convictions
should be overturned because defense counsel’s
failure to object to the prosecutor’s conduct during
closing arguments constitutes ineffective assistance
of counsel. For the reasons stated below, we
agree.


[*P18] We have repeatedly classified HN4 the
burden that defendants bear when asserting an
ineffective assistance of counsel claim as a ″heavy″


8 Despite its agreement with our holding that Defendant’s motion to arrest judgment was insufficient to preserve the issue of
prosecutorial misconduct for appeal, infra ¶ 44, the dissent nevertheless reaches the issue and employs this case as a vehicle for urging
our repudiation of the doctrine of prosecutorial misconduct. See infra ¶¶ 63-80. Because the issue was not preserved, we decline to
engage in this debate. [***11] See Summit Water Distrib. Co. v. Summit Cnty., 2005 UT 73, ¶ 50, 123 P.3d 437 (observing that ″[o]ur
settled policy is to avoid giving advisory opinions in regard to issues unnecessary to the resolution of the claims before us″).


Suffice it to say that we are not inclined to abandon our longstanding endorsement of this doctrine, a position shared by courts throughout
the country, in favor of the novel notion that we have no authority to review the actions of prosecutors directly and reverse for misconduct
when necessary. See, e.g., State v. Ross, 2007 UT 89, ¶ 54, 174 P.3d 628 (setting forth the ″test″ for ″prosecutorial misconduct″ as follows:
″The test of whether the remarks made by counsel are so objectionable as to merit a reversal in a criminal case is, did the remarks call
to the attention of the jurors matters which they would not be justified in considering in determining their verdict, and were they, under
the circumstances of the particular case, probably influenced by those remarks″ (quoting State v. Valdez, 30 Utah 2d 54, 513 P.2d 422,
426 (Utah 1973))); State v. Calliham, 2002 UT 86, ¶ 61, 55 P.3d 573 (stating that ″[w]e will reverse a jury verdict because of prosecutorial


misconduct [***12] if we find the prosecutor’s remarks were improper and harmful to defendant″ and collecting cases in support of this


doctrine); State v. Hopkins, 782 P.2d 475, 478 (Utah 1989) (stating and applying the Valdez test); State v. Troy, 688 P.2d 483, 486 (Utah
1984) (applying the Valdez test); State v. Johnson, 663 P.2d 48, 51 (Utah 1983) (applying the Valdez test and noting that ″the prosecutor’s
conduct was improper, and would have constituted grounds for a new trial if we had not reversed these convictions for insufficiency of
the evidence″), overruled on other grounds by State v. Roberts, 711 P.2d 235, 239 (Utah 1985); State v. Creviston, 646 P.2d 750, 754
(Utah 1982) (applying the Valdez test). For opinions from other jurisdictions see, for example, State v. Hughes, 193 Ariz. 72, 969 P.2d
1184, 1192 (Ariz. 1998) (reviewing for prosecutorial misconduct with a focus on whether the misconduct ″affected the proceedings in
such a way as to deny the defendant a fair trial″); State v. Spencer, 275 Conn. 171, 881 A.2d 209, 221 (Conn. 2005) (recognizing an
″inherent supervisory authority″ to reverse due to prosecutorial misconduct (internal quotation marks omitted)); State v. Maluia, 107


Haw. 20, 108 P.3d 974, 980 (Haw. 2005) (observing [***13] that ″where the [prosecutor’s] improper conduct is so egregious that the


defendant was denied her or his right to a fair trial, we reverse the defendant’s conviction″); State v. Simmons, 292 Kan. 406, 254 P.3d
97, 99 (Kan. 2011) (reversing and remanding because ″prosecutorial misconduct denied [the defendant] a fair trial″); Brewer v.
Commonwealth, 206 S.W.3d 343, 349 (Ky. 2006) (recognizing authority to reverse ″only if the prosecutorial misconduct was so
improper, prejudicial, and egregious as to have undermined the overall fairness of the proceedings″); State v. Mayhorn, 720 N.W.2d 776,
779-80 (Minn. 2006) (reversing a conviction because ″the cumulative effect of prosecutorial misconduct and evidentiary errors deprived
[the defendant] of a fair trial″); McBride v. State, 934 So. 2d 1033, 1038 (Miss. Ct. App. 2006) (″Where prosecutorial misconduct
endangers the fairness of the trial and the impartial administration of justice, we must reverse.″ (citing Acevedo v. State, 467 So. 2d 220,
226 (Miss. 1985))); Valdez v. State, 124 Nev. 1172, 196 P.3d 465, 477 (Nev. 2008) (recognizing the authority to reverse for prosecutorial


misconduct when ″the misconduct so infected the trial with unfairness as to make the resulting [***14] conviction a denial of due


process″ (internal quotation marks omitted)); State v. Smith, 1999 SD 83, 599 N.W.2d 344, 353 (S.D. 1999) (″We will reverse only if
the violation has prejudiced the party or denied the party a fair trial.″).


9 Nelson-Waggoner, 2004 UT 29, ¶ 30, 94 P.3d 186 (stating that the State’s closing argument is generally unreviewable absent
objection, unless ″the defendant states that the failure to object was due to ineffective assistance of counsel″).
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one.10 This is so because under the standard set
forth in Strickland v. Washington,11 the defendant
must prove both of the following: ″(1) that
counsel’s performance was so deficient as to fall
below an objective standard of reasonableness
and (2) [***15] that but for counsel’s deficient
performance there is a reasonable probability that
the outcome of the trial would have been
different.″12


[*P19] Furthermore, it is important to note that
HN5 Strickland imposes two additional
presumptions in favor of the objective
reasonableness of defense counsel’s
performance.13 First, ″[g]enerally speaking, [t]here
is a strong presumption that counsel’s conduct
falls within the wide range of reasonable
professional assistance.″14 In other words, ″the
general presumption of objective reasonableness
requires a petitioner to ’overcome the presumption
that, under [all] the circumstances, the challenged
action might be considered sound trial strategy.’″15


Second, [**1142] if it can be shown that ″after
thorough investigation of law and facts relevant to
plausible options″ counsel made a ″strategic
choice[],″ then that choice is ″virtually
unchallengeable.″16


[*P20] In this case, neither party has argued that
defense counsel’s decision not to object to the
prosecutor’s comments during closing arguments
was the result of a ″strategic choice made after
thorough investigation of law and facts,″ and thus


the second presumption does not apply here.
Instead, the State argues that defense counsel’s
decision ″might be considered sound trial strategy.″
We disagree. Given the extremely


[***17] prejudicial nature of the remarks and
″under the circumstances″ of this case, we
conclude that counsel’s choice not to object was
not a ″sound trial strategy.″ Additionally, in light
of the improper, inflammatory, and prejudicial
nature of the comments, we hold that defense
counsel’s failure to object also falls below
Strickland’s objective standard of reasonableness
and that it was reasonably likely the outcome of
the trial would have been different but for defense
counsel’s performance. Therefore, we conclude
that the Strickland requirements have been met
here and that Defendant is entitled to a new trial
on all counts due to his counsel’s ineffective
assistance.


A. Defense Counsel’s Performance Fell Below
Strickland’s Objective Standard of Reasonableness


[*P21] During trial, the State attempted to call
Jamie, B.B.’s mother, as a witness to testify about
how Defendant had molested her when she was
eleven years old. At the suggestion of defense
counsel, the trial court heard this testimony outside
the presence of the jury and ruled that Jamie’s
testimony was inadmissible due to unreliability.
The trial court then instructed both Jamie and
counsel not to refer to these allegations. But


10 See, e.g., State v. Lenkart, 2011 UT 27, ¶ 25, 262 P.3d 1.


11 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984).


12 State v. Nelson-Waggoner, 2004 UT 29, ¶ 27, 94 P.3d 186 (internal quotation marks omitted).


13 466 U.S. at 689 (stating that defendants must ″overcome the presumption that, under the circumstances, the challenged action might


be considered [***16] sound trial strategy″ (internal quotation marks omitted)). This presumption in favor of objective reasonableness


has been adopted and applied widely. See, e.g., Bullock v. Carver, 297 F.3d 1036, 1046-48 (10th Cir. 2002) (discussing the presumption
imposed by Strickland and collecting cases).


14 Bullock, 297 F.3d at 1046 (second alteration in original) (quoting Strickland, 466 U.S. at 689) (internal quotation marks omitted).


15 Id. (alteration added) (quoting Strickland, 466 U.S. at 689 (internal quotation marks omitted)); see also WAYNE R. LAFAVE ET. AL.,
CRIMINAL PROCEDURE § 11.10(c) (3d ed. 2007) (explaining that Strickland ″places upon the defendant the burden of showing that counsel’s
action or inaction was not based on a valid strategic choice″).


16 Strickland, 466 U.S. at 690-91.
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despite [***18] the trial court’s warning that any
reference to these allegations would lead to a
mistrial, during closing arguments the prosecutor
made the following remarks, which, Defendant
argues, were improper:


(1) When he’s dragging [B.B.’s mother] back
to the house in Arizona, how come she doesn’t
scream and say look what he’s doing to me?
He’s sexually abusing me. He’s doing all
these things. Why didn’t she come out herself
and say [Defendant’s] doing these terrible
things to me? Why didn’t she have that
vengeance then? Why does she wait until
she’s not in his life at all?


(2) Well, ladies and gentlemen of the jury,
[Defendant] is consistent. He’s given one
statement to you. One statement. [B.B.] has
given three statements . . . [a]nd therefore, this
[defense] attorney gets a chance to beat up on
her. [Defendant] has given one statement the
entire time. He’s been preparing for [his
testimony yesterday] to tell you [″I] didn’t do
[it.″] Consistent with what? We don’t have
any other statement from [Defendant]. What
are we supposed to compare it to?


Because we reverse based on the first statement
(Contested Statement), we find it unnecessary to
reach the question of whether the second also
warrants [***19] reversal.


[*P22] The State argues that defense counsel
might not have objected to the Contested Statement
because he feared that it would highlight its
prejudicial nature. The State also argues that this
qualified as a ″sound″ strategy. But given the
obvious impropriety of the Contested Statement,
as well as its inflammatory and prejudicial nature,
under the facts of this case we cannot agree and
therefore refuse to recognize such a strategy as


″sound.″ Accordingly, we conclude that the first
Strickland presumption is overcome. We further
conclude that because it was unreasonable for
defense counsel not to object, his performance fell
below Strickland’s objective standard of
reasonableness.


1. It Should Have Been Clear to Defense Counsel
that the Contested Statement Was Improper and
Inflammatory


[*P23] The fact that the Contested Statement was
improper and inflammatory should have been
immediately apparent to defense counsel. The
first remark was, of course, the [**1143] more
damaging of the two because it explicitly referred
to allegations of child sexual abuse that the trial
court had previously ruled inadmissible.
Specifically, the prosecutor referred to allegations
brought by B.B.’s mother that Defendant
[***20] had sexually abused her many years prior
to the events at issue in this case. This was
improper for a number of reasons. First, HN6
″[t]he Utah Rules of Professional Conduct . . .
prohibit an attorney from alluding to matters not
introduced as evidence at trial.″17 Second, HN7
when a prosecutor insinuates ″that other evidence
exists [he] encourages the jury to determine its
verdict based upon evidence outside the record
and jeopardizes a defendant’s right to a trial based
upon the evidence presented.″18 And finally, by
referring to these allegations, the prosecutor
″demonstrated a complete disregard for the
tribunal’s rulings.″19


[*P24] We agree with Defendant that the
Contested Statement was improper because a
prosecutor may not ″assert arguments he knows to


17 State v. Young, 853 P.2d 327, 349 (Utah 1993) (citing UTAH RULES OF PROF’L CONDUCT R. 3.4(e)).


18 Id. (citing United States v. Young, 470 U.S. 1, 18, 105 S. Ct. 1038, 84 L. Ed. 2d 1 (1985)).


19 State v. Span, 819 P.2d 329, 334 (Utah 1991) (internal quotation marks omitted).
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be inaccurate,″20 especially when those arguments
refer to evidence not in the record21 or evidence
that has been excluded by the trial court.22


Therefore, we conclude that the improper nature
of the prosecutor’s [***21] comments should
have been obvious to defense counsel.


[*P25] In addition to recognizing their
impropriety, defense counsel should have also
recognized that the Contested Statement was
inflammatory. Within the context of a criminal
trial for the sexual abuse of a child, it is difficult
to conceive of a more inflammatory statement
than that offered by the prosecutor—namely, that
Defendant had a prior history of child sex abuse.23


This is especially true in this case, where the jury
had, to that point, heard absolutely nothing
regarding such a prior offense. For these reasons,
defense counsel should have been immediately
aware that these comments were both improper
and inflammatory.


2. Under All the Circumstances of this Case, No
Sound Trial Strategy Would Condone Defense
Counsel’s Decision to Remain Silent, and
Counsel’s Decision to Do So Falls Below
Strickland’s Objective Standard of Reasonableness


[*P26] Given the circumstances of this case as
outlined above, we are at a loss to conceive of a
″sound [***23] trial strategy″


24 that would justify
defense counsel’s decision to remain completely
silent while the prosecutor made the Contested
Statement. In the face of such obviously improper
and inflammatory comments, defense counsel
should have immediately objected and moved for
a mistrial or, at the very least, demanded a
curative instruction. But by failing to do so, not
only did defense counsel fail to address the
prejudice elicited by the Contested Statement, but
he also failed to preserve the issue for appeal.25


[**1144] And in our view these failures are
sufficiently egregious to support the conclusions
that defense counsel’s decision cannot be
considered to be a ″sound trial strategy,″ as
required by Strickland, and that defense counsel’s
performance fell below Strickland’s objective
standard of reasonableness.


[*P27] The State attempts to counter this line of
argument by asserting that defense counsel’s
decision to remain silent does qualify as a ″sound″


trial strategy because counsel may have feared
that an objection or motion might highlight or
compound the prejudicial nature of the Contested


20 State v. Williams, 656 P.2d 450, 454 (Utah 1982).


21 Young, 853 P.2d at 349.


22 Span, 819 P.2d at 334.


23 The dissent posits that the Contested Statement might have been viewed by the jury as ″a mere hypothetical″ and then asserts that
its impact ″in this context″ was ″relatively minor.″ Infra ¶ 46. But as stated above, within the context of a criminal trial for the sexual
abuse of a child, we can think of nothing more prejudicial than a bald accusation that the defendant has a history of child sex abuse. And


contrary [***22] to the dissent’s belief that this remark was ″vague″ or ″hypothetical,″ we note that the prosecutor did not use any


language typically seen in vague, ″merely hypothetical″ statements, such as ″if″ or ″had.″ Instead, the prosecutor used the words ″when,″


″doing,″ and ″he is,″ all of which imply that what is being described is fact, not fiction. And since the jury had heard nothing of these
allegations prior to the prosecutor’s remark, and since, as noted above, this case turned entirely on the jury’s evaluation of Defendant’s
credibility, we find it hard to believe that the impact of these statements during the jury’s deliberations would have been ″relatively
minor.″ For the jury to have been confronted, out of the blue and at the conclusion of the trial, with the allegation that Defendant had
engaged in prior child sexual abuse had to have been shocking to them.


24 Strickland, 466 U.S. at 689 (internal quotation marks omitted).


25 We note that, where misconduct is concerned, defense counsel would have had to both object and move for a mistrial or request a
curative instruction before the issue would have been preserved. See, e.g., ROBERT J. MARTINEAU ET AL., APPELLATE PRACTICE & PROCEDURE,


CASES & MATERIALS 101 (2d ed. 2005) (″[T]he cases are legion [***24] in holding that if an appellant objects and the objection is


sustained but he does not move for a curative instruction or request a mistrial, he has received what he asked for and cannot be heard


to complain on appeal.″).
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Statement for the jury.26 The dissent agrees and
goes to great lengths to make the point that, under
certain circumstances, strategically refusing to
object is an acceptable trial strategy.27 But here
we are not disputing the fact that there are times
when counsel’s decision not to object can be both
strategic and proper. That proposition is axiomatic.
We simply conclude that this was not one of those
times.


[*P28] As the dissent acknowledges, ″[t]he
question of where to draw the line—of when to
object and when to stand pat—is . . . difficult.″28


And under the circumstances of this case, we are
simply drawing this line in a different place than
that advocated by the dissent. We believe that,
given the improper and inflammatory nature of
the prosecutor’s remarks, it was not reasonable for
defense counsel to stand silent. Thus, contrary to
what is asserted by the dissent, we are not
departing from Strickland, we are applying it.29


And while we recognize that it can be a legitimate
strategy to remain silent due to a fear of prejudice,
under the facts of this case such a strategy does
not qualify as ″reasonable″ or ″sound,″ since no
more prejudicial [***26] accusation can be made
within the context of a child sex abuse case than
that the defendant has a history of sexually
abusing children, which is precisely the accusation


the prosecutor made here. Within the context of
this case, therefore, we decline to assume, as the
State and dissent urge us to do, that defense
counsel failed to object because he had made a
reasonable and sound strategic decision. Instead,
we conclude that, given the nature of the Contested
Statement, such a strategy was patently
unreasonable.


[*P29] This conclusion stems from the
inflammatory and prejudicial nature of the
Contested Statement itself. As outlined above,
prior to the prosecutor’s closing argument, no
evidence of any kind had been [**1145] offered
in support of the idea that Defendant had a history
of child sex abuse. Then, the jury was blindsided
by that very accusation, which, for the reasons
articulated above, was both improper and
inflammatory. Contrary to what is asserted by the
dissent and the State, under these circumstances it
would be unreasonable for counsel to fear
highlighting those comments by objecting because
they were already brightly highlighted by their
very nature. Allegations of [***28] past sexual
abuse of a child do not pass by unnoticed,
particularly within the context of a criminal trial
for that very crime. They shout their presence. An
objection simply would not have highlighted the
Contested Statement any more significantly than


26 We have previously held that such strategic decisions do not give rise to a claim for ineffective assistance of counsel. See, e.g., State
v. Ott, 2010 UT 1, ¶ 34, 247 P.3d 344 (observing that ″whenever there is a legitimate exercise of professional judgment in the choice


of trial strategy, [***25] the fact that it did not produce the expected result does not constitute ineffectiveness of counsel″ (internal


quotation marks omitted)); see also State v. Harter, 2007 UT App 5, ¶ 16, 155 P.3d 116 (finding strategic decision in failure of defense
counsel to argue for curative jury instruction on implication of defendant’s flight because defense counsel did not want to emphasize the
fact that defendant fled the scene of the crime).


27 See infra ¶¶ 48-49.


28 Infra, ¶ 56.


29 The dissent characterizes our opinion as one that is ″unfaithful″ to Strickland (infra ¶ 41) when, in fact, it falls squarely within
Strickland’s analytical framework. Our conclusion, reduced to its simplest terms, is this: in failing to object to the prosecutor’s improper,
explicit reference to past child sexual abuse by Defendant, defense counsel’s performance fell below Strickland’s objective standard of
reasonableness. And the dissent’s position, reduced to its simplest terms, is this: it was a reasonable strategic decision for defense counsel


not to object to the prosecutor’s statement, even in a child sexual abuse case where only the Defendant’s and the [***27] victim’s


credibility was at issue. The dissent’s principal argument in favor of this conclusion is that such a strategy was reasonable because


defense counsel may have feared highlighting the reference to past sexual abuse, as if absent such an objection this highly inflammatory


reference might have slipped by the jury unnoticed. In our view, if failing to object to the allegations made by the prosecutor in this case


does not rise to the level of ineffective assistance of counsel, then it is difficult to conceive of what might.
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it already was. Failing to object under these
circumstances, therefore, cannot qualify as a
″sound″ trial strategy.


[*P30] Furthermore, if we were to accept the
State’s argument that defense counsel’s failure to
object (based on a ″fear of highlighting″) qualified
as a sound trial strategy in this case, it is difficult
to conceive of many cases where such a strategy
would not be available to the State to preclude an
ineffective assistance claim. As we have noted,
the prosecutor’s violation of the judge’s order was
so brazen and the accusation so obviously
inflammatory that it had already been brightly
highlighted by its very nature. As a result, we
consider it to be clear in this case that the State’s
″fear of highlighting″ argument fails to defeat
Defendant’s ineffective assistance claim.


[*P31] But we think it important to note that,
even in closer cases, the ″fear of highlighting″


argument should be analyzed with some
skepticism. For at bottom, [***29] when accepted,
it permits the State to engage in improper conduct
without consequence. It insulates the State from
objection to its misconduct by the very fact that an
objection might render that misconduct even more
effective by bolstering the State’s case. Further, in
those cases where defense counsel fails to object
to improper comments by the State, the imputation
of a ″fear of highlighting″ argument will almost
always be available to the State. And were that
argument too readily accepted, it would
significantly undermine our ineffective assistance
of counsel doctrine.


[*P32] Finally, the ″fear of highlighting″ argument
also puts defense counsel at a significant
disadvantage at trial. She faces a Hobson’s choice:


on the one hand, if she objects, she risks
highlighting the improper comment. If she does
not, she is effectively barred from raising the issue
on appeal because her silence may be deemed a
″sound″ strategy. Thus, if the argument is too
readily accepted, it could stand as a substantial
obstacle to a fair trial. This is not to say it should
never be accepted. Our rules of preservation are
critical to the appellate process and are themselves
an important mechanism for promoting
[***30] fairness. It is only to say that it is an


argument that always warrants careful scrutiny,
with the inequities we have noted in mind.30


[*P33] For the foregoing reasons, we conclude
that defense counsel’s decision not to object
cannot, under all of the circumstances of this case,
qualify as a ″sound trial strategy.″ Therefore, we
conclude that Strickland’s first presumption is
overcome. And because it was unreasonable for
counsel not to object, we also conclude that
counsel’s performance [***31] fell below the
objective standard of reasonableness set forth in
Strickland.


B. ″But For″ Defense Counsel’s Performance,
There Was a Reasonable Probability that the
Outcome of the Trial Would Have Been Different


[*P34] We now turn to Strickland’s second
requirement, under which the defendant must
show that ″but for counsel’s deficient [**1146]
performance there is a reasonable probability that
the outcome of the trial would have been
different.″31 The Supreme Court has defined
″reasonable probability″ as ″a probability sufficient


30 This case provides a perfect example of an inadequate ″fear of highlighting″ argument. Here, the State attempted to impute to defense
counsel the strategy of failing to object due to a fear of highlighting in a single sentence of its brief, without any argument regarding
the reasonableness of such a strategy (other than the conclusory assertion that this was a legitimate strategy), or any analysis of the facts.
While we recognize that the burden of proving ineffectiveness rests on the defendant, Strickland, 466 U.S. at 689, in our view, ″the mere
incantation of strategy does not insulate attorney behavior from review.″ Fisher v. Gibson, 282 F.3d 1283, 1296 (10th Cir. 2002) (internal
quotation marks omitted).


31 Nelson-Waggoner, 2004 UT 29, ¶ 27, 94 P.3d 186 (internal quotation marks omitted).


2013 UT 70, *P29; 321 P.3d 1136, **1145; 2013 Utah LEXIS 193, ***28


Page 10 of 22







to undermine [our] confidence in the outcome.″32


Defendant argues that this requirement is met here
because, in addition to the improper and
inflammatory nature of the Contested Statement
discussed above, it was also highly prejudicial.
We agree.


[*P35] In this case, the jury was being asked to
render a verdict based solely on its assessment of
the credibility of two witnesses: Defendant and
B.B. There was no physical, direct, or even
circumstantial evidence corroborating B.B.’s
allegations. It was simply her accusations pitted
against Defendant’s denials. We also find it
significant [***32] that the prosecutor presented
no evidence (other than his improper remarks
during closing arguments) that undermined
Defendant’s credibility. Instead, numerous
witnesses—including Jan, Defendant’s ex-wife
and B.B.’s grandmother—testified that it was ″not
in [Defendant’s] nature″ to do this, that Defendant
was ″a loving . . . protector of young people,″ and
that the kids ″loved [him],″ ″adored [him],″ and
″jumped on his lap and his knee.″


[*P36] Given these circumstances, it should have
been obvious to defense counsel that the
prosecutor’s comments were highly prejudicial
since they went to the heart of what the jury was
being asked to decide: whether Defendant’s
testimony was credible. But by making the
Contested Statement, the prosecutor (a) improperly
referred to excluded evidence and (b) implied that
Defendant had committed sexual abuse previously.
Given these factors, the prejudicial nature of these
remarks should have been readily apparent to
defense counsel and should have motivated him to
object and demand a curative instruction or a
mistrial.


[*P37] But because defense counsel failed to do
so, we conclude that—given the improper,
inflammatory, and highly prejudicial nature of the


Contested [***33] Statement—it most likely
influenced the jury’s deliberations. There was a
″reasonable probability that . . . the result of the
[trial] would have been different,″33 and our
confidence in the jury’s verdict is undermined.
Accordingly, we conclude that both of the
requirements set forth in Strickland are met here
and that Defendant is entitled to a new trial on all
counts due to ineffective assistance of counsel.


CONCLUSION


[*P38] We hold that Defendant’s motion to arrest
judgment was not sufficient to preserve his
arguments based on prosecutorial misconduct for
appeal. Nevertheless, we hold that defense
counsel’s failure to do anything in response to the
prosecutor’s conduct constitutes ineffective
assistance of counsel. We therefore vacate
Defendant’s convictions and remand this case to
the trial court for a new trial on all counts.


Dissent by: LEE


Dissent


JUSTICE LEE, dissenting:


[*P39] I share some of the majority’s discomfort
with statements made by the prosecutor during
closing argument. The prosecutor’s allusion to
abuse of the victim’s mother seems to have run
afoul of the district court’s in limine ruling. But
defense counsel made [***34] no objection to
these statements. And because the lack of an
objection could easily have been strategic (to
avoid highlighting, or turning vague allusions into
significant issues), I find no room in the deferential
Strickland standard for reversal on ineffective
assistance of counsel grounds.


[*P40] The majority does not appear to challenge
this premise (of a strategic basis for defense


32 Strickland, 466 U.S. at 694.


33 State v. Templin, 805 P.2d 182, 187 (Utah 1990) (internal quotation marks omitted).
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counsel’s silence). But it concludes that counsel’s
strategic basis was not a sound one given the
″extremely prejudicial nature″ [**1147] of the
prosecutor’s remarks. Supra ¶ 20. And it offers a
number of grounds for avoiding the usual
implication of a strategic basis for the lack of an
objection by trial counsel (which is the failure of
the ineffective assistance claim under
Strickland)—in asserting, for example, that
endorsing this strategy would cripple
Strickland-based challenges to prosecutorial
misconduct, or would allow prosecutors to ″engage
in improper conduct without consequence.″ Supra
¶¶ 30-31.


[*P41] I respectfully dissent. The majority’s
premise (that the comments were ″extremely
prejudicial″) is overstated. And the resulting
conclusion (that the strategy should be rejected) is
unfaithful to Strickland. I would [***35] affirm
under Strickland, as I read that precedent to
foreclose the argument endorsed by the majority.


[*P42] I would also reject Larrabee’s alternative
ground for reversal—his notion of error under a
so-called doctrine of prosecutorial misconduct.
Notwithstanding some dicta in our case law, I find
no constitutional or statutory authority for our
independent review of the record for an assessment
of ″prosecutorial misconduct.″ An appellate court
wields only the judicial power afforded by law,
and that power is limited to the review of
lower-court decisions for error. And with that
proper focus (on error), Larrabee’s argument fails,
as there is no room for a finding of plain error in
the district court’s failure to interject itself into the
proceedings sua sponte.1


I. INEFFECTIVE ASSISTANCE OF COUNSEL


[*P43] Like the majority, I am troubled by the
challenged statements made by the prosecutor in
closing [***38] argument. The prosecutor’s
reference to Larrabee’s alleged past abuse of the
victim’s mother ran afoul of the court’s ruling in
limine. An objection could certainly have been
made, and probably should have been sustained.


1 The majority stops short of engaging the merits of these issues in detail, asserting that they were not preserved and thus are
″unnecessary″ to our disposition of this appeal. Supra ¶ 16, n.8 (quoting Summit Water Distribution Co. v. Summit Cnty., 2005 UT 73,
¶ 50, 123 P.3d 437). Alternatively, the court notes that our caselaw’s endorsement of the doctrine of prosecutorial misconduct is


″longstanding″ and in line with ″a position [***36] shared by courts throughout the country.″ Id.


I am unpersuaded. First, Larrabee’s prosecutorial misconduct arguments are unnecessary to the majority’s disposition of the case, but
not to mine. A core role of a dissenting opinion is to outline the grounds on which it would dispose of the case—whether or not those
grounds are identical to those addressed by the majority. And because I would reject Larrabee’s ineffective assistance of counsel ground
for reversal, I must proceed to consider his alternative argument for reversal (under a doctrine of direct review of prosecutorial
misconduct). So my consideration of these issues is hardly unnecessary, and my opinion not at all ″advisory.″ See supra ¶ 16, n.8 (quoting
Summit Water, 2005 UT ¶ 50).


Second, Larrabee’s failure ″to preserve the issue of prosecutorial misconduct for appeal,″ supra ¶ 16, n.8, is no barrier to its consideration
under the cases he cites. Those cases prescribe a standard for direct review of prosecutorial misconduct even absent preservation. See
infra ¶ 67 (noting that there was no objection to prosecutorial misconduct in State v. Ross and that our analysis asked only whether


prosecutor’s misstatements were harmless). [***37] That is the whole point of an independent doctrine of prosecutorial misconduct.


Where prosecutorial statements are met with an objection, the analysis on appeal focuses not on the prosecutor’s conduct but on the


district court’s decision ruling on the objection. So prosecutorial misconduct itself comes into play only in the absence of an objection.


(Yet that is the domain of plain error review and of claims for ineffective assistance of counsel. So the notion of a freestanding doctrine


of prosecutorial misconduct invades the lines of these doctrines and threatens to distort the law in this important field, in a manner I


explain below.)


Finally, the cases cited by the majority are insufficient to persuade me of the wisdom of the court’s ″endorsement of this doctrine.″ Supra
¶ 16, n.8. None of these cases even considers— much less refutes—the concerns raised below. And if, as I suggest, this doctrine is
incompatible with our adversary system and with venerable limitations on our appellate jurisdiction, then it matters not at all how widely
accepted it may be.


2013 UT 70, *P42; 321 P.3d 1136, **1146; 2013 Utah LEXIS 193, ***34


Page 12 of 22







[*P44] But of course there was no objection, and
as the majority properly concludes, Larrabee
cannot be deemed to have preserved an objection
by filing a motion to arrest judgment. Supra ¶ 16.
And once we reach that conclusion, the question
for our review is limited to the Strickland analysis
of Larrabee’s ineffective assistance of counsel
claim. I would analyze that question
directly—without the distraction of a subjective
assessment of whether the prosecution crossed
some ill-defined [**1148] line of ″misconduct.″
Supra ¶ 33. And I would affirm on the ground that
there is an easily defensible strategic basis for
defense counsel’s failure to object to the
problematic statement made by the prosecutor in
closing argument. In so doing, I would also reject
the majority’s grounds for avoiding that
conclusion.


A. Strategic Grounds For Counsel’s Alleged
Failings


[*P45] [***39] The strategic grounds for forgoing
an objection in this case are straightforward. The
prosecutor’s allusion to Larrabee’s possible—or
hypothetical—abuse of the victim’s mother
(Jamie) were objectionable. But in my view the
majority overstates things in repeatedly
characterizing them as ″extremely prejudicial″ or
″inflammatory and prejudicial.″ Supra ¶¶ 20,
22-23. These statements appear to refer to a
matter ruled out of bounds on a ruling in
limine—the matter of Jamie’s allegation that she
was sexually abused by Larrabee.2 And for that
reason any objection on this matter should properly
have been sustained. See supra ¶ 27. But again an
objection might easily have done more harm than


good, and it was accordingly within counsel’s
strategic judgment to stand pat instead of calling
attention to the matter.


[*P46] The prosecutor’s allusion to abuse of
Jamie was in the context of a response to defense
counsel’s [***40] argument that Jamie ″had it in
for″ Larrabee and thus had a motive to fabricate
the charge of sexual abuse. If Jamie had truly
hated Larrabee, she would, in the prosecutor’s
view, have sought to vindicate her hatred at a time
when Larrabee was still involved in her life. It
was in advancing this argument that the prosecutor
asked ″[w]hen he’s dragging [Jamie] back to the
house in Arizona, how come she doesn’t scream
and say look what he’s doing to me? He’s
sexually abusing me. He’s doing all these things.
. . . Why didn’t she have the vengeance then?
Why does she wait until she’s not in his life at
all?″ In this context, the problematic import of the
reference to abuse of Jamie was relatively minor.3


It could be understood as a mere hypothetical—as
attempting to undermine the prosecution’s
motive-to-fabricate theory by suggesting that
Jamie’s alleged hatred could have caused her to
fabricate something as outrageous and unfounded
as abuse of Jamie.


[*P47] It could also have been understood as
more pernicious. And I do not deny that the
reference crossed a line drawn by the judge in her
ruling in limine. But that is not the question. The
question is whether counsel could have had a
strategic basis for standing pat instead of asserting
an objection. The answer to that question strikes
me as clear. In light of the vague, arguably
hypothetical nature of the allusion to abuse of
Jamie, an objection could easily have done more


2 I take issue, however, with the majority’s characterization of the statement as an ″explicit[] refer[ence] to allegations of child sexual
abuse.″ Supra ¶ 23. The comment might have referenced some form of sexual abuse, but it certainly did not explicitly argue that it was
child sex abuse. Id.


3 The majority ignores this important context in noting that ″defense counsel should have . . . recognized″ the remark as


″inflammatory.″ Supra ¶ 25. But this context is important. Given that defense counsel had argued that Jamie ″had it in″ [***41] for


Larrabee, defense counsel could have reasonably believed that the jury—which had ″heard absolutely nothing regarding″ a prior instance


of child sex abuse—would have viewed the prosecutor’s vague statement as a mere hypothetical response to his earlier argument, not


as a ″bald accusation that the defendant ha[d] a history of child sex abuse″ that would have been ″shocking″ to the jury. Supra ¶ 25 n.23.
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harm than good.4 It could have caused the jury to
ruminate more extensively about the possibility of
actual (not hypothetical) abuse by Larrabee
[**1149] of Jamie, in a manner not easily erased


by a clarifying instruction.5


B. Strickland’s Strong Presumption


[*P48] Such strategic grounds are easily enough
to sustain the determination that counsel’s
performance survives the ″highly deferential″
review prescribed by Strickland. See Strickland v.
Washington, 466 U.S. 668, 689, 104 S. Ct. 2052,
80 L. Ed. 2d 674 (1984). Strickland established a
″strong presumption that counsel’s conduct falls
within the wide range of reasonable professional
assistance″ guaranteed by the Constitution. Id.


[***44] Recognizing the ″distorting effect[] of
hindsight,″ and warning that a ″proliferation of
ineffectiveness challenges″ could ″dampen the
ardor and impair the independence of defense
counsel,″ the Strickland court set a high bar for


rebutting the presumption of the propriety of
defense counsel’s performance. Id. at 689-90. It
noted, in particular, that ″there are countless ways
to provide effective assistance in any given case,″
and that ″[e]ven the best criminal defense attorneys
would not defend a particular client in the same
way.″ Id. at 689. And of particular importance
here, Strickland held that counsel’s acts or
omissions withstand scrutiny—falling squarely
within the ″strong presumption″—when there is
reason to conclude that they ″might be considered
sound trial strategy.″ Id. (internal quotation marks
omitted).


[*P49] That is certainly the case here, as the
notion of minimizing rather than highlighting
problematic assertions at closing argument is
widely endorsed as a technique of wise trial


4 The point is not that I find the remark ″vague″ or ″hypothetical.″ Supra ¶ 25 n.23. I am only suggesting [***42] that those statements
could have been viewed in that light. And that focus is the right one. Strickland does not ask what a reviewing court may think about
the impact of the prosecutor’s statements. It asks us to place ourselves into defense counsel’s shoes in order to assess how counsel would
have perceived the prosecutor’s statements at the time they were made—giving the benefit of the doubt to the propriety of defense
counsel’s actions. And, under that standard, if we can articulate a conceivable strategic basis for a failure to object (as I have done), we
are required to reject a defendant’s ineffectiveness challenge, even if (with the benefit of hindsight) it is now ″hard to believe that the
impact of th[ose] statements″ was ″relatively minor.″ Supra ¶ 25 n.23.


5 Nelson v. Bayer, 235 Fed. App’x 407, 408-09 (9th Cir. 2007) (explaining that the ″prosecutor . . . may have crossed the line by
vouching for the credibility of government witnesses″ but concluding that defendant could not ″overcome the presumption that his
attorney’s actions (or inactions) were based on reasonable trial strategy″ since objecting might have had ″the undesired effect of


emphasizing the point in the jury’s [***43] mind″); United States v. Habel, 613 F.2d 1321, 1327 (5th Cir. 1980) (explaining that an
attorney had chosen to ″forego objections for tactical reasons″ because he had ″concluded . . . that the injurious impact of the repetition
of the contents of Ms. Wollesen’s deposition would be outweighed by its value as evidence of her bias″); Caylor v. State, 255 Ga. App.
362, 566 S.E.2d 33, 35 (Ga. Ct. App. 2002) (rejecting an ineffectiveness challenge premised on a failure to ″object to an argument made
by the state’s counsel in closing argument″ because, despite the impropriety of the statement, ″objecting would have drawn greater
attention to the statement″ and the ″curative instruction″ that would have been given would have left the jury with the impression that
″this is pretty important″).
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strategy6 and likewise upheld under Strickland
[**1150] review.7


C. Incompatibility of the Majority’s Analysis With
Strickland


[*P50] The majority concedes that a decision not
to ″object can be both strategic and proper.″ Supra
¶ 27. But it declines to extend that principle to this
case, citing the ″difficult″ nature of this case as a
ground for drawing the Strickland ″line in a
different place.″ Supra ¶ 28.


[*P51] I see no room under Strickland for the
line-drawing engaged in by the majority. Strickland
draws a bright line—one affording the benefit of


any doubt to defense counsel. See Strickland, 466
U.S. at 689. And in close cases like this one, the
presumption in favor of trial counsel is dispositive;


[***49] it requires rejection of a claim for
ineffective assistance. Id.


[*P52] In declining to afford trial counsel the
benefit of the doubt, the court asserts that accepting
the ″fear of highlighting″ strategy will cripple
Strickland challenges to prosecutorial misconduct,
supra ¶ 30; it complains that endorsing that
strategy will allow prosecutors to ″engage in
improper conduct without consequence,″ supra ¶
31; and it notes that the decision facing trial
counsel will often amount to a ″Hobson’s choice,″
supra ¶ 32. These concerns are both speculative


6 See Gregory G. Sarno, Adequacy of Defense Counsel’s Representation of Criminal Client Regarding Argument, 6 A.L.R. 4th 16, §2[b]


& n.74 (1981) [***45] (″Whether defense counsel wishes to rebut or ’argue around’ improper comments by the prosecutor in the


opening statement or the final arguments, or to object to, request a cautionary instruction or an admonition regarding, or seek a mistrial


because of, such comments, will inevitably depend on the circumstances. . . . Some of the pertinent inquiries are: Will an objection,


successful or not, merely highlight the objectionable comment in the jurors’ minds? Is the declaration of a mistrial, even if possible, a


desirable end at this point in the litigation, in view of the way the case has heretofore been proceeding? And how does counsel’s client


feel about the possibility of undergoing another trial, which may be just as likely to result in an acquittal or conviction as the instant trial


irrespective of the dubious remarks?″); see also Lori E. Iwan, Are You Ready for Trial? Turning Chaos Into Trial Preparation, 52 NO.
9 DRI FOR DEF. 49 (Sept. 2010) (″Preparation also includes knowing when and how to object during a trial for strategic reasons . . . .
Objections are not difficult in the abstract. They become difficult in the midst of a trial because you need to determine instantly whether


[***46] a question or argument is objectionable, and if so, whether you should lodge the objection or waive it. Rather than objecting


to each and every ’objectionable’ question, for many strategic reasons an attorney may reserve objections. An objection raised in the


middle of a long string of boring questions may alert a jury and highlight a particularly sensitive issue. If a colloquy in front of the jury


follows an objection, it may highlight an unfavorable issue. Occasionally, when an attorney objects to a question a court reporter must


repeat it, reading it aloud before the judge rules, which only emphasizes the unfavorable point, and the error, to the jury. A series of


overruled objections could put an objecting attorney in an unfavorable light before a jury. An attorney must quickly assess questions


posed to a witness during a trial and decide if objecting has a favorable strategic value.″ (citations and internal quotation marks omitted));


Maureen A. Howard, Revisiting Trial Basics Every Time: A Ritual for Courtroom Success, 34 AM. J. TRIAL ADVOC. 335, 362 (2010) (″It


is the prerogative of the examining attorney to object when a witness is nonresponsive. The danger is that the objection [***47] may


well highlight the nonresponsive testimony for the jury. As a general proposition, the ’nonresponsive’ objection is a tripartite endeavor:


the lawyer (1) objects to the testimony as ’nonresponsive,’ (2) moves to strike, and (3) asks the judge to give an instruction to the jury


to disregard the testimony. Doing this can have the unintended consequence of having the testimony repeated multiple times in front of


the jury, which is counterproductive. The better road is often to let the non-responsive answer slide.″ (citations omitted)); Steven Lubet,
Objecting, 16 AM. J. TRIAL ADVOC. 213, 219-20 (1992) (explaining that ″counsel must evaluate the tactical situation in order to determine
whether the objection is worth making″ because ″[n]ot every valid objection needs to be made″ and ″there are often good reasons to
refrain from objecting,″ including ″possibly los[ing] points with the judge or jury by constantly interrupting the opposition″ or fear that
an objection might be overruled, which could diminish counsel’s credibility in the jury’s eyes).


7 See Nelson, 235 Fed. App’x at 408-09 (explaining that the ″prosecutor . . . may have crossed the line by vouching for the credibility


of [***48] government witnesses″ but concluding that defendant could not ″overcome the presumption that his attorney’s actions (or


inactions) were based on reasonable trial strategy″ since objecting might have had ″the undesired effect of emphasizing the point in the


jury’s mind″); Hansford v. Angelone, 244 F. Supp. 2d 606, 613 (E.D. Va. 2002) (rejecting an ineffectiveness claim premised on failures
to object to a variety of prosecutorial statements at opening and closing argument because ″it is frequently better to remain silent rather
than to draw attention to the matter″).
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and overstated, and the court’s conclusions seem
to me to be foreclosed by Strickland.


1


[*P53] The court’s concerns about the impact of
accepting the ″fear of highlighting″ strategy, supra
¶ 30, are overstated. Not all misstatements at trial
could strategically be passed over on
″highlighting″ grounds. Some misrepresentations
of the record would prove so misleading that no
reasonable defense lawyer could deem the fear of
highlighting to outweigh the prejudice it produces.
And in such cases, the Strickland presumption
would be overcome in the absence of any
reasonable basis for concluding that counsel’s
omission ″might be considered sound trial
strategy.″ [***50] Strickland, 466 U.S. at 689.


[*P54] The court’s concern for the supposed
incentive for prosecutorial misconduct is also
overstated. It cannot be said that the ″highlighting″


strategy will ″almost always be available to the
State″ in cases where ″defense counsel fails to
object to improper comments.″ Supra ¶ 31. Nor is
it accurate to say that such strategic basis would
″permit the State to engage in improper conduct
without consequence,″ thereby ″insulat[ing] the
State from objection to its misconduct″. Id.


[*P55] Strickland applies on a case by case basis,
not a categorical one. So the law would not
always permit the State to defeat an ineffective
assistance claim by trotting out a ″fear of
highlighting″ argument. Strickland accounts for
the complex realities of criminal trials, recognizing
that the decision whether to object at closing
argument involves [**1151] a careful weighing of
both the concern for prejudice and the problem of
highlighting. At some point the concern for
prejudice predominates, and the only reasonable
response is an objection. Then and only then does
the failure to object sustain reversal under
Strickland. Otherwise it is the province of defense
counsel to strike the balance in favor [***51] of
the decision to forgo an objection and avoid the
problem of highlighting.


[*P56] The question of where to draw the
line—of when to object and when to stand pat—is
admittedly difficult. I suppose it could even be
said that the question puts defense counsel to
something of a ″Hobson’s choice,″ in which both
″alternatives″ may seem ″equally objectionable.″
Supra ¶ 32. But that is hardly a basis for
second-guessing and discrediting counsel’s
performance as constitutionally deficient. See
supra ¶ 28 (recognizing that Larrabee’s defense
counsel faced a difficult decision in knowing
whether to object, but nonetheless concluding that
he acted ineffectively). Strickland dictates the
opposite conclusion. It emphasizes the fact that
there are ″countless ways to provide effective
assistance in any given case,″ and notes that
″[e]ven the best criminal defense attorneys would
not defend a particular client in the same way.″
466 U.S. at 689. And it mandates affirmance—on
a presumption of effectiveness—in circumstances
where counsel’s performance falls within the
range of decisions that could be made on matters
(such as a Hobson’s choice) calling for a subjective
judgment-call. Id. at 690.


[*P57] In any event, [***52] I see no reason to
expect our application of Strickland to ″permit[]
the State to engage in improper conduct without
consequence.″ Supra ¶ 32. The potential for a
Strickland reversal is hardly the only disincentive
for prosecutorial error. Prosecutors are officers of
the court, whose duty it is to live up to a standard
of professionalism and responsibility that extends
beyond the short-sighted goal of success in a
particular case. We should assume good faith in
their performance of that duty. And even in cases
where that duty is not enough, there are other
downsides beyond Strickland reversal. Prosecutors
must also be wary of potential repercussions at
trial—from a judge who may call out a prosecutor
for crossing a line (on objection or on the judge’s
own volition) or from a jury whose sense of
propriety may likewise be inflamed.


[*P58] For me this is more than enough to refute
the parade of horribles portrayed by the court. A
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faithful application of the ″strong presumption″ of
Strickland can hardly be dismissed as a
cataclysmic beginning of the end for prosecutorial
ethics. Regardless of Strickland, prosecutors will
retain plenty of incentives to refrain from
misconduct.


2


[*P59] In any event, Strickland [***53] appears
to me to foreclose the majority’s analysis. As a
subordinate court on matters of federal
constitutional law, we are bound to follow
Strickland—whether or not we find its downsides
(in lowering barriers to prosecutorial misconduct,
or in burdening ineffective assistance claims that
we may deem meritorious) to outweigh its upsides
(of avoiding a ″proliferation of ineffectiveness
challenges″ that could ″dampen the ardor and
impair the independence of defense counsel,″
Strickland, 466 U.S. at 690.). The U.S. Supreme
Court has already struck the policy balance as a
matter of federal constitutional law. And we are
not at liberty to strike it differently.


[*P60] In my view our court has effectively done
so in carving out ″fear of highlighting″


considerations as subject to a heightened level of
scrutiny. See supra ¶ 31 (suggesting that such
considerations must be ″analyzed with some
skepticism″). Strickland countenances no hierarchy
of strategies. It speaks categorically in prescribing
a strong presumption in favor of the propriety of
defense counsel’s performance, with a safe harbor
for any decision that ″might be considered sound
trial strategy.″ 466 U.S. at 689 (internal quotation
marks [***54] omitted).


[*P61] That conclusion is reinforced by an
extensive body of case law decided in Strickland’s
[**1152] wake.8 In such cases, federal and state


courts alike (including this one) have consistently
honored the strong presumption in favor of defense
counsel’s performance in cases where counsel’s
challenged act or omission could plausibly be
considered sound trial strategy.9 They have done
so, moreover, in cases involving misstatements by
prosecutors.10


8 This court itself has reinforced the Strickland presumption and its safe harbor for arguable trial strategies. See State v. Clark, 2004
UT 25, ¶ 6, 89 P.3d 162 (″[D]efendant must overcome the strong presumption that [his] trial counsel rendered adequate assistance, by
persuading the court that there was no conceivable tactical basis for counsel’s actions.″ (citation and internal quotation marks omitted)
(second alteration in original)); State v. Pecht, 2002 UT 41, ¶¶ 41, 44, 48 P.3d 931 (″A defendant cannot prevail on a claim of ineffective
assistance of counsel where the challenged act of omission might be considered sound trial strategy . . . . The failure of trial strategy .
. . does not indicate ineffectiveness of counsel.″).


9 See, e.g., Gonzales, 2005 UT 72, ¶ 72, 125 P.3d 878 [***55] (concluding that counsel had not been ineffective in withdrawing her


objection to the admission of irrelevant and unfairly prejudicial information since ″an attorney’s performance will be held ineffective


only when there is no tactical or strategic justification for his conduct″ and, in this instance, counsel ″may have felt that the objection


was futile and chose not to object for strategic reasons (such as not drawing attention to this unfortunate information)″ (internal quotation


marks omitted)); United States v. Roston, 26 Fed App’x 677, 678 (9th Cir. 2002) (concluding that defendant was unable to show that
″counsel’s performance fell outside a wide range of reasonableness″ because ″even if counsel failed to object, he chose to do so for
strategic reasons″); People v. Brown, 17 N.Y.3d 742, 743-44, 952 N.E.2d 1004, 929 N.Y.S.2d 12 (N.Y. 2011) (rejecting a defendant’s
assertion that he had been denied ineffective assistance of counsel by ″his defense lawyer’s failure to object″ because defendant ″failed
to meet his burden of demonstrating a lack of strategic or other legitimate reasons″ for that failure and because ″the prosecutor’s remarks


impugned the People’s witnesses as well as defendant and therefore were consistent [***56] with his own theory that the People’s


witnesses were simply not credible.″); Reed v. State, 285 Ga. 64, 673 S.E.2d 246, 248-49 (Ga. 2009) (rejecting the contention that defense
counsel had performed ineffectively because there were legitimate, tactical bases for all of defense counsel’s actions); State v. Watson,
921 So. 2d 774, 775 (Fla. Dist. Ct. App. 2006) (rejecting an ineffectiveness challenge because there was no evidence that a ″failure to
object to the seating of the jurors in question was not a strategic decision on [defense counsel’s] part.″).


10 Schauer v. McKee, 401 Fed. App’x 97, 101 (6th Cir. 2010) (holding that a failure to object to prosecutorial statements was not
deficient performance under Strickland because ″[n]ot drawing attention to [a] statement may be perfectly sound from a tactical
standpoint″ (internal quotation marks omitted)); Nelson, 235 Fed. App’x at 408-09 (explaining that the ″prosecutor . . . may have crossed
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[*P62] [**1153] We should follow these
cases—and the U.S. Supreme Court decision that
spawned them. Faithfully applied, that authority
requires affirmance. I respectfully dissent on that
basis.


II. PROSECUTORIAL MISCONDUCT AND
PLAIN ERROR


[*P63] I would also reject Larrabee’s alternative
ground for reversal, which is rooted in a so-called
doctrine of prosecutorial misconduct. In support
of this argument, Larrabee invokes case law
purportedly calling for reversal in [***60] the
face of prosecutorial statements that ″call to the
attention of . . . jurors matters which they would
not be justified in considering in determining their
verdict,″ see State v. Ross, 2007 UT 89, ¶ 54, 174
P.3d 628—at least where jurors were ″probably
influenced by those remarks,″ id., and where the
prosecutor’s comments were ″so obviously
improper that the trial court had an opportunity to
address the error,″ State v. Calliham, 2002 UT 86,
¶ 62, 55 P.3d 573.


[*P64] The standards invoked by Larrabee are
problematic. His notion of a standalone doctrine
of prosecutorial misconduct is a distortion of our
adversary system, of our law of preservation, and
of the constitutional and statutory restraints on our
appellate power. And his proposed standard of
review is an effective override of the settled plain
error standard.


[*P65] I would accordingly reject the premises of
Larrabee’s argument. In so doing, however, I
would recognize that our case law leaves some
room for his proposed approach. I would
acknowledge, in particular, that our cases have
apparently characterized ″prosecutorial
misconduct″ as a standalone basis for direct
review of the actions of prosecutors. See e.g.,
Ross, 2007 UT 89, ¶ 54, 174 P.3d 628.
[***61] And I would concede that we have also


suggested that prosecutorial misconduct may
somehow lower the showing required to
demonstrate plain error. See Calliham, 2002 UT
86, ¶ 62, 55 P.3d 573.


the line by vouching for the credibility of government witnesses″ but concluding that defendant could not ″overcome the presumption
that his attorney’s actions (or inactions) were based on reasonable trial strategy″ since objecting might have had ″the undesired


[***57] effect of emphasizing the point in the jury’s mind″); Bennett v. Angelone, 92 F.3d 1336, 1349 (4th Cir. 1996) (rejecting the
contention that trial counsel had been ineffective in failing to object in the face of ″improper″ prosecutorial statements that were
″religiously loaded″ and also ″alluded to Lee Harvey Oswald and a string of murders committed by the Hanafi Muslim sect″ in a way
that ″clearly risked confusing the jury and arousing its prejudices by referring to notorious and grisly crimes not at issue in this case,″
because trial counsel did not object since ″they did not want to appear overly antagonistic to the jury and wanted to portray themselves
’as the good guys’″ and ″refraining from objecting to avoid irritating the jury is a standard trial tactic″); United States v. Necoechea, 986
F.2d 1273, 1281 (9th Cir. 1993) (concluding that defendant had not been denied effective assistance of counsel where his counsel had
failed to object to prosecutor’s allegedly-improper vouching at closing argument because ″many lawyers refrain from objecting during
opening statement and closing argument″ so this failure to object was ″within the wide range of permissible professional legal


[***58] conduct″ (internal quotation marks omitted)); Hansford, 244 F. Supp. 2d at 613 (rejecting an ineffectiveness claim premised
on failures to object to a variety of prosecutorial statements at opening and closing argument because ″it is frequently better to remain
silent rather than to draw attention to the matter″); Dunlap v. People, 173 P.3d 1054, 1080-81 (Colo. 2007) (rejecting an ineffective
assistance challenge premised on a failure to object to a prosecutorial comment because it was a ″reasonable strategic position″ to ″not
object at every potential opportunity during trial because″ doing so ″decreases an attorney’s credibility with the jury and calls undue
attention to the objectionable material″); Day v. Commonwealth, 2003 Ky. App. Unpub. LEXIS 733, 2003 WL 22220323, at * 3 (Ky.
Ct. App. 2003) (explaining that defense counsel’s failure to object to the prosecutor’s closing remarks ″did not amount to a deficient
performance″ because even if the remarks were improper, ″an objection at that point in the proceedings might have served only to
highlight the details of the attack.″); Hamm v. State, 913 So. 2d 460, 488 (Ala. Crim. App. 2002) (rejecting an ″ineffective assistance″


challenge based on a failure to object [***59] to ″remarks inflaming the passions of the jurors and urging them to ’send a message’ that


the community would not tolerate such killings in the county″ because this could have been based on the ″legitimate trial strategy″ to


″avoid infuriating the jury by making needless objections″ and ″maintain[ing] a good relationship with the jury″); Caylor, 566 S.E.2d
at 35 (rejecting an ineffectiveness challenge premised on a failure to ″object to an argument made by the state’s counsel in closing
argument″ because, despite the impropriety of the statement, ″objecting would have drawn greater attention to the statement″ and the
″curative instruction″ that would have been given would have left the jury with the impression that ″this is pretty important″).
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[*P66] In noting these strands of our case law,
however, I would definitively repudiate them. I
would find them incompatible with the
constitutional and statutory limits on our
jurisdiction, and with longstanding tenets of the
adversary system and of appellate review. We
should repudiate the above-noted case law on
those grounds. I would do so here, and I would
reject Larrabee’s alternative ground for reversal
on that basis.


A. Prosecutorial Misconduct and the Law of
Preservation


[*P67] State v. Ross involved an appeal from a
conviction for aggravated murder, in which the
defendant claimed that the prosecutor had
″committed prosecutorial misconduct during
closing argument.″ 2007 UT 89, ¶ 3, 174 P.3d
628. In affirming (in part), we noted that the
prosecutor’s statements drew no objection, and
purported to apply a plain error standard of
review. Id. ¶ 53. Yet we did not proceed to analyze
the question whether there was plain error in the
failure to exclude the prosecutor’s statements.
Instead we ″consider[ed] whether the State’s
remarks during [***62] closing arguments
constitute[d] prosecutorial misconduct,″ set forth
a two-part ″test for prosecutorial misconduct,″
and analyzed the matter in terms of whether the
prosecutor’s remarks were harmless (not whether
there was plain error in failing to exclude them
sua sponte). Id. ¶¶ 53-58.


[*P68] Larrabee invokes Ross as a basis for a
standalone doctrine of prosecutorial
misconduct—for a doctrine of direct review of
prosecutorial acts, independent of any review of
lower court decisions. I would repudiate that
reading of Ross, and thus reject it as an alternative
ground for reversal.


[**1154] 1


[*P69] Our power to decide cases on appeal is
defined by article VIII section 3 of the Utah
Constitution. Under that provision, we have the
power to issue writs and to exercise ″appellate
jurisdiction over all other matters to be exercised
as provided by statute.″ UTAH CONST., art. 8, § 3.11


Our jurisdictional statutes, in turn, confine our
power to the review of ″judgments,″ ″orders,″ and
″decrees″ of the lower courts and agencies in our
state system.12


[*P70] These provisions are clear and
unequivocal. They limit our authority to the
review of lower court decisions. We have no
power, under the jurisdictional statutes
incorporated by reference in our constitution, to
embark on a broader quest for justice.


2


[*P71] This framework is hardly unique to Utah.
It is a reflection of an approach to appellate
review that was embraced long ago in courts
throughout the United States. That approach


11 Our so-called ″supervisory authority″ does not alter the landscape. That authority falls outside the bounds of adversary proceedings.


It is the power to promulgate rules, [***63] such as those governing members of the bar. See UTAH CONST., art 8, § 4 (″The Supreme
Court by rule shall govern the practice of law, including admission to practice law and the conduct and discipline of persons admitted
to practice law.″ (emphasis added)). Our supervisory power is accordingly disconnected from our judicial power to decide cases. It is
not an end-run around traditional limitations on our appellate jurisdiction.


12 See UTAH CODE § 78A-3-102(3)(a) (″The Supreme Court has appellate jurisdiction, including jurisdiction of interlocutory appeals,
over: . . . a judgment of the Court of Appeals″); UTAH CODE § 78A-3-102(3)(b) (granting jurisdiction over ″cases certified to the Supreme
Court by the Court of Appeals prior to final judgment by the Court of Appeals″); id. § 78A-3-102(3)(d) (granting jurisdiction over ″final
orders of the Judicial Conduct Commission); id. § 78A-3-102(3)(e) (granting jurisdiction over ″final orders and decrees in formal
adjudicative proceedings originating with″ a variety of entities, including the ″Public Service Commission″); id. § 78A-3-102(3)(j)


(granting jurisdiction over ″orders, judgments, and decrees of any court of record over which the Court [***64] of Appeals does not


have original appellate jurisdiction″). Compare 28 U.S.C. § 1291 (″The courts of appeals . . . shall have jurisdiction of appeals from all
final decisions of the district courts of the United States . . . .″).
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involved the adoption of a ″writ of error″ model
of appellate review—and the corresponding
rejection of the ″appeal in equity″ model. See
Robert J. Martineau, Considering New Issues on
Appeal: The General Rule and the Gorilla Rule,
40 VAND. L. REV. 1023, 1026-28 (1987).


[*P72] Both models are found in our British
common law roots. Historically, the ″appeal in
equity″ provided for review ″de novo″—a review
in which ″[t]he appellate court could review the
entire case, both law and facts, and render any
type of judgment it thought justice demanded,
[***65] without regard to whether the issue upon


which the appellate court based its judgment had
been presented to the lower court.″ Id. at 1027.
The writ of error model, by contrast, called only
for a determination ″whether the judge had made
an error.″ Id. at 1026-27.


[*P73] ″American appellate procedure followed
the writ of error model rather than the appeal in
equity″ approach. Id. at 1027-28. Consequently,
American appellate courts do not supervise trials
and do ″not . . . test whether the proper party ha[s]
won.″ Id. at 1026. Rather, they review decisions
made by lower courts for error. See Peatross v. Bd.
of Comm’rs of Salt Lake Cnty., 555 P.2d 281, 284
(Utah 1976) (″Appellate jurisdiction is the
authority to review the actions or judgment of an
inferior tribunal upon the record made in that
tribunal, and to affirm, modify or reverse such
action or judgment.″).13


[*P74] Our constitution and governing
jurisdictional statutes unequivocally embrace this
model. We should accordingly reject those
elements of our prior case law that appear to


[**1155] endorse a wide-ranging authority to
seek justice without regard to error.


B. Plain Error Review


[*P75] Because we lack the authority to review
the prosecutor’s statements directly, we are left
only to review the district court’s judgment for
error. And the only decision ripe for our review is
the trial court’s failure to intervene in the
prosecutor’s closing argument. I would review
that decision under a plain error standard (since
there was no objection), and I would find no
difficulty affirming.


[*P76] ″Plain error″ is an exception to our
preservation rules. It allows us to consider certain
matters never raised for consideration by the
lower court, but only in limited circumstances
defined by our cases. See State v. Harris, 2012 UT
77, ¶ 24, 289 P.3d 591 (defining plain error as a
″carefully circumscribed exception to the
requirement of preservation″ [***67] that ″[w]e
invoke . . . sparingly,″ and noting that an error can
be plain only if it ″should have been obvious to
the trial court″).


[*P77] Larrabee advocates an altered standard of
plain error review. Citing Calliham, 2002 UT 86,
¶ 62, 55 P.3d 573, he asserts that his burden is not
to demonstrate an ″obvious″ error in the district
court’s decision (not to exclude the prosecutor’s
statements sua sponte), but only to show that the
prosecutor’s statements were sufficiently obvious
that ″the trial court had an opportunity to address
the error.″ Id. I would not read Calliham’s dictum
to override our longstanding standard of plain
error. That standard is well-embedded in our case
law, and entirely incompatible with the mere
″opportunity″ standard advanced by Larrabee. We
should repudiate the Calliham dictum and reiterate
that unpreserved objections to prosecutorial
misstatements are reviewed under a standard plain
error standard.


13 See also Marbury v. Madison 5 U.S. (1 Cranch) 137, 175, 2 L. Ed. 60 (1803) (noting that the ″essential criterion of appellate
jurisdiction″ is ″that it revises and corrects the proceedings in a cause already instituted, and does not create that cause″); Ex Parte


Watkins, 32 U.S. 568, 572-73, 8 L. Ed. 786 (1833) (explaining the difference between ″appellate″ [***66] and ″original″ jurisdiction


and concluding that review of a lower court’s ruling on a habeas petitioner was appellate because it sought to ″revise the acts of the circuit


court″).
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[*P78] Ours is an adversary system. For a variety
of good reasons,14 our system leaves evidentiary
objections in the hands of the parties. It recognizes
that ″the judge’s gatekeeping responsibility is
defined and shaped by the objections and motions
made by counsel.″ Wilson v. IHC Hospitals, Inc.,
2012 UT 43, ¶ 135, 289 P.3d 369 [***68] (Lee, J.,
dissenting).15 Thus, we do not generally expect
the trial judge to interject himself into the
process.16 We acknowledge that a judge is ″not to
undertake proactive, sua sponte efforts to keep
inadmissible evidence from [**1156] affecting
the jury,″ but only ″to make appropriate rulings on


objections or motions made by counsel in that
regard.″ Id.17


[*P79] Even on plain error review, the appellate
role is informed by the writ-of-error model. Our
review is not an ethereal search for justice, but a
determination whether the lower court plainly
erred in not resolving sua sponte a matter not
preserved by the parties. See King, 2006 UT 3, ¶
22, 131 P.3d 202 (explaining that the first element
of ″plain error″ is a showing that the ″trial court
erred″ by ″acting beyond the limits of
reasonability″ (internal quotations marks
omitted)).18


14 One of these reasons is that sua sponte intervention can interfere with the trial strategy of the parties. See Willis v. Kemp, 838 F.2d
1510, 1519 n.19 (11th Cir. 1988) (noting, in the context of a habeas claim, that ″the sua sponte delivery of a curative instruction″ in the
face of prosecutorial misconduct might ″defeat defense strategy″); see also State v. Perry, 124 N.J. 128, 590 A.2d 624, 641 (N.J. 1991)
(rejecting a defendant’s assertion that it had been plain error for the trial court to fail to issue a sua sponte jury instruction on self defense
because there was a ″non-compatible defense strategy″ and ″courts must carefully refrain from preempting defense counsel’s strategic
and tactical decisions and possibly prejudicing defendant’s chance of acquittal″).


15 See also State v. King, 2006 UT 3, ¶ 14, 131 P.3d 202 (citing Polster v. Griff’s of Am., Inc., 184 Colo. 418, 520 P.2d 745, 747 (1974),


[***69] for the general rule that ″the trial court has no duty to question each piece of evidence offered . . . . It should not assume the


role of advocate and on its own motion, without request therefor, limit, comment upon, qualify, or strike evidence offered by the parties.


These are the basic functions of trial counsel in our adversary system of justice and underlie the rationale of the contemporaneous


objection rule″); see also UTAH R. EVID. 103(a) (noting that ″[a] party may claim error in a ruling to admits or exclude evidence only if
the error affects a substantial right of the party and″ the complaining party either ″timely objects [to] or moves to strike″ admitted
evidence).


16 See, e.g., King, 2006 UT 3, ¶ 22, 131 P.3d 202 (rejecting a plain error challenge to a trial court’s failure to sua sponte intervene in
the jury selection process and noting that ″[i]t is generally inappropriate for a trial court to interfere with counsel’s conscious choices
in the jury selection process, notwithstanding the existence of a reasonable basis for objecting to those jurors″ (internal quotation marks
omitted)); Wilson, 2012 UT 43, ¶ 133, 289 P.3d 369 (Lee, J., dissenting) (″[I]n my view the trial judge did all that he was appropriately


[***70] asked to do in response to objections to defense counsel’s questions about collateral source material. It may well be, as the


majority suggests, that the court could have done more, but the fact of the matter is that plaintiffs’ counsel never asked the trial judge


to undertake additional curative measures. And since the trial judge was never asked to do so, he cannot in my view be reversed for failing


to undertake further measures sua sponte.″).


17 At an appropriate point, we should reexamine those elements of our ″plain error″ case law that ignore this fundamental point. See,
e.g., State v. Emmett, 839 P.2d 781, 786 (Utah 1992) (concluding that the prosecutor’s conduct was ″obvious error″ within the meaning
of the ″plain error″ doctrine without recognizing that this holding suggested that the trial court was required to take the extraordinary
step of interjecting itself sua sponte into the proceedings); State v. Young, 853 P.2d 327 (Utah 1993) (concluding that an opening
statement by the prosecutor, along with some of the questions he posed to a witness, constituted obvious prosecutorial misconduct within


the meaning of the plain error doctrine, but not applying the doctrine because [***71] the defendant had failed to show prejudice); State
v. Saunders, 1999 UT 59, 992 P.2d 951 (Utah 1999) (concluding that comments made at closing argument constituted reversible error
under the plain error standard); Calliham, 2002 UT 86, ¶ 62, 55 P.3d 573 (discussed above); Ross, 2007 UT 89, ¶ 57, 174 P.3d 628
(concluding that statements made by a prosecutor at closing argument were obvious error, but declining to apply plain error after
concluding that the error was harmless). Any rule that routinely requires sua sponte intervention by the trial court is incompatible with
our adversary system—and the writ of error model through which it operates.


18 See also Jacob v. Bezzant, 2009 UT 37, ¶ 34, 212 P.3d 535 (noting that plain error review is an exception in circumstances


[***72] where the ″[district] court committed plain error″ (alteration in original)); Hill v. Estate of Allred, 2009 UT 28, ¶ 24, 216 P.3d
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[*P80] Sua sponte intervention is particularly
problematic at the closing argument stage, when
counsel is granted substantial leeway. Dibello,
780 P.2d at 1225. For all the reasons explained in
part I above, defense counsel could reasonably
have decided that the prosecutor’s statements


were better ignored than highlighted. And there is
accordingly no basis for a determination of error
on the part of the district court—much less error
that is ″plain.″


929 (explaining that plain error review applies ″if the lower court committed plain error″); ROBERT J. MARTINEAU ET AL., APPELLATE PRACTICE


AND PROCEDURE: CASES AND MATERIALS 190 (2d ed. 2005) (″[T]he exception to the general [preservation] rule most often used by appellate
courts is when the trial court makes an error that is described as plain, basic or fundamental″ (emphasis added) (internal quotation marks
omitted)).
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a corporation; RHEIN BRAUN U.S., a
corporation; MONONGAHELA RAILWAY
COMPANY, a corporation; JAMES LEACH, an
individual; DAVID BOGGS, an individual;
EWING POLLOCK, an individual, and the law
firm of POLLOCK, POLLOCK AND THOMAS;
THE UPSHUR AGENCY, INC.;
CONSOLIDATED COAL COMPANY;
CONSOL-LAND DEVELOPMENT COMPANY;
RHEINBRAUN VERKAUFSGESELLSCHAFT,
MBLT and MARIA THERESE
VERKAUFSGESELLSCHAFT; MARIA
THERESIA BERGBAUGESELLSCHAFT, MBH
& RHEINISCHE BRAUNKOHLENWERKE
Consol-Pennsylvania Coal Company, a
corporation, Monongahela Railway Company,
Consolidated Coal Company, Consol-Land
Development Company, Appellants; LARRY
LEVINE; DAN LEVINE; MORRIS LEVINE;
EDWARD LEVINE; MORRIS LEVINE
ENTERPRISES; LEVINE IRON & METAL v.
CONSOL-PENNSYLVANIA COAL COMPANY,
a corporation; RHEIN BRAUN U.S., a
corporation; MONONGAHELA RAILWAY
COMPANY, a corporation; JAMES LEACH, an
individual; DAVID BOGGS, an individual;
EWING POLLOCK, an individual, and the law


firm of POLLOCK, POLLOCK AND THOMAS;
THE UPSHUR AGENCY, INC.;
CONSOLIDATED COAL COMPANY;
CONSOL-LAND DEVELOPMENT COMPANY;
MARIA THERESIA
BERGBAUGESELLSCHAFT, MBH &
RHEINISCHE BRAUNKOHLENWERKE Rhein
Braun U.S., a corporation, Maria Theresia
Bergbaugesellschaft MBH, Rheinische
Braunkohlenwerke, Appellants; JAMES HUGHES
and LINDA HUGHES v.
CONSOL-PENNSYLVANIA COAL COMPANY,
a corporation; RHEIN BRAUN U.S., a
corporation; MONONGAHELA RAILWAY
COMPANY, a corporation; WILLIAM REESE,
an individual; DAVID BOGGS, an individual;
EWING POLLOCK, an individual, and the law
firm of POLLOCK, POLLOCK AND THOMAS;
THE UPSHUR AGENCY, INC.;
CONSOLIDATED COAL COMPANY;
CONSOL-LAND DEVELOPMENT COMPANY;
MARIA THERESIA
BERGBAUGESELLSCHAFT, MBH &
RHEINISCHE BRAUNKOHLENWERKE
Consol-Pennsylvania Coal Company, a
corporation, Monongahela Railway Company,
Consolidated Coal Company, Consol-Land
Development Company, Appellants; JAMES
HUGHES and LINDA HUGHES v.
CONSOL-PENNSYLVANIA COAL COMPANY,
a corporation; RHEIN BRAUN U.S., a
corporation; MONONGAHELA RAILWAY
COMPANY, a corporation; WILLIAM REESE,
an individual; DAVID BOGGS, an individual;
EWING POLLOCK, an individual, and the law
firm of POLLOCK, POLLOCK AND THOMAS;
THE UPSHUR AGENCY, INC.;
CONSOLIDATED COAL COMPANY;
CONSOL-LAND DEVELOPMENT COMPANY;
MARIA THERESIA
BERGBAUGESELLSCHAFT, MBH &
RHEINISCHE BRAUNKOHLENWERKE Rhein
Braun U.S., a corporation, Maria Theresia
Bergbaugesellschaft MBH, Rheinische
Braunkohlenwerke, Appellants; THOMAS J.
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ALLEN v. CONSOL-PENNSYLVANIA COAL
COMPANY, a corporation; RHEIN BRAUN U.S.,
a corporation; MONONGAHELA RAILWAY
COMPANY, a corporation; JAMES LEACH, an
individual; DAVID BOGGS, an individual;
EWING POLLOCK, an individual, and the law
firm of POLLOCK, POLLOCK AND THOMAS;
THE UPSHUR AGENCY, INC.;
CONSOLIDATED COAL COMPANY;
CONSOL-LAND DEVELOPMENT COMPANY;
RHEINBRAUN VERKAUFSGESELLSCHAFT,
MBLT and MARIA THERESE
VERKAUFSGESELLSCHAFT; MARIA
THERESIA BERGBAUGESELLSCHAFT, MBH
& RHEINISCHE BRAUNKOHLENWERKE
Consol-Pennsylvania Coal Company, a
corporation, Monongahela Railway Company,
Consolidated Coal Company, Consol-Land
Development Company, Appellants; THOMAS J.
ALLEN v. CONSOL-PENNSYLVANIA COAL
COMPANY, a corporation; RHEIN BRAUN U.S.,
a corporation; MONONGAHELA RAILWAY
COMPANY, a corporation; JAMES LEACH, an
individual; DAVID BOGGS, an individual;
EWING POLLOCK, an individual, and the law
firm of POLLOCK, POLLOCK AND THOMAS;
THE UPSHUR AGENCY, INC.;
CONSOLIDATED COAL COMPANY;
CONSOL-LAND DEVELOPMENT COMPANY;
RHEINBRAUN VERKAUFSGESELLSCHAFT,
MBLT and MARIA THERESE
VERKAUFSGESELLSCHAFT; MARIA
THERESIA BERGBAUGESELLSCHAFT, MBH
& RHEINISCHE BRAUNKOHLENWERKE
Rhein Braun U.S., a corporation, Maria Theresia
Bergbaugesellschaft MBH, Rheinische
Braunkohlenwerke, Appellants; DOROTHY
LOUGHMAN v. CONSOL-PENNSYLVANIA
COAL COMPANY, a corporation; RHEIN
BRAUN U.S., a corporation; MONONGAHELA
RAILWAY COMPANY, a corporation; DAVID
BOGGS, an individual; EWING POLLOCK, an
individual, and the law firm of POLLOCK,
POLLOCK AND THOMAS; THE UPSHUR
AGENCY, INC.; CONSOLIDATED COAL


COMPANY; CONSOL-LAND DEVELOPMENT
COMPANY; RHEINBRAUN
VERKAUFSGESELLSCHAFT, MBLT and
MARIA THERESE
VERKAUFSGESELLSCHAFT; MARIA
THERESIA BERGBAUGESELLSCHAFT, MBH
& RHEINISCHE BRAUNKOHLENWERKE
Ewing Pollock, and Pollock, Pollock and Thomas,
Appellants; JOHN W. YESENOSKY, JR. and
LINDA M. YESENOSKY, Appellants v.
CONSOL-PENNSYLVANIA COAL COMPANY,
a corporation; RHEIN BRAUN U.S., a
corporation; MONONGAHELA RAILWAY
COMPANY, a corporation; WILLIAM REESE,
an individual; JAMES LEACH, an individual;
DAVID BOGGS, an individual; EWING
POLLOCK, an individual, and the law firm of
POLLOCK, POLLOCK AND THOMAS; THE
UPSHUR AGENCY, INC.; CONSOLIDATED
COAL COMPANY; CONSOL-LAND
DEVELOPMENT COMPANY; RHEINBRAUN
VERKAUFSGESELLSCHAFT, MBLT and
MARIA THERESE
VERKAUFSGESELLSCHAFT; MARIA
THERESIA BERGBAUGESELLSCHAFT, MBH
& RHEINISCHE BRAUNKOHLENWERKE;
JOHN W. YESENOSKY, JR. and LINDA M.
YESENOSKY v. CONSOL-PENNSYLVANIA
COAL COMPANY, a corporation; RHEIN
BRAUN U.S., a corporation; MONONGAHELA
RAILWAY COMPANY, a corporation; WILLIAM
REESE, an individual; JAMES LEACH, an
individual; DAVID BOGGS, an individual;
EWING POLLOCK, an individual, and the law
firm of POLLOCK, POLLOCK AND THOMAS;
THE UPSHUR AGENCY, INC.;
CONSOLIDATED COAL COMPANY;
CONSOL-LAND DEVELOPMENT COMPANY;
RHEINBRAUN VERKAUFSGESELLSCHAFT,
MBLT and MARIA THERESE
VERKAUFSGESELLSCHAFT; MARIA
THERESIA BERGBAUGESELLSCHAFT, MBH
& RHEINISCHE BRAUNKOHLENWERKE
Ewing Pollock, and Pollock, Pollock and Thomas,
Appellants; JOHN W. YESENOSKY, JR. and
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LINDA M. YESENOSKY v.
CONSOL-PENNSYLVANIA COAL COMPANY,
a corporation; RHEIN BRAUN U.S., a
corporation; MONONGAHELA RAILWAY
COMPANY, a corporation; MIKE WILSON, an
individual; WILLIAM REESE, an individual;
JAMES LEACH, an individual; DAVID BOGGS,
an individual; EWING POLLOCK, an individual,
and the law firm of POLLOCK, POLLOCK AND
THOMAS; THE UPSHUR AGENCY, INC.;
CONSOLIDATED COAL COMPANY;
CONSOL-LAND DEVELOPMENT COMPANY;
RHEINBRAUN VERKAUFSGESELLSCHAFT,
MBLT and MARIA THERESE
VERKAUFSGESELLSCHAFT; MARIA
THERESIA BERGBAUGESELLSCHAFT, MBH
& RHEINISCHE BRAUNKOHLENWERKE
Mike Wilson, William Reese, David Boggs, The
Upshur Agency, Inc., Appellants; PAUL H. KENT
and MABEL KENT v.
CONSOL-PENNSYLVANIA COAL COMPANY,
a corporation; RHEIN BRAUN U.S., a
corporation; MONONGAHELA RAILWAY
COMPANY, a corporation; JAMES LEACH, an
individual; DAVID BOGGS, an individual;
EWING POLLOCK, an individual, and the law
firm of POLLOCK, POLLOCK AND THOMAS;
THE UPSHUR AGENCY, INC.;
CONSOLIDATED COAL COMPANY;
CONSOL-LAND DEVELOPMENT COMPANY;
MARIA THERESIA
BERGBAUGESELLSCHAFT, MBH &
RHEINISCHE BRAUNKOHLENWERKE Ewing
Pollock, and Pollock, Pollock and Thomas,
Appellants; PAUL H. KENT and MABEL KENT
v. CONSOL-PENNSYLVANIA COAL
COMPANY, a corporation; RHEIN BRAUN U.S.,
a corporation; MONONGAHELA RAILWAY
COMPANY, a corporation; MIKE WILSON, an
individual; WILLIAM REESE, an individual;
JAMES LEACH, an individual; DAVID BOGGS,
an individual; EWING POLLOCK, an individual,
and the law firm of POLLOCK, POLLOCK AND
THOMAS; THE UPSHUR AGENCY, INC.;
CONSOLIDATED COAL COMPANY;


CONSOL-LAND DEVELOPMENT COMPANY;
MARIA THERESIA
BERGBAUGESELLSCHAFT, MBH &
RHEINISCHE BRAUNKOHLENWERKE Mike
Wilson, William Reese, David Boggs, The Upshur
Agency, Inc., Appellants; JAMES C. McINTYRE
and GLENNA McINTYRE v.
CONSOL-PENNSYLVANIA COAL COMPANY,
a corporation; RHEIN BRAUN U.S., a
corporation; MONONGAHELA RAILWAY
COMPANY, a corporation; MIKE WILSON, an
individual; JAMES LEACH, an individual;
DAVID BOGGS, an individual; EWING
POLLOCK, an individual, and the law firm of
POLLOCK, POLLOCK AND THOMAS; THE
UPSHUR AGENCY, INC.; CONSOLIDATED
COAL COMPANY; CONSOL-LAND
DEVELOPMENT COMPANY; RHEINBRAUN
VERKAUFSGESELLSCHAFT, MBLT and
MARIA THERESE
VERKAUFSGESELLSCHAFT; MARIA
THERESIA BERGBAUGESELLSCHAFT, MBH
& RHEINISCHE BRAUNKOHLENWERKE
Ewing Pollock, and Pollock, Pollock and Thomas,
Appellants; JAMES C. McINTYRE and GLENNA
McINTYRE v. CONSOL-PENNSYLVANIA
COAL COMPANY, a corporation; RHEIN
BRAUN U.S., a corporation; MONONGAHELA
RAILWAY COMPANY, a corporation; MIKE
WILSON, an individual; WILLIAM REESE, an
individual; JAMES LEACH, an individual;
DAVID BOGGS, an individual; EWING
POLLOCK, an individual, and the law firm of
POLLOCK, POLLOCK AND THOMAS; THE
UPSHUR AGENCY, INC.; CONSOLIDATED
COAL COMPANY; CONSOL-LAND
DEVELOPMENT COMPANY; RHEINBRAUN
VERKAUFSGESELLSCHAFT, MBLT and
MARIA THERESE
VERKAUFSGESELLSCHAFT; MARIA
THERESIA BERGBAUGESELLSCHAFT, MBH
& RHEINISCHE BRAUNKOHLENWERKE
Mike Wilson, William Reese, David Boggs, The
Upshur Agency, Inc., Appellants; LARRY
LEVINE; DAN LEVINE; MORRIS LEVINE;
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EDWARD LEVINE; MORRIS LEVINE
ENTERPRISES; LEVINE IRON & METAL v.
CONSOL-PENNSYLVANIA COAL COMPANY,
a corporation; RHEIN BRAUN U.S., a
corporation; MONONGAHELA RAILWAY
COMPANY, a corporation; JAMES LEACH, an
individual; DAVID BOGGS, an individual;
EWING POLLOCK, an individual, and the law
firm of POLLOCK, POLLOCK AND THOMAS;
THE UPSHUR AGENCY, INC.;
CONSOLIDATED COAL COMPANY;
CONSOL-LAND DEVELOPMENT COMPANY;
RHEINBRAUN VERKAUFSGESELLSCHAFT,
MBLT and MARIA THERESE
VERKAUFSGESELLSCHAFT; MARIA
THERESIA BERGBAUGESELLSCHAFT, MBH
& RHEINISCHE BRAUNKOHLENWERKE
Ewing Pollock, and Pollock, Pollock and Thomas,
Appellants; LARRY LEVINE; DAN LEVINE;
MORRIS LEVINE; EDWARD LEVINE;
MORRIS LEVINE ENTERPRISES; LEVINE
IRON & METAL v. CONSOL-PENNSYLVANIA
COAL COMPANY, a corporation; RHEIN
BRAUN U.S., a corporation; MONONGAHELA
RAILWAY COMPANY, a corporation; MIKE
WILSON, an individual; WILLIAM REESE, an
individual; JAMES LEACH, an individual;
DAVID BOGGS, an individual; EWING
POLLOCK, an individual, and the law firm of
POLLOCK, POLLOCK AND THOMAS; THE
UPSHUR AGENCY, INC.; CONSOLIDATED
COAL COMPANY; CONSOL-LAND
DEVELOPMENT COMPANY; RHEINBRAUN
VERKAUFSGESELLSCHAFT, MBLT and
MARIA THERESE
VERKAUFSGESELLSCHAFT; MARIA
THERESIA BERGBAUGESELLSCHAFT, MBH
& RHEINISCHE BRAUNKOHLENWERKE
Mike Wilson, William Reese, David Boggs, The
Upshur Agency, Inc., Appellants; JAMES
HUGHES and LINDA HUGHES v.
CONSOL-PENNSYLVANIA COAL COMPANY,
a corporation; RHEIN BRAUN U.S., a
corporation; MONONGAHELA RAILWAY
COMPANY, a corporation; WILLIAM REESE,


an individual; DAVID BOGGS, an individual;
EWING POLLOCK, an individual, and the law
firm of POLLOCK, POLLOCK AND THOMAS;
THE UPSHUR AGENCY, INC.;
CONSOLIDATED COAL COMPANY;
CONSOL-LAND DEVELOPMENT COMPANY;
MARIA THERESIA
BERGBAUGESELLSCHAFT, MBH &
RHEINISCHE BRAUNKOHLENWERKE Ewing
Pollock, and Pollock, Pollock and Thomas,
Appellants; JAMES HUGHES and LINDA
HUGHES v. CONSOL-PENNSYLVANIA COAL
COMPANY, a corporation; RHEIN BRAUN U.S.,
a corporation; MONONGAHELA RAILWAY
COMPANY, a corporation; MIKE WILSON, an
individual; WILLIAM REESE, an individual;
DAVID BOGGS, an individual; EWING
POLLOCK, an individual, and the law firm of
POLLOCK, POLLOCK AND THOMAS; THE
UPSHUR AGENCY, INC.; CONSOLIDATED
COAL COMPANY; CONSOL-LAND
DEVELOPMENT COMPANY; MARIA
THERESIA BERGBAUGESELLSCHAFT, MBH
& RHEINISCHE BRAUNKOHLENWERKE
Mike Wilson, William Reese, David Boggs, The
Upshur Agency, Inc., Appellants; MARK E.
HEADLEE and CHARLOTTE B. HEADLEE,
Appellants v. CONSOL-PENNSYLVANIA COAL
COMPANY, a corporation; RHEIN BRAUN U.S.,
a corporation; MONONGAHELA RAILWAY
COMPANY, a corporation; JAMES LEACH, an
individual; DAVID BOGGS, an individual;
EWING POLLOCK, an individual, and the law
firm of POLLOCK, POLLOCK AND THOMAS;
THE UPSHUR AGENCY, INC.;
CONSOLIDATED COAL COMPANY;
CONSOL-LAND DEVELOPMENT COMPANY;
RHEINBRAUN VERKAUFSGESELLSCHAFT,
MBLT and MARIA THERESE
VERKAUFSGESELLSCHAFT; MARIA
THERESIA BERGBAUGESELLSCHAFT, MBH
& RHEINISCHE BRAUNKOHLENWERKE;
MARK E. HEADLEE and CHARLOTTE B.
HEADLEE v. CONSOL-PENNSYLVANIA
COAL COMPANY, a corporation; RHEIN
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BRAUN U.S., a corporation; MONONGAHELA
RAILWAY COMPANY, a corporation; JAMES
LEACH, an individual; DAVID BOGGS, an
individual; EWING POLLOCK, an individual,
and the law firm of POLLOCK, POLLOCK AND
THOMAS; THE UPSHUR AGENCY, INC.;
CONSOLIDATED COAL COMPANY;
CONSOL-LAND DEVELOPMENT COMPANY;
RHEINBRAUN VERKAUFSGESELLSCHAFT,
MBLT and MARIA THERESE
VERKAUFSGESELLSCHAFT; MARIA
THERESIA BERGBAUGESELLSCHAFT, MBH
& RHEINISCHE BRAUNKOHLENWERKE
Consol-Pennsylvania Coal Company, a
corporation, Monongahela Railway Company,
Consolidated Coal Company, Consol-Land
Development Company, Appellants; MARK E.
HEADLEE and CHARLOTTE B. HEADLEE v.
CONSOL-PENNSYLVANIA COAL COMPANY,
a corporation; RHEIN BRAUN U.S., a
corporation; MONONGAHELA RAILWAY
COMPANY, a corporation; JAMES LEACH, an
individual; DAVID BOGGS, an individual;
EWING POLLOCK, an individual, and the law
firm of POLLOCK, POLLOCK AND THOMAS;
THE UPSHUR AGENCY, INC.;
CONSOLIDATED COAL COMPANY;
CONSOL-LAND DEVELOPMENT COMPANY;
RHEINBRAUN VERKAUFSGESELLSCHAFT,
MBLT and MARIA THERESE
VERKAUFSGESELLSCHAFT; MARIA
THERESIA BERGBAUGESELLSCHAFT, MBH
& RHEINISCHE BRAUNKOHLENWERKE
Rhein Braun U.S., a corporation, Maria Theresia
Bergbaugesellschaft MBH, Rheinische
Braunkohlenwerke, Appellants; MARK E.
HEADLEE and CHARLOTTE B. HEADLEE v.
CONSOL-PENNSYLVANIA COAL COMPANY,
a corporation; RHEIN BRAUN U.S., a
corporation; MONONGAHELA RAILWAY
COMPANY, a corporation; JAMES LEACH, an
individual; DAVID BOGGS, an individual;
EWING POLLOCK, an individual, and the law
firm of POLLOCK, POLLOCK AND THOMAS;
THE UPSHUR AGENCY, INC.;


CONSOLIDATED COAL COMPANY;
CONSOL-LAND DEVELOPMENT COMPANY;
RHEINBRAUN VERKAUFSGESELLSCHAFT,
MBLT and MARIA THERESE
VERKAUFSGESELLSCHAFT; MARIA
THERESIA BERGBAUGESELLSCHAFT, MBH
& RHEINISCHE BRAUNKOHLENWERKE
Ewing Pollock, and Pollock, Pollock and Thomas,
Appellants; MARK E. HEADLEE and
CHARLOTTE B. HEADLEE v.
CONSOL-PENNSYLVANIA COAL COMPANY,
a corporation; RHEIN BRAUN U.S., a
corporation; MONONGAHELA RAILWAY
COMPANY, a corporation; MIKE WILSON, an
individual; WILLIAM REESE, an individual;
JAMES LEACH, an individual; DAVID BOGGS,
an individual; EWING POLLOCK, an individual,
and the law firm of POLLOCK, POLLOCK AND
THOMAS; THE UPSHUR AGENCY, INC.;
CONSOLIDATED COAL COMPANY;
CONSOL-LAND DEVELOPMENT COMPANY;
RHEINBRAUN VERKAUFSGESELLSCHAFT,
MBLT and MARIA THERESE
VERKAUFSGESELLSCHAFT; MARIA
THERESIA BERGBAUGESELLSCHAFT, MBH
& RHEINISCHE BRAUNKOHLENWERKE
Mike Wilson, William Reese, David Boggs, The
Upshur Agency, Inc., Appellants; THOMAS J.
ALLEN, Esquire, Personal Representative of the
Estate of JOHN T. THROCKMORTON,
Appellants v. CONSOL-PENNSYLVANIA COAL
COMPANY, a corporation; RHEIN BRAUN U.S.,
a corporation; MONONGAHELA RAILWAY
COMPANY, a corporation; JAMES LEACH, an
individual; DAVID BOGGS, an individual;
EWING POLLOCK, an individual, and the law
firm of POLLOCK, POLLOCK AND THOMAS;
THE UPSHUR AGENCY, INC.;
CONSOLIDATED COAL COMPANY;
CONSOL-LAND DEVELOPMENT COMPANY;
RHEINBRAUN VERKAUFSGESELLSCHAFT,
MBLT and MARIA THERESE
VERKAUFSGESELLSCHAFT; MARIA
THERESIA BERGBAUGESELLSCHAFT, MBH
& RHEINISCHE BRAUNKOHLENWERKE;
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THOMAS J. ALLEN, Esquire, Personal
Representative of the Estate of JOHN T.
THROCKMORTON v.
CONSOL-PENNSYLVANIA COAL COMPANY,
a corporation; RHEIN BRAUN U.S., a
corporation; MONONGAHELA RAILWAY
COMPANY, a corporation; JAMES LEACH, an
individual; DAVID BOGGS, an individual;
EWING POLLOCK, an individual, and the law
firm of POLLOCK, POLLOCK AND THOMAS;
THE UPSHUR AGENCY, INC.;
CONSOLIDATED COAL COMPANY;
CONSOL-LAND DEVELOPMENT COMPANY;
RHEINBRAUN VERKAUFSGESELLSCHAFT,
MBLT and MARIA THERESE
VERKAUFSGESELLSCHAFT; MARIA
THERESIA BERGBAUGESELLSCHAFT, MBH
& RHEINISCHE BRAUNKOHLENWERKE
Ewing Pollock, and Pollock, Pollock and Thomas,
Appellants; THOMAS J. ALLEN, Esquire,
Personal Representative of the Estate of JOHN T.
THROCKMORTON v.
CONSOL-PENNSYLVANIA COAL COMPANY,
a corporation; RHEIN BRAUN U.S., a
corporation; MONONGAHELA RAILWAY
COMPANY, a corporation; MIKE WILSON, an
individual; WILLIAM REESE, an individual;
JAMES LEACH, an individual; DAVID BOGGS,
an individual; EWING POLLOCK, an individual,
and the law firm of POLLOCK, POLLOCK AND
THOMAS; THE UPSHUR AGENCY, INC.;
CONSOLIDATED COAL COMPANY;
CONSOL-LAND DEVELOPMENT COMPANY;
RHEINBRAUN VERKAUFSGESELLSCHAFT,
MBLT and MARIA THERESE
VERKAUFSGESELLSCHAFT; MARIA
THERESIA BERGBAUGESELLSCHAFT, MBH
& RHEINISCHE BRAUNKOHLENWERKE
Mike Wilson, William Reese, David Boggs, The
Upshur Agency, Inc., Appellants


Subsequent History: [**1] As Amended on
Denial of Rehearing December 20, 1991, Reported
at: 1991 U.S. App. LEXIS 29968.


Prior History: An Appeal from the United States
District Court for the Western District of
Pennsylvania; D.C. Civil Action Nos. 83-00921,
83-01674, 83-01675, 83-01676, 83-01677,
83-01678, 83-01679, 83-01754.


LexisNexis® Headnotes


Civil Procedure > Trials > Judgment as Matter of
Law > General Overview


Civil Procedure > Trials > Judgment as Matter of
Law > Judgment Notwithstanding Verdict


Civil Procedure > Appeals > Standards of Review >
General Overview


HN1 When reviewing a judgment notwithstanding
the verdict, an appellate court must construe the
evidence in a light most favorable to a non-movant
and search the record for the minimum quantum
of evidence to support a jury verdict.


Business & Corporate Law > Distributorships &
Franchises > Causes of Action > Fraud &
Misrepresentation


Criminal Law & Procedure > ... > Racketeering >
Racketeer Influenced & Corrupt Organizations


Act > General Overview


HN2 The Racketeer Influenced Corrupt
Organization Act, 18 U.S.C.S. §§ 1961 to 1968
authorizes civil suits by any person injured in his
business or property by reason of a violation of §
1962. § 1964(c). To prove that a defendant violated
section 1962, one must show a pattern of
racketeering activity. This requires commission of
at least two acts of racketeering activity. § 1961(5).
These predicate acts include violating federal mail
and wire fraud statutes. 18 U.S.C.S. §§ 1341,
1343.


Business & Corporate Law > Distributorships &
Franchises > Causes of Action > Fraud &
Misrepresentation


HN3 A pattern of racketeering activity requires
that the predicate acts be related, and that they
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pose a threat of continued criminal activity.
Predicate acts are related when they have the
same or similar purposes, results, participants,
victims, or methods of commission, or otherwise
are interrelated by distinguishing characteristics
and are not isolated events.


Business & Corporate Law > Distributorships &
Franchises > Causes of Action > Fraud &
Misrepresentation


Criminal Law & Procedure > ... > Racketeering >
Racketeer Influenced & Corrupt Organizations


Act > General Overview


HN4 Continuity is a temporal concept. It is both
a closed- and open-ended concept, referring either
to a closed period of repeated conduct, or to past
conduct that by its nature projects into the future
with a threat of repetition. If a plaintiff alleges a
Racketeer Influenced Corrupt Organization Act
(RICO), 18 U.S.C.S. §§ 1961 to 1968 violation
over a closed period (closed-ended scheme), she
must prove a series of related predicates lasting a
substantial period of time. If she alleges a RICO
violation before continuity is established
(open-ended scheme), she must prove a threat of
continuity. A threat of continuity exists when the
predicate acts are a part of defendant’s regular
way of doing business. That is, a defendant
operates a long-term association that exists for
criminal purposes.


Business & Corporate Law > Distributorships &
Franchises > Causes of Action > Fraud &
Misrepresentation


HN5 Continuity depends ultimately on the specific
facts of each case. Appellate courts openly invite
lower courts to define it.


Business & Corporate Law > Distributorships &
Franchises > Causes of Action > Fraud &
Misrepresentation


HN6 Duration is the sine qua non of continuity in
a closed-ended scheme.


Transportation Law > Rail Transportation > Lands
& Rights of Way


HN7 Interstate Commerce Commission approval
is required when a rail carrier seeks to construct,
operate or acquire an additional line or extension.
49 U.S.C.S. § 10901(a). It is not required when a
rail carrier seeks to construct, operate, or acquire
an intra-state spur. § 10907(b)(1). Whether a track
is a spur or extension is a mixed question of law
and fact.


Transportation Law > Rail Transportation > Lands
& Rights of Way


HN8 If a proposed track is designed to transport
goods between different points of shipment or to
invade a territory occupied by another railroad,
that track is an extension. If, however, a track is
designed and used for loading, unloading,
switching, and other purposes connected with,
and incidental to, but not actually and directly
used for transporting goods between two different
points of shipment, that tract is a spur and lies
outside Interstate Commerce Commission
jurisdiction. Among other factors to be considered
in determining whether it is a spur are the length
of the addition; whether the proposed addition
will serve only a single customer; and whether the
carrier has been requested by a customer to
provide service.


Transportation Law > Rail Transportation > Lands
& Rights of Way


HN9 A track’s designation depends on its use, not
the length and cost alone.


Civil Procedure > Special Proceedings > Eminent
Domain Proceedings > General Overview


Real Property Law > Eminent Domain
Proceedings > Constitutional Limits & Rights >
General Overview


Real Property Law > Eminent Domain
Proceedings > Elements > Public Use


Transportation Law > Interstate Commerce >
Eminent Domain Proceedings
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HN10 When determining what constitutes ″public
use,″ courts defer to legislative decisions. That
property is taken by eminent domain and is
transferred to a private party can still fall within
the gambit of public use. This is so even when the
motive for taking is to give to a private party.
Under the United States Constitution, public use
is a broad concept.


Real Property Law > Eminent Domain
Proceedings > Constitutional Limits & Rights >
General Overview


Real Property Law > Eminent Domain
Proceedings > Elements > Public Use


Transportation Law > Interstate Commerce >
Eminent Domain Proceedings


HN11 A condemning authority may only take for
public use. A legislature may not grant the
condemnor a right to take private property for
private use. A taking retains its public character
even when a portion of it benefits a private party.


Torts > Business Torts > Fraud &
Misrepresentation > General Overview


HN12 Under Pennsylvania law a fraud claim
requires a plaintiff to prove either a knowing
misrepresentation or nonprivileged failure to
disclose some existing fact. If the
misrepresentation is innocently made, then it is
actionable only if it relates to a matter material to
the transaction involved. Materiality becomes
important only when the misrepresentation was
innocently made or when it involved a privileged
failure to disclose.


Torts > Business Torts > Fraud &
Misrepresentation > General Overview


HN13 Justifiable reliance on a misrepresentation
is an element of common law fraud. Where the
means of obtaining information are not equal the
positive representations of the person who is
supposed to possess superior means of information
may be relied on.


Torts > Business Torts > Fraud &
Misrepresentation > General Overview


HN14 A lay person may justifiably rely on a
lawyer’s statement of fact or opinion of law
though he knows the lawyer is representing a
client whose interest is adverse to his own.


Torts > Business Torts > Fraud &
Misrepresentation > General Overview


HN15 Under Pennsylvania law, the measure of
damages for a fraud claim is the actual loss that
the fraud inflicts. Actual loss equals the fair
market value of a property when sold minus a
fraudulently paid price.


Civil Procedure > Special Proceedings > Eminent
Domain Proceedings > General Overview


Real Property Law > Eminent Domain
Proceedings > General Overview


Real Property Law > ... > Elements > Just
Compensation > Property Valuation


Transportation Law > Interstate Commerce >
Eminent Domain Proceedings


Transportation Law > Rail Transportation > Lands
& Rights of Way


HN16 A property owner can show her property’s
special and potential use as a railroad right-of-way
when she faces condemnation. To prove highest
and best use, a condemnee must show the land is
adaptable to such use and a market need existed
for such use at the time of the condemnation.


Business & Corporate Law > Agency
Relationships > General Overview


Business & Corporate Law > ... > Duties &
Liabilities > Causes of Action & Remedies >
Punitive Damages


Business & Corporate Law > ... > Duties &
Liabilities > Unlawful Acts of Agents > General
Overview


Business & Corporate Law > ... > Duties &
Liabilities > Unlawful Acts of Agents > Fraud &
Misrepresentation
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Civil Procedure > Remedies > Damages > General
Overview


Civil Procedure > Remedies > Damages > Punitive
Damages


Torts > ... > Types of Damages > Punitive
Damages > General Overview


Torts > ... > Punitive Damages > Availability >
Employers


Torts > ... > Types of Damages > Punitive
Damages > Aggravating Circumstances


HN17 Fraud, alone, is not sufficient to justify an
award of punitive damages. The conduct must be
outrageous for a jury to award punitive damages.
Where the defendants are agent and principal, the
agent’s conduct must be clearly outrageous to
justify the vicarious imposition of exemplary
damages upon the principal. Plaintiffs must show
outrageous conduct by a preponderance of the
evidence.


Civil Procedure > Remedies > Judgment Interest >
General Overview


Civil Procedure > Appeals > Standards of Review >
De Novo Review


HN18 Pa. R. Civ. P. 238 allows for interest on
compensation awards arising from bodily injury,
death or property damage.


Civil Procedure > Remedies > Judgment Interest >
General Overview


Civil Procedure > Remedies > Judgment Interest >
Prejudgment Interest


HN19 Precedent prevents a party from obtaining
both delay damages and prejudgment interest.


Torts > Malpractice & Professional Liability >
Attorneys


HN20 To establish legal malpractice, plaintiffs
must show three elements: (1) employment of an
attorney or other basis for a duty owed to the
client; (2) failure of the attorney to exercise
ordinary skill and knowledge; and (3) the


attorney’s negligence proximately caused damage
to the client.


Civil Procedure > Trials > Jury Trials > Province of
Court & Jury


HN21 A federal judge is permitted to summarize
and comment upon the evidence. The court’s
comments may not confuse or mislead the jury, or
become so one-sided as to assume an advocate’s
position.


Counsel: Louis M. Tarasi, Jr., Esquire (argued),
Joseph J. Hinchliffe, Esquire (argued), Tarasi &
Johnson, Pittsburgh, Pennsylvania, David C. Hook,
Esquire, Hook & Hook, Waynesburg,
Pennsylvania, Attorneys for Appellants in Nos.
90-3466, 90-3467, 90-3468, 90-3469, 90-3470,
90-3495, 90-3506, 90-3511.


Joseph A. Katarincic, Esauire (argued), Katarincic
& Salmon, Pittsburgh, Pennsylvania, Attorney for
Appellants in Nos. 90-3471, 90-3474, 90-3476,
90-3478, 90-3480, 90-3482, 90-3484, 90-3507.


Joseph D. Becker, Esquire (argued), Becker, Glynn
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Appellants in Nos. 90-3472, 90-3475, 90-3477,
90-3479, 90-3481, 90-3483, 90-3485, 90-3508.


James F. Manley, Esquire (argued), Burns, Manley
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90-3501, 90-3503, 90-3505, 90-3510, 90-3513.
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90-3502, 90-3504, 90-3509, 90-3512.


945 F.2d 594, *594; 1991 U.S. App. LEXIS 22044, **1


Page 12 of 24







Judges: Sloviter, Chief Judge; Nygaard, Circuit
Judge and Katz, District Judge. *


Opinion by: NYGAARD


Opinion


[*607] OPINION OF THE COURT


NYGAARD, Circuit Judge


These consolidated appeals arise from a series of
complaints filed by plaintiffs after Monongahela
Railway Company acquired their properties and
rights-of-way in trust for Consolidated Coal
Company, for it to construct and operate a 14.5
mile track from a coal mine to Monongahela’s
main line. Plaintiffs allege that defendants,
Monongahela and Consolidated Coal, among
others, fraudulently misrepresented facts to obtain
favorable prices. They sought lost profits on
theories of civil conspiracy, common law fraud,
and violations of the Racketeer Influenced and
Corrupt Organizations Act (RICO), 18 U.S.C. §
1961 et seq.


I. FACTS AND PROCEDURE


Consolidated Coal Company (Consol) acquired
the Nineveh and [**3] Manor coal reserves
located in Greene County, Pennsylvania. To exploit
these reserves, it needed railroad rights-of-way. In
December 1980, Consol signed a letter of intent
with Rheinische Braunkohlenwerke A.G. (RBW)
to form a joint venture to develop these mining
reserves. On June 30, 1981, their affiliates,
Consol-Pennsylvania Coal Company (Consol-PA)
and Rheinbraun U.S. Corporation, signed an
″Operating Joint Venture Agreement″. On October
29, 1981, Consol and Maria Theresia
Bergbaugesellshaft (MTB), a RBW subsidiary,
formed Conrhein Coal Company, a partnership.
Conrhein subleased the reserves to the joint
venture of Consol-PA and Rheinbraun U.S. These
affiliates held the reserves as tenants in common.


The coal reserves are located about 14.5 miles
from Monongahela Railroad Company’s
(Monongahela) main line. Consol needed a spur
railroad to transport coal from the reserves. On
September 30, 1981, Consol and Monongahela
signed a ″Property Acquisition Agreement″. They
agreed that Monongahela would use the railroad’s
eminent domain power to acquire more than fifty
parcels of land owned by plaintiffs and other
landowners in the ″Areas of Interest″.
Monongahela would hold any land it [**4]
acquired in trust for Consol. In the same
agreement, Monongahela and Consol contracted
with Upshur Agency, a real estate broker. Upshur
agreed to negotiate with plaintiffs for the needed
rights-of-way.


The Rheinbraun corporations were concerned that
Consol would be unable to purchase the needed
rights-of-way to transport the coal to the various
markets. Consequently, addenda were added to
their agreements. They provide that Rheinbraun
could withhold $ 12.5 million of its $ 75 million
total investment in the venture for each year that
passed before Consol obtained the rights-of-way.
If the rights-of-way were not purchased after five
years, Rheinbraun could withdraw entirely from
the venture.


Time was crucial. The scheme to defraud plaintiffs
unfolded as follows. Upshur agents acquired the
properties from plaintiffs ″in the name of
’Monongahela Railroad Corporation,’″ concealing
the identity of the true acquirer Consol (which
lacked condemnation power). App. at 1160A.
Upshur told plaintiffs that if they refused to sell
Monongahela would exercise its power of eminent
domain and give a fixed price per acre upon
condemnation.


Following this scheme, Upshur agents approached
plaintiffs and [**5] negotiated for the needed
rights-of-way. Plaintiffs sold parcels to
Monongahela. When some plaintiffs initially


* Honorable Marvin Katz, United States District Judge for the Eastern District of Pennsylvania, sitting by designation.
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refused or hesitated, Upshur agents made
thinly-veiled threats to induce them to sell. For
example, an Upshur agent threatened to bring
condemnation [*608] proceedings against James
and Linda Hughes. The Hughes sold their 1.5 acre
land for $ 90,000. An Upshur agent threatened to
condemn Mark and Charlotte Headlee’s property
for $ 700 per acre. The Headlees sold their 26 acre
land for $ 168,000. An Upshur agent threatened
John and Linda Yesenosky, whose son was
afflicted with acute asthma, that trains could be
parked across their driveway. The Yesenoskys
sold their 3.6 acre land for $ 67,000. In some of
these instances, either Upshur agents or defendant
attorneys told plaintiffs that part of the purchase
price would be tax free.


Among the landowners, five -- Grover and
Imogene Phillippi, John and Sharon Culp, and
Sarah Closser -- either discovered Consol’s
undisclosed role or were land speculators. Upon
the advice of their attorneys, they refused to
accept Upshur’s original purchase offers. Because
these landowners were fully informed and on
equal footing with the defendants, [**6] Upshur
agents were forced to pay substantially higher
prices. Specifically, the Phillippis sold 5.2 acres
for $ 600,000 plus the installation of railroad
siding. The Culps sold 13.3 acres for $ 1 million.
And Closser sold 1.9 acres for $ 445,000.


On April 19, 1983, nine plaintiffs filed eight
complaints against Consol, Consol-PA, Consol
Land Development Company, Monongahela,
RBW, MTB, Ewing Pollock, Esq., his law firm,
Upshur, and Upshur agents David Boggs, William
Reese and Mike Wilson. Plaintiffs alleged
violations of RICO, civil conspiracy, and common
law fraud. One plaintiff, Dorothy Loughman, also
alleged attorney malpractice against Pollock. All
eight complaints were consolidated for trial
purposes.


Defendants moved for partial summary judgment
on plaintiffs’ claim that Upshur agents


misrepresented Monongahela’s power of eminent
domain. They contended Monongahela had the
power to condemn plaintiffs’ properties. On
August 6, 1986, the district court granted
defendants’ motion, but sent the remaining claims
of fraudulent misrepresentation, RICO violations,
and civil conspiracy to the jury. Finding most of
the defendants liable, the jury awarded $ 5,360,500
in compensatory damages, [**7] trebled under
RICO. See 18 U.S.C. § 1964(c). It also awarded $
5,500,000 in punitive damage because it found
defendants acted outrageously.


The district court believed the jury based its
compensatory award on the testimony of plaintiffs’
land valuation expert, Mr. Gary Bodnar. Bodnar
opined that the highest and best use as railroad
rights-of-way determines market value of the
properties. Because a railroad right-of-way is
commercial or industrial property, Bodnar
calculated the market value by comparing the
properties with purchase prices of other
commercial and industrial properties as well as
prices eventually obtained by Closser, the
Phillippis, and the Culps.


Defendants moved for judgment n.o.v. on all
claims. On October 22, 1987, the district court
granted defendants’ motion for the RICO claims
for it concluded plaintiffs failed to satisfy RICO’s
″continuity″ requirement. Supp. App. at 127-28. It
also set aside the compensatory damage award
because the award was ″obscenely excessive.″ Id.
at 123. The court suggested remittitur, but when
the parties disagreed on the amount of damages to
remit it ordered a new damages trial. Plaintiffs
moved for reconsideration of the district [**8]
court’s orders. On May 17, 1988, the court
reinstated the RICO verdicts, vacating in part its
October 22, 1987 grant of judgment n.o.v. On
June 9, 1988, it decided not to submit the issue of
punitive damages to a second jury.


On November 20, 1989, before the start of the
second trial, defendants moved to vacate the May
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17, 1988 order that vacated the judgment n.o.v. of
October 22, 1987 and reinstated the RICO claim.
On March 1, 1990, the court granted defendants’
motion to vacate the May 17, 1988 order,
reinstated the October 22, 1987 grant of judgment
n.o.v. on the RICO claim, and ordered retrial of
the punitive damages issue.


In the second trial on damages, the jury award
plaintiffs $ 4,262,677 in compensatory damages
and $ 674,000 in punitive damages. The defendants
moved for judgment [*609] n.o.v., new trial, and
reargument. The district court denied these
motions. Plaintiffs and defendants filed timely
appeals, alleging errors at both trial.


We address these issues raised by plaintiffs: (1)
whether plaintiffs satisfied the continuity
requirement under RICO; (2) whether Upshur
agents misrepresented Monongahela’s
condemnation power; (3) whether the district
court abused its [**9] discretion by setting aside
the first damage award; (4) whether plaintiffs
should be entitled to prejudgment interest and
delay damages; and (5) whether the district court
erred by granting judgment n.o.v. on plaintiff
Dorothy Loughman’s legal malpractice claim.


We address these issues raised by defendants: (1)
whether sufficient evidence existed to support the
first jury award of punitive damages; (2) whether
the district court erred by instructing the jury that
a misrepresentation is actionable regardless of
materiality if the misrepresentation was made
knowingly; (3) whether plaintiffs justifiably relied
on the Upshur agents’ statements concerning the
tax free nature of the property transactions; and
(4) whether certain comments made by the judge
in the first trial deprived defendants of a fair trial.


II. RICO CLAIM


The district court granted defendants’ motion for
judgment n.o.v. on the federal RICO claims
because plaintiffs failed to prove the continuity
prong of RICO’s ″pattern of racketeering activity″


requirement. Memorandum Opinion of March 1,
1990 at 15 (Smith, J.). See 18 U.S.C. § 1962(c).
We will affirm.


HN1 When reviewing a judgment n.o.v. we must
construe the evidence [**10] in a light most
favorable to the non-movant and search the record
for the minimum quantum of evidence to support
the jury verdict. Burke v. Maassen, 904 F.2d 178,
181 (3d Cir. 1990). Here we cannot find the
minimum quantum of evidence to support
continuity.


We begin our analysis with the statute. HN2
RICO, the Racketeer Influenced Corrupt
Organization Act, 18 U.S.C. §§ 1961-68 (1984 &
Supp. 1990), authorizes civil suits by ″any person
injured in his business or property by reason of a
violation of [18 U.S.C. § 1962].″ Id. § 1964(c). To
prove that defendants violated section 1962, one
must show ″a pattern of racketeering activity.″
This requires commission of ″at least two acts of
racketeering activity.″ Id. § 1961(5). These
predicate acts include violating federal mail and
wire fraud statutes. 18 U.S.C. §§ 1341, 1343.
Section 1961’s two act requirement does not
define a pattern of racketeering activity so much
as it sets a minimum condition for such patterns to
exist. H.J. Inc. v. Northwestern Tel. Co., 492 U.S.
229, 237, 106 L. Ed. 2d 195, 109 S. Ct. 2893
(1989). The statute does not define such a pattern.


In H.J. [**11] Inc., the Supreme Court held that
HN3 a pattern of racketeering activity requires the
predicate acts be ″related, and that they pose a
threat of continued criminal activity.″ 492 U.S. at
239 (emphasis in original). Predicate acts are
related when they have ″the same or similar
purposes, results, participants, victims, or methods
of commission, or otherwise are interrelated by
distinguishing characteristics and are not isolated
events.″ Id., 492 U.S. at 240. Because the district
court granted judgment n.o.v. on continuity
grounds we will assume relatedness and analyze
continuity only. The H.J. Inc. Court described
continuity but fell short of defining it. HN4
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Continuity is a temporal concept. It is ″both a
closed- and open-ended concept, referring either
to a closed period of repeated conduct, or to past
conduct that by its nature projects into the future
with a threat of repetition.″ Id., 492 U.S. at 241. If
a plaintiff alleges a RICO violation over a closed
period (″closed-ended″ scheme), she must prove a
series of related predicates lasting a ″substantial
[**12] period of time.″ Id. at 242. If, however,


she alleges a RICO violation before continuity is
established (″open-ended″ scheme), she must
prove a ″threat of [*610] continuity.″ Id. A threat
of continuity exists when the predicate acts are a
part of defendant’s ″regular way of doing
business.″ Id. That is, defendant operates a
″long-term association that exists for criminal
purposes.″ Id.


Though the Court provides the basic structure to
analyze continuity, HN5 continuity depends
ultimately on the ″specific facts of each case.″ Id.
The Court openly invites lower courts to define it.
Id. at 243 (″development of these concepts must
await future cases″).


In Marshall-Silver Constr. Co. v. Mendel, plaintiff
alleged acts of mail fraud and extortion lasting
seven months related to a scheme to force a single
business entity bankrupt. 894 F.2d 593 (3d Cir.
1990). We held that the span of seven months
showed ″neither ’long-term’ criminal conduct nor
the threat thereof.″ Id. at 598.


In Banks v. Wolk, plaintiff alleged that two of the
defendants, Wolk [**13] and Weiner,
misrepresented facts to defraud him of his interest
in a single piece of real estate. 918 F.2d 418 (3d
Cir. 1990). The injury occurred within an eight
month period and there was no threat of ″future
misconduct by Wolk or Weiner.″ Id. at 423. As to
this closed-ended scheme, we held eight months
was insufficient to show continuity. See Kehr
Packages, Inc. v. Fidelcor, 926 F.2d 1406, 1418
(3d Cir. 1991) (″eight-month period of fraudulent
activity directed at a single entity does not
constitute a pattern, absent a threat of future


criminal acts″); Hindes v. Castle, 937 F.2d 868,
875 (3d Cir. 1991) (eight month period failed to
satisfy continuity).


Contrasting Marshall-Silver, Banks, Kehr, and
Hindes, we note that in H.J. Inc. the Court found
that violations lasting six years were sufficient to
show ″substantial period of time″ in a closed-ended
scheme or, alternatively, to show regular way of
doing business in an open-ended one. 492 U.S. at
250. In other circuits, only a period of years
appears substantial. See Fleet Credit Corp. v.
Sion, 893 F.2d 441, 447 (1st Cir. 1990) [**14]
(over four years); Walk v. Baltimore & Ohio R.R.,
890 F.2d 688, 690 (4th Cir. 1989) (ten years);
Jacobson v. Cooper, 882 F.2d 717, 720 (2d Cir.
1989) (unspecified ″matter of years″); Dana Corp.
v. Blue Cross & Blue Shield Mut. of N. Ohio, 900
F.2d 882, 887 (6th Cir. 1990) (seventeen years).


After H.J. Inc., we found continuity in two cases.
Both were of the open-ended kind. That is, they
involved a future threat of RICO violations. In
Swistock v. Jones, we held that because plaintiffs
alleged future violations as to ″other potential
transactions″ plaintiff sufficiently raised the issue
of whether fraud was the defendant’s regular way
of doing business (though the predicate acts lasted
only fourteen months). 884 F.2d 755 (3d Cir.
1989). And in Banks, we found that some of the
defendants, the Cohen brothers, used fraud as a
regular way of doing business. 918 F.2d at 424.
Thus as to the Cohen brothers, but not Wolk or
Weiner, we found continuity.


Plaintiffs identified the RICO violation as
″fraudulent misrepresentations, threats and
omissions . . . [that resulted in plaintiffs selling]
[**15] their property well below its true value.″


App. at 59 (Kent’s Amended Complaint, para.
45.) They alleged violations of federal mail and
wire fraud statutes, 18 U.S.C. §§ 1341, 1343, as
the predicate acts underlying RICO violations.
See 18 U.S.C. § 1961(1). We will examine the
evidence with respect to both open- and
closed-ended schemes.
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As to open-ended scheme, we find no evidence
that defendants used fraud as a regular way of
doing business or formed an on-going criminal
association. Upshur threatened plaintiffs to obtain
specific parcels of property. Plaintiffs each had
but one property to sell; defendants had but one
area to acquire. There were no ″potential″ areas of
interest. Once defendants obtained the property,
they posed no future threat to plaintiffs or society.
The defendants’ fraud was not akin to the type
where hoodlums sell ″insurance″ to storekeepers
to cover them against breakage of their windows,
telling their victims they would return each month
to collect their ″premiums″. H.J. Inc., 492 U.S. at
242. Theirs was akin to a one [*611] time racket
to obtain a specific bounty. We find no continuity
under an open-ended [**16] scheme.


As to closed-ended scheme, we find no evidence
of a substantial period of time. In the first trial,
Judge Teitelbaum first found no continuity and
then reversed himself. In the second trial, on
March 1, 1990, Judge Smith held that there was
no continuity. We agree that there was no
continuity.


Reviewing the record, Judge Teitelbaum made the
correct factual finding: Defendants’ scheme ″lasted
from July 1981 until sometime in early-1982.″
Memorandum Opinion of May 17, 1988 at 7
(Teitelbaum, J.). More precisely, Judge Smith
found the scheme lasted from June 1981 to June
1982. Memorandum Opinion of March 1, 1990 at
13 (Smith, J.). In fact plaintiffs testified that
contacts with Upshur agents -- the source of these
actions -- started about September 1981 and
ended in June 1982, a ten month period. Loughman
v. Consol-Pennsylvania Coal Co., 740 F. Supp.
1114, 1120 (W.D. Pa. 1990).


All the evidence points to a short term operation.
The Property Acquisition Agreement between
Consol and Monongahela shows they anticipated
needing Upshur for only 120 days. When all the
property in the ″Areas of Interest″ were acquired,


Upshur was to be discharged. The agreement
shows [**17] no intent to acquire more land than
originally contemplated. It specifically links the
existing spur to all mines in the area and does not
mention the need for more construction of spurs
or taking of private property. When the defendants
acquired all the property in the areas of interest,
the fraud was complete. In short, defendants
worked a single-scheme, single-victim (albeit a
class of victims) operation that lasted one year at
most.


Because HN6 ″duration is the sine qua non of
continuity″ in a closed-ended scheme, the issue
then is whether twelve months is a substantial
period of time. Hindes, 937 F.2d at 873. In Hindes
we hinted that one year is not a substantial period
of time. Id. at 875 (″we will not hold that although
eight months is not enough [to be a substantial
period of time], a year is″). We hold that twelve
months is not a substantial period of time.


We note that cases finding substantial period,
including H.J. Inc., dealt with fraudulent conduct
lasting years, sometimes over a decade. Such
findings of substantial time periods are consistent
with Congress’ intent to combat ″long-term
criminal conduct.″ H.J. Inc., 492 U.S. at 242.
[**18] Recently, we noted that ″although RICO


has not been limited to organized crime activity,
we must not overlook that it was occasioned by
Congress’ perception of the danger posed by
organized crime-type offenses, which are almost
by definition continuing.″ Hindes, 937 F.2d at
874.


The time period of this case belongs with those of
Marshall-Silver (seven months), Banks (eight
months), Kehr (eight months), and Hindes (eight
months). We therefore find no continuity under a
closed-ended scheme. In Hindes we declined to
set forth a ″litmus test″ to measure duration. Id. at
875. We still decline. We conclude only that there
is no qualitative difference between eight and
twelve months for the purposes of RICO
continuity.
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III. FRAUD UNDER PENNSYLVANIA LAW


A.


MONONGAHELA’S CONDEMNATION
POWERS


Plaintiffs claimed that when seeking to acquire
the railroad rights-of-way defendants fraudulently
misrepresented, among other things, that
Monongahela had power to condemn private
property. The district court found this
representation to be true, holding that as a matter
of law Monongahela had eminent domain powers.
It granted partial [**19] summary judgment for
defendants as to that representation, but sent other
alleged misrepresentations to the jury. Plaintiffs
appeal this grant of partial summary judgment.
We have plenary review and will affirm.


[*612] Plaintiffs assert that Monongahela did not
have eminent domain power for three reasons: (1)
because it lacked the Interstate Commerce
Commission’s (ICC) approval to construct the
new track; (2) because there was no public use to
justify condemnation; and (3) because the track
was outside Monongahela’s chartered area.


First, we disagree with plaintiffs as to their first
reason. To begin, we note that HN7 ICC approval
is required when a rail carrier seeks to construct,
operate or acquire an additional line or extension.
49 U.S.C. § 10901(a). It, however, is not required
when a rail carrier seeks to construct, operate, or
acquire an intra-state spur. 49 U.S.C. §
10907(b)(1). Whether a track is a ″spur″ or
″extension″ is a mixed question of law and fact.
United States v. Idaho, 298 U.S. 105, 109, 80 L.
Ed. 1070, 56 S. Ct. 690 (1936).


HN8 If the proposed track is designed to transport
goods between different points of shipment [**20]


or to invade the territory occupied by another
railroad, that track is an extension. See Texas &
Pac. Ry. v. Gulf, Colo. & Santa Fe Ry., 270 U.S.
266, 278, 70 L. Ed. 578, 46 S. Ct. 263 (1926);
Nicholson v. ICC, 229 U.S. App. D.C. 86, 711 F.2d
364, 368 (D.C. Cir. 1983), cert. denied, 464 U.S.
1056, 79 L. Ed. 2d 197, 104 S. Ct. 739 (1984). If,
however, the track is ″designed and used for
loading, unloading, switching, and other purposes
connected with, and incidental to, but not actually
and directly used for [transporting goods between
two different points of shipment],″ that tract is a
spur and lies outside ICC jurisdiction. Nicholson,
711 F.2d at 367-368. Among other factors to be
considered in determining whether it is a spur are
the length of the addition; whether the proposed
addition will serve only a single customer; and
whether the carrier had been requested by the
customer to provide service. See Pennsylvania
R.R. Co. v. Reading Co., 132 F. Supp. 616, 621-22
(E.D. Pa. 1955).


The district court correctly found [**21] that the
proposed track was a spur. Though a track’s
designation itself does not determine its character
(extension or spur), the track in question is
sufficiently local to preclude ICC jurisdiction.
Nicholson, 711 F.2d at 368, n. 12. The track runs
from the Bailey Mine in Grand Enon,
Pennsylvania, to Waynesburg. It runs only 14.5
miles. 1 It is located wholly intra-state. It functions
as a route to unload and transfer shipments from
the Waynesburg line. It does not invade the
territory of another railroad. Only Monongahela
uses it. And it serves only Consol. In short, none
of its features evokes ″national concern.″ Texas &
Pacific, 270 U.S. at 277. The district court was
correct; ICC approval was unnecessary.


[**22] Second, we disagree with plaintiffs as to
the second reason. Plaintiffs contend that
Monongahela can only condemn for ″public use.″


1 The landowners cite Central of Georgia Railway, 336 I.C.C. 623 (1970) for the proposition that a 14.5 mile track could not be a spur.
In Central of Georgia Railway, the ICC concluded that a 14.45 mile track costing more than $ 3 million was an extension. The decision
was based on the length of the track and the cost alone. We refuse to adopt this reasoning since, HN9 a track’s designation depends on
its use, not the length and cost alone.
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See U.S. Const. amends. V; Pa. Const., art. I, §
10; Id., art. X, § 4. The proposed use, they
contend, is private.HN10
When determining what constitutes ″public use,″
the Supreme Court defers to legislative decisions.
Hawaii Housing Auth. v. Midkiff, 467 U.S. 229,
241, 81 L. Ed. 2d 186, 104 S. Ct. 2321 (1984)
(Court will defer to legislative decision regarding
public use unless that decision is unreasonable).
That property is taken by eminent domain and is
transferred to a private party can still fall within
the gambit of public use. This is so even when the
motive for taking is to give to a private [*613]
party. Id., 467 U.S. at 243-44. Thus, under the
United States Constitution ″public use″ is a broad
concept.


Pennsylvania law is much the same. HN11 A
condemning authority may only take for public
use. [**23] The legislature may not grant the
condemnor the right to take private property for
private use. See Philadelphia Clay Co. v. York
Clay Co., 241 Pa. 305, 309-310, 88 A. 487
(1913); Borough of Big Run v. Shaw, 16 Pa.
Commw. 623, 626, 330 A.2d 315, 317 (1975).
Notwithstanding, a taking retains its public
character even when a portion of it benefits a
private party. In re Franklin Town
Project-Philadelphia, 19 Pa. Commw. 272, 280-81,
339 A.2d 885, 889, cert. denied, 423 U.S. 992, 46
L. Ed. 2d 312, 96 S. Ct. 409 (1975). See Dornan
v. Philadelphia Hous. Auth., 331 Pa. 209, 200 A.
834 (1938).


In Pioneer Coal Co. v. Cherrytree & Dixonville
R.R., the Pennsylvania Supreme Court reasoned
that public use should be broadly defined when
the use benefits the Commonwealth. 272 Pa. 43,
116 A. 45 (1922). When defendant railroad
condemned property to extend its track to reach a
coal mine, the Court found public use because
″the life, happiness and prosperity of the people of
Pennsylvania depend to a [**24] very large
degree upon getting the coal supply of the state
out of the mines, on its way to the consumer.″ Id.,


272 Pa. at 52, 116 A. at 48. See Philadelphia,
Wilmington & Baltimore R.R. v. Williams, 54 Pa.
103 (1867) (prosperity of city depended on
transporting coal by rail).


Here, the district court found public use. We
agree. The district court noted: ″[Manor Reserve,]
once at full production, will produce 3,000,000
tons of coal per year and will employ 350 people.
The coal extracted from the mine has an average
sulfur content of 1.7%, a low and desirable level
that complies with emission standards generally
applicable in the United States and Europe.″
Supp. App. at 115-116. The Manor Reserve mine
and the track running to it benefit the
Commonwealth’s coal mining industry and the
public. That the mine serves a private coal
company does not diminish the public value.
Constructing a spur will tap vital coal resources,
provide fuel for the Commonwealth, create jobs,
and better the environment.


Last, we disagree with plaintiffs as to their third
reason. They contend that because the Manor
track runs outside Monongahela’s charter area


[**25] Monongahela lacked the power to
condemn property outside of its franchise without
first obtaining a certificate from the
Commonwealth’s Public Utility Commission
(PUC). See 66 Pa. Cons. Stat. Ann. § 1104.


We need not consider this contention in light of
what happened at trial. Judge Teitelbaum instructed
the jury that ″you will reach the issue of damages
only if you find that the plaintiffs have established
all of the elements of any of their claims.″ Supp.
App. 218. This instruction reflects the correct
assumption that since plaintiffs had but one
property each they could have suffered as a result
of the misrepresentations only once, regardless of
the number of misrepresentations committed. The
jury found that fraud was committed and awarded
damages to plaintiffs. Thus even if this additional
misrepresentation was made, it is irrelevant.


In sum, the district court properly granted partial
summary judgment on plaintiffs’ claim that Upshur
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agents misrepresented Monongahela’s
condemnation powers.


B.


JURY INSTRUCTIONS ON FRAUDULENT
MISREPRESENTATION


The district court instructed the jury, ″if it is
shown that a misrepresentation was made
knowingly, then the misrepresentation [**26]
need not be material.″ Supp. App. at 216.
Defendants argue that when the district court gave
this instruction it erred as a matter of law. We
disagree and will affirm. Our review of this legal
issue is plenary.


HN12 Under Pennsylvania law a fraud claim
requires plaintiff to prove either a knowing
misrepresentation or nonprivileged failure to
disclose some existing [*614] fact. If, however,
″the misrepresentation is innocently made, then it
is actionable only if it relates to a matter material
to the transaction involved.″ Smith v. Renaut, 387
Pa. Super. 299, 305-06, 564 A.2d 188, 192 (1989)
(quoting Shane v. Hoffmann, 227 Pa. Super. 176,
181-82, 324 A.2d 532, 536 (1974)), overruled on
other grounds, Aiello v. Ed Saxe Real Estate, Inc.,
508 Pa. 553, 560-61, 499 A.2d 282, 286 (1985).
Thus, materiality becomes important only when
the misrepresentation was innocently made or
when it involved a privileged failure to disclose.
The district court’s instructions adequately
reflected this distinction.


Even if we held all the misrepresentations were
innocently made and materiality became a concern,


[**27] the ″error″ is harmless. Upshur’s
misrepresentations were most material. The gross
disparity between the prices obtained by the
plaintiffs and those who knew of Consol’s role
(Closser, the Phillippis, and the Culps) bespeaks
materiality. Moreover, while defendants correctly
point out that Upshur had no duty to disclose
Consol’s role, they neglect to mention that Upshur
agents affirmatively misrepresented that


Monongahela was the sole principal. See Chiarella
v. United States, 445 U.S. 222, 227-228, 63 L. Ed.
2d 348, 100 S. Ct. 1108 (1980). This representation
constituted more than ″mere silence″; it constituted
active concealment. It amounted to common law
fraud. Renaut, 387 Pa. Super. at 306, 564 A.2d at
192.


C.


JUSTIFIABLE RELIANCE ON TAX
REPRESENTATIONS


The defendants moved for judgment n.o.v. as to
the liability based on the representation of the tax
free nature of the transactions. They claim there
was insufficient evidence for the jury to conclude
that plaintiffs justifiably relied on defendants’
representation. Because they are not tax experts,
defendants argue, plaintiffs should have
independently [**28] investigated the tax matter.
The district court denied the motion. We will
affirm.


The same standard of review applies to this denial
of a judgment n.o.v. as it did for the denial of the
RICO judgment n.o.v., supra. See Kinnel v.
Mid-Atlantic Mausoleums, Inc., 850 F.2d 958, 961
(3d Cir. 1988).


HN13 Justifiable reliance on a misrepresentation
is an element of common law fraud. Klemow v.
Time, Inc., 466 Pa. 189, 197 n. 17, 352 A.2d 12,
16 n. 17, cert. denied, 429 U.S. 828, 50 L. Ed. 2d
91, 97 S. Ct. 86 (1976). Moreover, ″where the
means of obtaining information are not equal the
positive representations of the person who is
supposed to possess superior means of information
may be relied on.″ Siskin v. Cohen, 363 Pa. 580,
70 A.2d 293 (1950) (quotation omitted).


The Upshur agent approached plaintiff
landowners, told them that he represented
Monongahela, denied involvement of Consol,
offered a purchase price, threatened plaintiffs that
they would receive a lower fixed condemnation
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price if they refused to accept the agent’s offer,
and stated that part of the [**29] purchase price
paid would be tax free. Upshur agents possessed
superior access to information, initiated the sales
of property, and presented themselves as land
experts. Under these circumstances, the negotiating
parties did not stand on equal footing and plaintiffs
justifiably relied on the Upshur agent’s statements
concerning the tax consequences of a sale without
making an independent investigation.


Justifiable reliance is even more evident in the
cases where defendants’ attorneys told plaintiffs
of the tax free consequences of the sale. HN14 A
lay person may justifiably rely on a lawyer’s
statement of fact or opinion of law though he
knows the lawyer is representing a client whose
interest is adverse to his own. Restatement
(Second) of Torts, § 545, comment d.


IV. DAMAGES


A.


COMPENSATORY DAMAGE AWARD


Plaintiffs contend that the district court erred by
granting a new damages trial. [*615] We agree
and will reverse. We review for an abuse of
discretion. Semper v. Santos, 845 F.2d 1233, 1236
(3d Cir. 1988).


HN15 Under Pennsylvania law, the measure of
damages for a fraud claim is the actual loss that
the fraud inflicts. Savitz v. Weinstein, 395 Pa. 173,
178 & n. 2, 149 A.2d 110, 113 & n. 2 (1959);
[**30] Peters v. Stroudsburg Trust Co., 348 Pa.


451, 35 A.2d 341, 343 (1944); Delahanty v. First
Pa. Bank, N.A., 318 Pa. Super. 90, 117-18, 464
A.2d 1243, 1257 (1983). Actual loss equals the
fair market value of the property when sold minus
the fraudulently paid price. Stroudsburg Trust,
348 Pa. at 454, 35 A.2d at 343; Bishoff v. Valley


Dairy Co., 302 Pa. 125, 153 A. 133 (1931). 2 The
issue is whether the actual loss should be based on
the properties’ use as agricultural lands or the
highest and best use as railroad rights-of-way.


At trial, plaintiffs’ expert, Bodnar, testified that he
valued the properties by assuming the highest
[**31] and best use parameter: that is, value as


a railroad right-of-way. To determine this value,
he considered the selling prices of the Closser,
Culp, and Phillippi parcels.


The district court rejected Bodnar’s testimony.
Because it believed that the jury relied on Bodnar’s
testimony to compute the damages, the court
rejected the jury award. It characterized Closser,
the Culps, and Phillippis as ″hold-outs.″ Since
prices paid to hold-outs far exceed true market
value, the court reasoned that Bodnar’s valuations
do not reflect the fair market value.


HN16 Under Pennsylvania law, a property owner
can show her property’s special and potential use
as a railroad right-of-way when she faces
condemnation. See North Shore R.R. v.
Pennsylvania Co., 251 Pa. 445, 96 A. 990 (1916);
Commonwealth Dep’t of General Servs. v. Fake,
45 Pa. Commw. 46, 405 A.2d 971 (1979). To
prove highest and best use, a condemnee must
show the land is adaptable to such use and a
market need existed for such use at the time of the
condemnation. Fake, 45 Pa. Commw. at 50-51,
405 A.2d at 974. See United States v. 46,672.96
Acres of Land, 521 F.2d 13, 15 (10th Cir. 1975).
[**32]


Contrary to the district court’s conclusions, Bodnar
properly referred to the prices paid to the
″hold-outs.″ A railroad right-of-way existed across
many of the plaintiffs’ properties long before
Upshur agents approached them. The year before
the Upshur agents offered to buy the property,
Consol approached some plaintiffs to see if they


2 The defendants claim that the landowners are only entitled to out-of-pocket losses rather than the benefit of the bargain. The cases
cited, however, concern fraudulent misrepresentations by a seller to a purchaser. Here, we are faced with the converse situation.
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were interested in selling. Thus plaintiffs’
properties were adaptable for use as railroad
rights-of-way and Bodnar properly calculated this
potential into the value.


As to fair market value, the prices paid to the
hold-outs reflect the market value. Consol needed
each and every piece of property to construct their
track. Though the district court correctly
characterized Closser, Culp and Phillippi as
″hold-outs″, it neglected to consider that plaintiffs
would have demanded more money had they
known what Closser, Culp and Phillippi knew --
that Consol was involved and that Monongahela
could not have condemned their properties for
fixed prices. But for the defendants’ scheme
misrepresenting the circumstances surrounding
Monongahela’s property acquisitions, plaintiffs
would have commanded higher prices. And these
prices more accurately reflect fair [**33] market
value. The district court abused its discretion by
discounting Bodnar’s testimony and setting aside
the first damage award.


B.


PUNITIVE DAMAGE AWARD


The defendants contend that there was insufficient
evidence to support the jury award of punitive
damages against some of the defendants. We
disagree and will affirm.


[*616] HN17 ″Fraud, alone, is not sufficient″ to
justify an award of punitive damages. Golomb v.
Korus, 261 Pa. Super. 344, 348, 396 A.2d 430,
432 (1978). The conduct must be outrageous for a
jury to award punitive damages. Rizzo v. Haines,
520 Pa. 484, 507, 555 A.2d 58, 69 (1989);
Pittsburgh Outdoor Adv. Co. v. Virginia Manor
Apts., Inc., 436 Pa. 350, 353, 260 A.2d 801, 803
(1970). Where the defendants are agent and
principal, the agent’s conduct must be ″clearly
outrageous to justify the vicarious imposition of
exemplary damages upon the principal.″
Delahanty, 318 Pa. Super. at 132, 464 A.2d at


1264 (quoting Skeels v. Universal C.I.T. Credit
Corp., 335 F.2d 846, 851-52 (3d Cir. 1964)).
Plaintiffs must show outrageous [**34] conduct
by a preponderance of the evidence. See Martin v.
Johns-Manville Corp., 508 Pa. 154, 494 A.2d
1088, 1098 (1985).


Plaintiffs clearly showed outrageous conduct.
Upshur agent Boggs told the Hughes that they
would have to be out of their house within two
months though they had no interest in selling their
property. He told the Headlees: ″You forget
Consol. You are dealing with Mon railway system
now.″ App. at 116A. When the Headlees expressed
concern about the proximity of the track to their
house and children, Boggs stated that if the
right-of-way were condemned, the railroad could
place the tracks within 10 feet of their home and
is under no duty to fence the track or to otherwise
provide for the safety of the Headlees’ children.
We hold that the jury could reasonably conclude
that defendants acted outrageously when they
obtained property by fraud, economic coercion,
and thinly-veiled personal threats.


C.


DELAY DAMAGES AND PREJUDGMENT
INTEREST


The district court awarded delay damages under
Pa. R. Civ. P. 238. We have plenary review and
will reverse. HN18 Rule 238 allows for interest
on compensation awards arising from ″bodily
injury, death [**35] or property damage.″ Because
this case involves lost profits the district court
erred by allowing them.


As for prejudgment interest, the district court
refused to award it. We agree and will affirm.
When deciding whether to award prejudgment
interest to a party, a court must consider ″whether
countervailing equitable considerations militate
against such a surcharge.″ See American Mut.
Liab. Ins. Co. v. Kosan, 635 F. Supp. 341, 346
(W.D. Pa. 1986), aff’d, 817 F.2d 751 (3d Cir.
1987).
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In Arkla Exploration Co. v. Boren, the court of
appeals refused to award prejudgment interest
where the plaintiff did not preserve the issue
under Fed. R. Civ. P. 51 at the time the district
court instructed the jury on the amount of damages
to be entered should they choose to return a
liability verdict. 411 F.2d 879, 883-884 (8th Cir.
1969).


Likewise plaintiffs failed to preserve the issue
here. Plaintiffs first moved for prejudgment interest
in June 1990, seven years after filing this action in
federal court. This was too late. Plaintiffs explain
this delay by noting that the district court awarded
them delay damages under Pa. R. Civ. P. 238.


[**36] HN19 Since American Enka Co. v.
Wicaco Mach. Corp. prevents a party from
obtaining both delay damages and prejudgment
interest, plaintiffs argue that they were forced to
rely on the court’s award of delay damages and
could not request prejudgment interest. 686 F.2d
1050, 1057 (3d Cir. 1982). This decision was
imprudent. Plaintiffs should have moved for both
remedies at the outset and let the court decide
which to grant. We hold that plaintiffs’ untimely
request for prejudgment interest constitutes a
countervailing equitable consideration militating
against such a surcharge.


V. LEGAL MALPRACTICE


Plaintiff Dorothy Loughman claims that the district
court erred when it granted Attorney Ewing
Pollock judgment n.o.v. on her legal malpractice
action. We agree and will reverse.


HN20 To establish legal malpractice under
Pennsylvania law, plaintiffs must show three
elements: (1) employment of the attorney [*617]
or other basis for a duty owed to the client; (2)
failure of the attorney to exercise ordinary skill
and knowledge; and (3) the attorney’s negligence
proximately caused damage to the client. Rizzo,
520 Pa. at 499, 555 A.2d at 65 (quoting [**37]
Schenkel v. Monheit, 266 Pa. Super. 396, 405 A.2d
493, 494 (1979)). Viewing the evidence in a light


most favorable to Loughman, we conclude that
the evidence was sufficient to support a finding of
legal malpractice.


Loughman owned 50.79 acres of land in the area
of interest. An Upshur agent approached her and
claimed that he represented Monongahela. He
offered to purchase her property for $ 60,000.
Loughman rejected the offer. The agent threatened
that Monongahela would use its condemnation
authority to take a 13 acre right-of-way for $ 1000
per acre. If Monongahela condemned the 13
acres, most of Loughman’s property would be
rendered inaccessible.


The same day Loughman telephoned her attorney
Pollock. She had known Pollock for about
forty-two years, and he had handled legal matters
for her and her family. At that time Pollock was
working for Monongahela, unbeknownst to
Loughman. Loughman explained the situation,
and Pollock told her not to worry because
Monongahela would be fair. He also told her she
did not need an attorney to negotiate with the
Upshur agent.


Under these circumstances, we conclude sufficient
evidence exists to find an attorney-client [**38]
relationship, lack of ordinary care, and proximate
cause. When Loughman called Pollock, an
attorney-client relationship was formed. She called
him to seek his legal advice. He accepted this
offer and readily gave advice. That Pollock
previously represented her only furthers this
conclusion. When Pollock told her that
Monongahela would be fair without knowing
what price had been offered, and when he failed to
tell her Consol was involved and he represented
Consol, Pollock failed to exercise ordinary skill
and knowledge. Since Loughman testified that
she agreed to sell only after she had consulted
with Pollock, his advice and representations
proximately caused her lost profits. Therefore the
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district court erred by failing to uphold the jury
verdict on malpractice. 3


[**39] VI. DISTRICT COURT’S REMARKS


Upshur agents contend the district court deprived
them of a fair trial by calling them liars.
Specifically, they complain about the district
court’s remarks that they ″lied″ if they represented
that property could be condemned for a fixed
price. We disagree and will affirm.


In American Home Assur. v. Sunshine Supermarket,
we stated:


HN21 A federal judge is permitted to
summarize and comment upon the evidence. .
. . The court’s comments, however, may not
confuse or mislead the jury, or become so
one-sided as to assume an advocate’s position.


753 F.2d 321, 327 (3d Cir. 1985). Here, the
district court merely characterized the great weight
of the testimony and drew a correct conclusion. If
the district court’s comments confused or misled
the jury, we still find no prejudicial error for the
judge cured any error. He instructed the jury that


only its decision counts and that it does not ″have
to be influenced″ by anything he thinks or says.


VII. CONCLUSION


We conclude that the district court erred by setting
aside the first damage award; the first award of
punitive damages was adequately supported by
the record; plaintiff landowners are [**40] not
entitled to either prejudgment interest or delay
damages; [*618] the district court properly
granted judgment n.o.v. on the RICO claim since
the continuity requirement was not satisfied; the
Upshur agents’ representation of Monongahela’s
condemnation power was a true statement; the
district court properly instructed the jury as to the
law of misrepresentation; the plaintiffs could have
justifiably relied on the Upshur agents’ statements
concerning the tax free nature of the property
transactions; the district court erred by granting
judgment n.o.v. on landowner Loughman’s legal
malpractice claim; and the district court’s remark
did not deprive defendants of a fair trial. We will
vacate the second damage award and reinstate the
first award returned by the jury.


3 The defendant attorneys argue that there is no evidence that Pollock fraudulently misrepresented Monongahela’s condemnation
powers to Dorothy Loughman, made any misrepresentations concerning the role of Consol or any other defendant in the transaction, or
told her that a portion of the purchase price would be tax free.


Notwithstanding these arguments, the requisite minimum quantum of evidence supports the jury verdict against Attorney Pollock.
Pollock told Loughman that Monongahela would treat her fairly without knowing the offered price for her parcel. Furthermore, he failed
to disclose his representation of the defendants although he had a duty to do so. This evidence adequately supports a jury finding that
Pollock committed fraud in his dealings with Loughman.
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Opinion


[*817] BAUER, Chief Judge


In this commercial litigation, we must grapple
again with the meaning and interpretation of a
″pattern of racketeering activity″ pursuant to 18
U.S.C. §§ 1961-64, the Racketeer Influenced and
Corrupt Organizations Act (″RICO″).
Plaintiff-appellant J.D. Marshall International, Inc.
(″Marshall″) appeals the district court’s denial of
its motion to file a second amended complaint and
the subsequent dismissal of its civil action against
the defendants-appellees, Inchcape PLC, a foreign
corporation; its wholly owned subsidiary Inchcape,
Inc., a Delaware corporation; [**2] Inchcape,
Inc.’s wholly owned subsidiaries, Marshall
International Trading Company (″MITCO″) and
Redstart, Inc. (″Redstart″); and two former officers
of Redstart, Inc., John Ewing and Satish Mathur
(collectively ″Defendants″). We find that the
district court did not abuse its discretion by
dismissing Marshall’s action, and therefore, affirm
its decision.


I.


The chain of events that led to this litigation
began when Marshall acquired various assets of
Redstart’s export management business on
February 3, 1984, pursuant to an Agreement of
Sale and Purchase (″Purchase Agreement″)
between Marshall and Redstart. The assets
acquired by Marshall included certain accounts
receivable and various other current assets,
Redstart’s agreements with suppliers and
distributors, plant and equipment, and the right to
use the name ″J.D. Marshall International, Inc.″
(Prior to the sale, the corporate name under which
Redstart operated its export business was ″J.D.
Marshall International, Inc.″ After the Purchase
Agreement was executed, the corporation formerly
known as J.D. Marshall, Inc. changed its name to
Redstart, Inc.). In the Purchase Agreement,
Redstart agreed ″to cease conducting active
business [**3] operations under the name ’J.D.
Marshall’″ as of the February 3, 1984, closing
date. The consideration for the assets purchased
by Marshall consisted of a combination of cash
and the assumption by Marshall of several of
Redstart’s liabilities. The purchase price came to
$ 2,378,636, of which $ 1,854,218 (or 78% of the
total price) was ″paid″ by Marshall’s contractual
agreement to assume and satisfy in a timely
fashion specific scheduled liabilities and
contractual obligations of Redstart.


The present litigation originated as a cross-claim
in a suit by Utica Tool Company (″Utica″) against
J.D. Marshall International, Inc. and Redstart, Inc.
in the United States District Court for the District
of South Carolina. In that action, Utica filed suit
against both Marshall and Redstart for monies
allegedly owed from a sale of merchandise to
either Marshall or Redstart. Utica had been a
supplier to Redstart prior to February 3, 1984, and
became a supplier to Marshall at the time that
Marshall acquired Redstart’s business. Marshall
denied owing Utica anything and filed a
cross-claim against Redstart and two of its
corporate officers, John Ewing and Satish Mathur.
The district court in South [**4] Carolina severed
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the cross-claim and transferred it to the United
States District Court for the Northern District of
Illinois, Eastern Division, for the convenience of
the parties.


The original cross-claim consisted of two counts:
in count I, Marshall claimed that Redstart breached
its covenant in the Purchase Agreement to stop
conducting business under its former corporate
name, ″J.D. Marshall International, Inc.,″ and in
count II, Marshall claimed that Redstart, Ewing,
and Mathur violated RICO. The basis of the RICO
claims rests on the breakdown of the relationship
between Redstart and Marshall regarding the
payment of Redstart’s liabilities. In mid-1984,
Redstart apparently learned that Marshall was
failing to satisfy certain of the liabilities and
obligations Marshall had assumed and that
Marshall had converted certain letters of credit
belonging to Redstart. After representatives from
Redstart and Marshall unsuccessfully attempted
to resolve these differences, Redstart apparently
resorted to self-help measures to recover [*818]
what it thought it was due -- approximately $
300,000.


Marshall’s proposed second amended complaint
alleges that the defendants committed four separate
acts of [**5] fraudulent documentation and wire
transfer whereby Redstart and its officers
deliberately sought to defraud Marshall of the
proceeds from its sale of goods to various
customers. Regarding these rather complex
international exchanges, suffice it to say that
Redstart allegedly accomplished the fraudulent
transactions enumerated in the complaint largely
by taking advantage of the uncertainty among
banks, customers and suppliers concerning the
use of the name ″J.D. Marshall International, Inc.″
For instance, Marshall charges that Redstart
maintained an account at the First National Bank
of Chicago under the name ″J.D. Marshall
International, Inc.″ even after the February 1984


sale. Thus, when customers wired payment to the
bank that purportedly should have been received
by Marshall, Redstart and its officers allegedly
caused such payment to be transferred to the ″J.D.
Marshall International, Inc.″ account under their
control. These fraudulent practices constitute the
predicate acts for Marshall’s RICO claims.


On December 20, 1984, Marshall filed a demand
for arbitration before the American Arbitration
Association in Chicago pursuant to the Purchase
Agreement, which provided that either [**6]
party could elect to arbitrate disputes arising from
the contract. On February 24, 1987, the district
court stayed its proceedings because of the pending
arbitration between Marshall and Redstart. J.D.
Marshall International, Inc. v. Redstart, Inc., 656
F. Supp. 830 (N.D. Ill. 1987). Apparently, however,
the arbitration already had been concluded, with
offsetting awards resulting in a net recovery by
Marshall of $ 38,740.36. Redstart, Ewing, and
Mathur then moved to dismiss Marshall’s action
arguing that (1) the res judicata effects of the
arbitration award precluded Marshall’s RICO
claim, and (2) Marshall failed to plead a RICO
claim properly.


Before the district court could rule on that motion,
Marshall filed a motion for leave to file a first
amended complaint. In its first amended complaint,
Marshall restated its RICO count under § 1962(c),
added two more RICO counts under §§ 1962(a)
and (d), and named three more defendants,
Inchcape PLC, Inchcape, Inc., and MITCO. On
May 24, 1988, the district court granted Marshall
leave to file its first amended complaint and
evaluated that complaint in light of the issues
raised in Redstart’s motion to dismiss. J.D. [**7]
Marshall International, Inc. v. Redstart, Inc.,
(N.D. Ill. 1988). The district court rejected
Redstart’s res judicata argument, 1 and proceeded
to dismiss counts I and II of Marshall’s first
amended complaint for failure to allege RICO


1 In its May 24, 1988 order, the district court found that Marshall did not ″have a full and fair opportunity to present its RICO claim
in arbitration since this court and most others were of the opinion that RICO claims were nonarbitrable.″


935 F.2d 815, *817; 1991 U.S. App. LEXIS 11280, **4


Page 3 of 7







enterprises sufficiently. Counts III and IV of
Marshall’s first amended complaint, a § 1962(a)
federal claim, and the contract claim, survived.


Defendants then moved to dismiss the remaining
RICO claim on the basis that, among other things,
the claim did not adequately allege a pattern of
racketeering. Inchcape PLC also moved to dismiss
for lack of personal jurisdiction. On December 29,
1989, the district court granted Defendants’ motion
to dismiss, holding that Marshall failed to allege
sufficiently a pattern of racketeering [**8] activity;
that Inchcape PLC was not subject to personal
jurisdiction in this case; that Marshall failed to
allege sufficiently a mail fraud violation regarding
the Utica Tool account; and that Marshall failed to
allege sufficiently a RICO violation by either
Inchcape PLC or Inchcape, Inc. J.D. Marshall
International, Inc. v. Redstart, Inc., (N.D. Ill.
1989). Having dismissed the remaining RICO
allegations of Count III and the pendent contract
claims of Count IV, 2 [*819] the district court
dismissed the entire case and entered judgment
for the defendants.
At a hearing on February 1, 1990, the district
court denied Marshall’s post-judgment motion for
leave to file its second amended complaint, noting
that Marshall’s proposed second amended [**9]
complaint did not cure the deficiencies that led to
the dismissal of Marshall’s first amended
complaint. As the district court had stated
repeatedly, even when it granted Marshall
additional time to submit a proposed second
amended complaint, Marshall simply could not
satisfy the pattern requirements of a RICO count.
Marshall appealed, challenging the February 1st
denial of its motion for leave to file a second
amended complaint.


II.
Though Marshall raises several issues on appeal,
the case really comes down to this: did the district


court abuse its discretion when it denied Marshall
leave to file a second amended complaint? The
answer to this question, as revealed by Marshall’s
decision to abandon its challenge to the dismissal
of its first amended complaint, is the heart of this
dispute. What’s more, at the heart of the answer
lies the issue of whether Marshall has sufficiently
pleaded or can sufficiently plead a RICO pattern.
Therefore, we avoid Marshall’s other concerns
and proceed directly to the central issue.


Marshall argues that its proposed second amended
complaint sufficiently alleged violations of 18
U.S.C. § 1962(a), (c), and (d), such that the
district court’s denial [**10] constituted an abuse
of discretion. Marshall maintains that, because
Fed. R. Civ. P. 15(a) declares that leave to amend
the pleading ″shall be freely given when justice so
requires,″ the district court erred by refusing
Marshall’s motion. We disagree. We note at the
outset that HN1 granting or denying a motion for
leave to file an amended pleading is a matter
purely within the sound discretion of the district
court. Foman v. Davis, 371 U.S. 178, 182, 9 L. Ed.
2d 222, 83 S. Ct. 227 (1962). See also Wilson v.
American Trans Air, Inc., 874 F.2d 386, 391 (7th
Cir. 1989). Leave to amend the pleadings may be
denied for ″apparent or declared reasons″ such as
″undue delay, bad faith or dilatory motive on the
part of the movant, repeated failure to cure
deficiencies by amendments previously allowed,
undue prejudice to the opposing party by virtue of
allowance of the amendment, futility of the
amendment, etc.″ Foman, 371 U.S. at 182.
Therefore, a district court’s denial of a motion to
amend pleadings under Fed. R. Civ. P. 15(a) will
be overturned on appeal only if it is shown that
the district court abused that discretion by refusing
to grant the leave without any justifying [**11]
reason. Jones v. Psimos, 882 F.2d 1277, 1285 (7th
Cir. 1989), cert. denied, 495 U.S. 947, 109 L. Ed.
2d 532, 110 S. Ct. 2206 (1990). See also Glick v.
Koenig, 766 F.2d 265, 268 (7th Cir. 1985).


2 In dismissing Count IV, the district court noted that Count IV is a pendent contract claim and that such claims ordinarily are dismissed
when the federal claims are dismissed. See United Mine Workers of America v. Gibbs, 383 U.S. 715, 726, 16 L. Ed. 2d 218, 86 S. Ct.
1130 (1966).
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In the present case, we find that the district court
had sufficient reason to refuse to grant Marshall
leave to file its proposed second amended
complaint. As the district court properly held,
Marshall’s proposed second amended complaint
failed to remedy the deficiencies that plagued
Marshall’s earlier attempts to state a RICO claim.
In its December 29, 1989 Order, the district court
declared that this litigation merely involves ″a
highly contentious aftermath of a single
transaction. Perhaps [Marshall] could show that
some defendant or defendants . . . so overreached
in seeking to vindicate its or their position that it
amounted to fraud, but that is not the stuff of a
pattern of racketeering activity.″ We agree.
Marshall’s allegations of the defendants’
wrongdoing were appropriately resolved in
arbitration pursuant to the contract between the
parties. These allegations simply do not rise to the
level of a RICO claim.


Though we resist any invitation to consider the
[**12] merits of Marshall’s claims, we briefly


review the allegations of the proposed second
amended complaint to demonstrate the district
court’s appropriate exercise of its broad discretion.
Marshall’s proposed [*820] second amended
complaint contains four counts: three RICO claims
based on alleged violations of 18 U.S.C. §§
1962(a), (c), (d), and § 1964(c), and the one
pendent contract claim. Section 1962, 3 entitled
″Prohibited Activities,″ outlaws using income
derived from a ″pattern of racketeering activity″


to acquire an interest in or establish an enterprise
engaged in or affecting interstate commerce;
acquiring or maintaining any interest in an
enterprise through a pattern of racketeering
activity; conducting or participating in the conduct
of an enterprise through a pattern of racketeering
activity; and conspiring to violate any of these
provisions. Sedima, S.P.R.L. v. Imrex Co., 473
U.S. 479, 482-83, 87 L. Ed. 2d 346, 105 S. Ct.
3275 (1985). As the above language suggests, a
crucial element of a claim under section 1962 is


the existence of ″a pattern of racketeering activity.″
It is this single element that rings the death knell
of the RICO counts in Marshall’s proposed second
amended complaint. As [**13] the district court
held, Marshall cannot sufficiently plead a RICO
pattern. Therefore, the district court appropriately
determined that any further amendments to the
pleadings would be futile.


To satisfy RICO’s pattern requirement, Marshall
must demonstrate at least two racketeering
predicates that are related and that amount to, or
threaten the likelihood of, continued racketeering
activity. H.J. Inc. v. Northwestern Bell Telephone
Co., 492 U.S. 229, 109 S. Ct. 2893, 2901, 106 L.
Ed. 2d 195 (1989). See also Sedima, 473 U.S. at
496 n.14. Satisfying the pattern requirements --
that there be continuity and relationship among
the predicate acts -- is not easy in practice. See
Morgan v. Bank of Waukegan, 804 F.2d 970, 975
(7th Cir. 1986). Marshall appears to satisfy the
relationship element of the pattern requirement.
″Relationship implies that the predicate acts were
committed somewhat closely in [**14] time to
one another, involve the same victim, or involve
the same type of misconduct.″ Id. See also H.J.
Inc., 109 S. Ct. at 2899-2901, 2906 (relationship
element satisfied where predicate acts ″are said to
be related by a common purpose″); Sutherland v.
O’Malley, 882 F.2d 1196, 1204 (7th Cir. 1989)
(relationship element satisfied where predicate
acts ″involved the same type of misconduct and
occurred within a relatively short period of time
(five months), and they were each related by a
common purpose″). Marshall’s allegations of mail
and wire fraud by Redstart and the other
defendants all involve the same type of misconduct
-- defrauding Marshall of its proceeds -- all occur
within a relatively short period of time -- thirteen
months -- and are all related by a common
purpose -- the desire to recoup what Marshall
purportedly owed.


Marshall cannot, however, establish that these
predicate acts have the continuity necessary to


3 All statutory references herein cited in this form refer to Title 18 of the United States Code.
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constitute a pattern of racketeering activity. HN2
To satisfy the continuity element, the plaintiff
must show that the alleged predicate acts
″themselves amount to, or that they otherwise
constitute a threat of continuing [**15]
racketeering activity.″ H.J. Inc., 109 S. Ct. at 2901
(emphasis in original). See also Sutherland, 882
F.2d at 1204. The Supreme Court has not
established any clear-cut test or specific formula
for determining if the allegations evince the
required continuity. Instead, the specific facts of
each case must be examined to determine whether
the predicate acts upon which the plaintiff relies
establish the threat of continuing racketeering
activity. Sutherland, 882 F.2d at 1204. In Morgan,
we developed a multi-factor test to guide our
inquiry. Relevant factors include ″the number and
variety of predicate acts and the length of time
over which they were committed, the number of
victims, the presence of separate schemes and the
occurrence of distinct injuries.″ 804 F.2d at 975.
See also Sutherland, 882 F.2d at 1204; Ashland
Oil, Inc. v. Arnett, 875 F.2d 1271, 1277 (7th Cir.
1989); Brandt v. Schal Assocs., Inc., 854 F.2d 948,
952 (7th Cir. 1988).


Marshall claims that Defendants’ schemes and
artifices to defraud were accomplished through
interstate telephone [**16] [*821] conversations,
wires, letters, and other remittances sent through
the United States mails, beginning soon after the
February 3, 1984 sale of assets and continuing for
the following 13 months. With the admittedly
imprecise standard that emerges from the Morgan
factor analysis, we find, as did the district court,
that Marshall’s allegations are ″not the stuff of a
pattern of racketeering activity.″ Marshall’s
allegations simply do not paint the kind of
continuing racketeering activity by Redstart that
is necessary to establish a RICO pattern. Although
there is no requirement that a RICO pattern must
include multiple schemes and victims, the fact
that Redstart’s alleged violations constituted a
single scheme -- purportedly to recover its money
from Marshall -- involved a single victim --


Marshall -- and were predicated upon a single
transaction -- the Purchase Agreement -- informs
our judgment. See H.J. Inc., 109 S. Ct. at 2901-02
(Calling the allegations of multiple schemes and
victims ″highly relevant″ to the inquiry into the
continuity of the defendant’s activity, the Court
admonished, ″What a plaintiff or prosecutor must
prove is continuity of racketeering [**17] activity,
or its threat, simpliciter. . . . Predicate acts
extending over a few weeks or months and
threatening no future criminal conduct do not
satisfy this requirement.″). See also Sutherland,
882 F.2d at 1204-05 (″While a RICO pattern can
be established, in some circumstances, by proof of
a single scheme, it is not irrelevant, in analyzing
the continuity requirement, that there is only one
scheme.″). The results of the arbitration, a net
recovery by Marshall of $ 38,740.36, suggest that,
when the relationship between the parties
deteriorated, Defendants may have fraudulently
endeavored to recoup their losses. Yet, when we
consider the complex relationship contractually
established between Marshall and Redstart, what
emerges is a commercial dispute between two
parties to a contract, not a pattern of racketeering
activity.


The cases upon which Marshall relies are
distinguishable. Marshall cites four cases, United
States v. Horak, 833 F.2d 1235 (7th Cir. 1987),
Appley v. West, 832 F.2d 1021 (7th Cir. 1987),
Liquid Air Corporation v. Rogers, 834 F.2d 1297
(7th Cir. 1987), cert. denied, 492 U.S. 917, 109 S.
Ct. 3241, 106 L. Ed. 2d 588 (1989), [**18] and
Illinois Department of Revenue v. Phillips, 771
F.2d 312 (7th Cir. 1985), to support its contention
that Redstart’s single scheme to defraud Marshall
does indeed demonstrate a pattern of racketeering
activity. These cases indicate that no single formula
is required for a RICO pattern: there may be one
scheme or many schemes; there may be only a
few acts of racketeering or there may be many.
Yet the common thread in all these cases -- a
thread that simply cannot be found in Marshall’s
allegations -- is the existence of a genuine threat
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of continued criminal activity. This admittedly
subtle distinction persuades us to note again that
the factually oriented test we apply today is
necessarily less than precise. See Morgan, 804
F.2d at 977. As the Supreme Court stated in H.J.
Inc.:


HN3 The limits of the relationship and
continuity concepts that combine to define a
RICO pattern, and the precise methods by
which relatedness and continuity or its threat
may be proved, cannot be fixed in advance
with such clarity that it will always be apparent
whether in a particular case a ″pattern of
racketeering activity″ exists.


109 S. Ct. at 2902-3. [**19]


The cases that have emerged since the above
words were written have given flesh to the broad
frame of the RICO statute. With their guidance,


we find that Marshall’s repeated efforts to
repackage its allegations cannot transform this
contract fraud suit into a proper civil RICO suit.
As the district court appropriately declared,
″Adding more warts to the hog still does not make
it a dragon.″ If granted, Marshall’s motion for
leave to file its second amended complaint merely
would have given Marshall another futile
opportunity to allege a pattern of racketeering
activity. The district court’s refusal to do that was
not an abuse of discretion. 4


[**20] [*822] III.


For the foregoing reasons, we find that the district
court’s decision to deny Marshall leave to file its
second amended complaint must be


AFFIRMED.


4 Because we find that the district court did not abuse its discretion in denying Marshall leave to file its proposed second amended
complaint, we need not consider Marshall’s other claims, specifically, its assertion that its proposed second amended complaint states
sufficient facts to establish personal jurisdiction over one of the defendants, Inchcape PLC. Such jurisdictional claims become relevant
only if the district court improperly denied leave to file.
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HN17 To state a claim of race discrimination
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ingenious academic exercise in the conceivable.


Civil Procedure > ... > Defenses, Demurrers &
Objections > Motions to Dismiss > Failure to State
Claim


HN20 Unsupported conclusions of law or of
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be protected so that participants in a lawsuit are
unhindered in exercising their judgment as to the
best way to prosecute or defend the lawsuit.


372 F.3d 1250, *1250; 2004 U.S. App. LEXIS 11578, **1


Page 4 of 35







Contracts Law > ... > Affirmative Defenses > Fraud
& Misrepresentation > General Overview


HN25 Fraudulent inducement renders a contract
voidable, not void.


Contracts Law > ... > Affirmative Defenses > Fraud
& Misrepresentation > General Overview


Contracts Law > ... > Types of Damages >
Compensatory Damages > General Overview


Contracts Law > Remedies > Ratification


Contracts Law > Remedies > Rescission &
Redhibition > General Overview


HN26 Florida law provides for an election of
remedies in fraudulent inducement cases:
rescission, whereby the party repudiates the
transaction, or damages, whereby the party ratifies
the contract. A prerequisite to rescission is placing
the other party in status quo. A damages claim, by
contrast, affirms the contract, and thus ratifies the
terms of the agreement. This principle ensures
that a party who accepts the proceeds and benefits
of a contract remains subject to the burdens the
contract places upon him.


Civil Procedure > Settlements > Releases From
Liability > General Overview


Civil Procedure > Settlements > Releases From
Liability > General Releases


Civil Procedure > Settlements > Settlement
Agreements > General Overview


Contracts Law > Contract Conditions &
Provisions > Waivers > General Overview


Contracts Law > ... > Types of Damages >
Compensatory Damages > General Overview


Contracts Law > Remedies > Ratification


Contracts Law > Remedies > Rescission &
Redhibition > General Overview


Contracts Law > Types of Contracts > Releases


Contracts Law > Types of Contracts > Settlement
Agreements


HN27 Florida law requires plaintiffs to make an
election of remedies, choosing between rescission,
in which a voidable contract is repudiated, and
damages, in which the contract is affirmed. The
two remedies are mutually exclusive. A claim for
rescission is predicated on disavowal of the
contract. A claim for damages is based upon its
affirmance. The plaintiffs cannot pursue a claim
for damages, since doing so would require them to
affirm the settlement agreement, including the
waiver of claims contained within the general
releases they signed. In order to proceed with
claims that are plainly barred by the terms of the
general releases, the plaintiffs would have to
choose rescission. However, the prerequisite to
rescission is placing the other party in status quo.
In addition, a party’s right to rescind is subject to
waiver if he retains the benefits of a contract after
discovering the grounds for rescission.


Civil Procedure > Appeals > Summary Judgment
Review > General Overview


Civil Procedure > Appeals > Summary Judgment
Review > Standards of Review


Civil Procedure > ... > Summary Judgment >
Motions for Summary Judgment > General


Overview


Civil Procedure > ... > Summary Judgment >
Entitlement as Matter of Law > General Overview


Civil Procedure > Appeals > Standards of Review >
De Novo Review


HN28 The court of appeals reviews a district
court’s rulings on motions for summary judgment
de novo, applying the same legal standards that
bound the district court.


Civil Procedure > ... > Discovery > Methods of
Discovery > General Overview


Civil Procedure > ... > Summary Judgment >
Burdens of Proof > General Overview


Civil Procedure > ... > Summary Judgment >
Entitlement as Matter of Law > General Overview
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Civil Procedure > ... > Summary Judgment >
Entitlement as Matter of Law > Genuine Disputes


Civil Procedure > ... > Summary Judgment >
Entitlement as Matter of Law > Materiality of Facts


Civil Procedure > ... > Summary Judgment >
Supporting Materials > General Overview


HN29 Summary judgment is appropriate when
the pleadings, depositions, answers to
interrogatories, and admissions on file, together
with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter
of law. Fed. R. Civ. P. 56 (c). Where the record
taken as a whole could not lead a rational trier of
fact to find for the non moving party, there is no
genuine issue for trial. In making this
determination, the court must view the movant’s
evidence and all factual inferences arising from it
in the light most favorable to the nonmoving
party. All reasonable doubts about the facts should
be resolved in favor of the non-movant.


Torts > Malpractice & Professional Liability >
Attorneys


Torts > ... > Elements > Causation > General
Overview


HN30 Under Florida law, in order to prevail on a
legal malpractice claim, a plaintiff must establish
the existence of three essential elements: (1) that
the defendant attorney was employed by the
plaintiff; (2) that the defendant attorney neglected
a reasonable duty owed to the plaintiff; and (3)
that such negligence was the proximate cause of
loss to the plaintiff.


Contracts Law > Breach > Breach of Contract
Actions > General Overview


Contracts Law > Third Parties > Beneficiaries >
General Overview


Contracts Law > ... > Beneficiaries > Types of Third
Party Beneficiaries > General Overview


Torts > Malpractice & Professional Liability >
Attorneys


HN31 Florida courts have uniformly limited
attorneys’ liability to clients with whom they
share privity of contract or who qualify as third
party beneficiaries.


Legal Ethics > Client Relations > Representation >
Acceptance


Legal Ethics > Client Relations > Attorney Fees >
Fee Agreements


Torts > Malpractice & Professional Liability >
Attorneys


HN32 The existence of a formal retainer
agreement is not essential to finding an
attorney-client relationship, and a client need not
pay a fee to form an attorney-client relationship.
The test Florida courts have used to determine
whether a lawyer-client relationship exists in the
absence of a formal retainer is a subjective one
and hinges upon the client’s belief that he is
consulting a lawyer in that capacity and his
manifested intention is to seek professional legal
advice. However, this subjective belief must be a
reasonable one.


Legal Ethics > Client Relations > Representation >
Acceptance


Torts > Malpractice & Professional Liability >
Attorneys


HN33 Florida case law illuminates the contours
of the ″subjective but reasonable belief″ test for
the existence of a lawyer-client relationship, and
makes clear that the test is applicable only after a
putative client has consulted with an attorney.


Legal Ethics > Client Relations > Representation >
Acceptance


Torts > Malpractice & Professional Liability >
Attorneys


HN34 Regardless of a putative client’s subjective
beliefs, there can be no attorney-client relationship
when the client does not consult with the attorney,
especially when there is no contact between them.
An attorney-client relationship cannot be formed
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when the attorney has literally no basis to know
that a putative client thinks the lawyer has been
retained.


Contracts Law > Third Parties > Beneficiaries >
General Overview


Contracts Law > ... > Beneficiaries > Types of Third
Party Beneficiaries > General Overview


Contracts Law > ... > Beneficiaries > Types of Third
Party Beneficiaries > Intended Beneficiaries


HN35 A party is an intended beneficiary only if
the parties to the contract clearly express, or the
contract itself expresses, an intent to primarily
and directly benefit the third party.


Legal Ethics > Client Relations > Representation >
Acceptance


Legal Ethics > Client Relations > Attorney Fees >
Fee Agreements


Torts > Malpractice & Professional Liability >
Attorneys


HN36 A lawyer’s agreement to enter a
lawyer-client relationship with a client or group of
clients does not, somehow, automatically render
that attorney counsel to other clients, no matter
how closely related or similarly situated these
others may be.
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Judges: Before TJOFLAT and MARCUS, Circuit
Judges, and MUSGRAVE, *


Opinion by: MARCUS


Opinion


[*1254] MARCUS, Circuit Judge:


In this appeal, Sandra Jackson and fifty other
appellants challenge the dismissal of their lawsuit
against BellSouth Telecommunications
(″BellSouth″), and Sarah Jones appeals the district
court’s entry of summary judgment in favor of the


* Honorable R. Kenton Musgrave, Judge, United States Court of International Trade, sitting by designation.
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law firm Ruden, McClosky, Smith, Schuster &
Russell, P.A. (″Ruden McClosky″). Jackson, Jones,
and fifty-two other plaintiffs sued BellSouth and
Ruden McClosky, among others, alleging
misconduct arising out of the settlement of a prior
employment discrimination lawsuit against
BellSouth. According to the plaintiffs, during the
course of settling the earlier case, BellSouth and
Ruden McClosky engaged in a wide variety of
misconduct, including violating the federal and
state RICO statutes, intentionally discriminating
in violation of 42 U.S.C. § 1981, and engaging in
various [**2] common law torts. After thorough
review, we are persuaded by none of the plaintiffs’
arguments, and, accordingly, affirm in all respects
the judgments of the district court.


I.


The background facts and procedural history
necessary to understand this case are intricate and
extensive. 1 [**3] This lawsuit [*1255] stemmed
from the settlement of a case originally brought
by fifty-six plaintiffs 2 in 1996 in the Southern
District of Florida, entitled Adams v. BellSouth
Telecommunications, Inc., 2001 U.S. Dist. LEXIS
24821, Case No. 96-2473-Civ-MIDDLEBROOKS
(hereinafter ″the Adams case″ or ″Adams″). 3 The
Adams case was essentially a group employment
discrimination action brought by many
African-American employees of BellSouth and by
several applicants seeking employment.


[**4] Most of the fifty-two appellants in this
matter were formerly plaintiffs in the Adams case,
or were putative plaintiffs in a companion suit
entitled Andrews v. BellSouth (″Andrews″) that
was never filed but was settled contemporaneously
with the resolution of the Adams case (″the


1 Portions of the factual and procedural background of this case are set forth in three Orders entered by the district court in this case.
See Jackson v. Bellsouth Telecomms., Inc., 181 F. Supp. 2d 1345, 1350-53 (S.D. Fla. 2001) (hereinafter ″Jackson I″); Jackson v.
BellSouth Telecomm., Inc., 2002 U.S. Dist. LEXIS 27440, Order on BellSouth Defendants’ Motion to Dismiss at 1-4,
No.00-7558-Civ-MIDDLEBROOKS (S.D. Fla. June 3, 2002) (hereinafter ″Jackson II″); Jackson v. Bellouth Telecomms, 2002 U.S. Dist.
LEXIS 27441, Order Granting Summary Judgment as to All Claims of Plaintiff Sarah Jones at 1-3, No. 00-7558-Civ-MARRA (S.D. Fla.
Nov. 26, 2002).


2 The plaintiffs in the original Adams lawsuit were Linden Adams, Virginia Adams, Texella Adams, Darlene Baker, Raphael Baptiste,
Doris Benjamin, Linda Boatwright, Beverly Britt, Vivian Britt, Willa Brown, Garriet Carter, Canta Chestnut, Kenneth Covin, Eileen
Davidson, Monique Daughtry, Tracy Davis, Shekina Donaldson-Del Mar, Jessie Dyett, Mary Edmond, Teresa Facyson, Alice Fields,
Windell Foote, John Fuller, Jan Harris, Afran Hamin, Juanita Jackson, Sandra Jackson, John Johnson, Lynda Johnson, Vicky Jones, Edith
Kelson, James Latham, Laura Lucas, Yvonne Marsh, Betty Merricks, Cynthia Mincey, Olga Moore, Brenda Oliver, Theresa Patterson,
James Rachel, Linda Radford, Jacqueline Rhaheed, Sharwyn Rhyant-Noble, James Robinson, Teresa Robinson, Derrick Smart, Arfonzo
Smith, Bernette Snead, Willie Stovall, Prudence Taylor, Robbie Watson, Shirley Washington, Joseph Williams, Monica Williams, Ann
Wofford, and Pauline Wright.


3 Prior to the Adams case, the plaintiffs’ attorney, Norman Ganz, had filed a previous action styled Adams v. BellSouth, No.
95-6895-Civ-ZLOCH, which was dismissed based on the parties’ stipulation after the district court denied a joint motion for extension
of time to complete discovery. Ganz filed the Adams case thereafter.
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Adams settlement″). 4 [**5] After filing the
[*1256] Adams case, attorney Norman Ganz


solicited the additional plaintiffs listed in the
Andrews complaint, and threatened BellSouth
with still more litigation and negative publicity
that would accompany filing the Andrews charges.
Faced with the threat of protracted litigation and
the concomitant bad press that would follow in its
wake, BellSouth reached a comprehensive
settlement agreement with most of the Adams
plaintiffs and putative plaintiffs from Andrews.
These individuals make up the bulk of the
appellants in this case, and are joined by three
others who were not parties to the Adams
settlement, but who assert that the Adams
settlement foreclosed their claims against
BellSouth. 5


The defendants in this case include BellSouth and
two BellSouth attorneys who handled the Adams
litigation, Francis Semmes and Keith Kochler
(collectively ″the BellSouth defendants″). The
BellSouth defendants are joined as co-defendants
by Ruden McClosky, the law firm that represented
the plaintiffs in the original Adams litigation, and


by Barry A. Mandelkorn, a Ruden McClosky
attorney who oversaw the Adams litigation
(collectively ″the Ruden McClosky defendants″).
All of the appellants other than Sarah Jones
appeal from the dismissal of their claims against
BellSouth. 6 Because the other appellants reached
a settlement with Ruden McClosky, Sarah Jones is
the only party who appeals the district court’s
grant of summary judgment in favor of the law
firm. Two additional defendants, attorney Norman
Ganz and paralegal Brian Neiman, were [**6]
voluntarily dismissed by the plaintiffs.
In two separate Orders, the district court dismissed
all of the plaintiffs’ claims against BellSouth. See
Jackson v. BellSouth Telecomm., Inc., 181 F.
Supp. 2d 1345 (S.D. Fla. 2001) (″Jackson I″);
Jackson v. BellSouth Telecomm., Inc., 2002 U.S.
Dist. LEXIS 27440, Order on BellSouth
Defendants’ Motion to Dismiss,
No.00-7558-Civ-MIDDLEBROOKS (S.D. Fla.
June 3, 2002) (″Jackson II″). Subsequently, Ruden
McClosky settled with the great majority of the
plaintiffs; Sarah Jones pressed on with her claims
against the law firm. The district court eventually


4 The appellants in this case are Sandra Jackson and Linden Adams, Virginia Adams, Sheila Andrews, the Estate of Darlene Baker, Kyra
Baptiste, Raphael Baptiste, Doris Benjamin, Linda Boatwright, Kevin Boothe, Willa Brown, Garriett Carter, Canta Chestnut, Kenneth
Covin, Eileen Davidson, Tracy Davis, Jessie Dyett, Teresa Facyson, Alice Fields, Windell Foote, Carl Forbes, John Fuller, Jacqueline
Fuller-Rhaheed, John Johnson, Lynda Johnson, Sarah Jones, Edith Kelson, Melvin Kendrick, James Latham, Shedrick Little, Laura
Lucas, Donald McGuckian, Cynthia Mincey, Teresa Patterson, James Rachel, Linda Radford, Sharwyn Rhyant-Noble, James Robinson,
James Scott, Derrick Smart, Arfonzo Smith, Bernette Snead, Douglas Stanton, Lorenzo Stewart, Prudence Taylor, Shirley Washington,
Joseph Williams, Zadie Wimberly, Ivory Young, Jacqueline Young, Vicky Young, and Lydia Youngs. Two plaintiffs in this case, Juanita
Jackson and Willie Stovall, are not parties to this appeal.


The appellants in this case who were plaintiffs in the underlying Adams lawsuit are Linden Adams, Virginia Adams, the Estate of Darlene
Baker, Raphael Baptiste, Doris Benjamin, Linda Boatwright, Willa Brown, Garriet Carter, Canta Chestnut, Kenneth Covin, Eileen
Davidson, Tracy Davis, Jessie Dyett, Teresa Facyson, Alice Fields, Windell Foote, John Fuller, Jacqueline Fuller-Rhaheed, Sandra
Jackson, John Johnson, Lynda Johnson, Edith Kelson, James Latham, Laura Lucas, Cynthia Mincey, Theresa Patterson, James Rachel,
Linda Radford, Sharwyn Rhyant-Noble, James Robinson, Derrick Smart, Arfonzo Smith, Bernette Snead, Prudence Taylor, Shirley
Washington, Joseph Williams, and Vicky Young.


The appellants in this case who were putative plaintiffs in the unfiled Andrews complaint are Sheila Andrews, Kyra Baptiste, Kevin
Boothe, Carl Forbes, Melvin Kendrick, Shedrick Little, Donald McGuckian, James Scott, Douglas Stanton, Lorenzo Stewart, Zadie
Wimberly, Ivory Young, Jacqueline Young, and Lydia Youngs.


Appellant Sarah Jones was neither a plaintiff in the underlying Adams lawsuit nor a putative plaintiff in the Andrews complaint.


5 Originally, there were four plaintiffs in this case who did not participate in the global Adams settlement: Kenneth Covin, Juanita
Jackson, Sarah Jones, and Zadie Wimberly. Jackson voluntarily dismissed her claims, and is not a party to this appeal.


6 Donald McGuckian, who is white, joins the appeal from the dismissal of all claims against BellSouth, excluding the § 1981 race
discrimination claim.
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granted summary judgment in favor of Ruden
McClosky on all of Jones’s claims. See Jackson v.
BellSouth Telecomm., Inc., 2002 U.S. Dist. LEXIS
27441, Order Granting Summary Judgment as to
All Claims of Plaintiff Sarah Jones,
No.00-7558-Civ-MARRA (S.D. Fla. Nov. 26, 2002)
(″Jackson III″).


In this [**7] appeal, the appellants challenge the
dismissal of their claims against BellSouth and
Jones challenges the entry of summary judgment
in favor of Ruden McClosky. 7 First, appellants
say that the district court erred in dismissing their
federal [*1257] and state RICO claims for failing
to sufficiently allege a pattern of racketeering, and
in dismissing their RICO conspiracy claims as
well. Similarly, they claim that the district court
erred in dismissing their intentional discrimination
claims (brought pursuant to 42 U.S.C. § 1981) for
failure to state a claim. Finally, appellants urge
that the trial court erred in finding their state
common law claims barred by Florida’s litigation
privilege and in concluding that the general
releases they signed barred the instant litigation.
Appellant Jones, in turn, argues that the entry of
summary judgment for Ruden McClosky was
error because she actually raised a genuine issue
of material fact as to whether the law firm
represented her.


[**8] A.


The plaintiffs in the Adams case were originally
represented by the Law Office of Norman Ganz,
where the matter was overseen by Norman Ganz
and his paralegal, Brian Neiman. The Ganz firm
solicited clients to mount a race discrimination


lawsuit against BellSouth by placing
advertisements in local newspapers in Fort Pierce
and Palm Beach County, Florida, and by asking
the BellSouth employees who responded to solicit
additional plaintiffs among their co-workers. After
filing the Adams lawsuit, Ganz continued to
solicit still more putative claimants who said they
were the victims of BellSouth’s discriminatory
employment practices; twenty-two additional
plaintiffs were listed in a second complaint entitled
Andrews v. BellSouth. 8 Ganz never filed the
second complaint, but, as noted, he did threaten
BellSouth with the prospect of ongoing and
protracted litigation through the addition of new
plaintiffs and the filing of more suits.


[**9] Shortly after Ganz filed the Adams lawsuit,
he contacted attorney Barry A. Mandelkorn, a
lawyer with Ruden McClosky, and asked
Mandelkorn to assist him with the Adams
litigation. In March 1997, Mandelkorn agreed to
serve as trial co-counsel based on the terms of a
″Fee and Workshare Agreement.″ This agreement
specifically delineated which Ganz clients Ruden
McClosky would represent and which ones it
would not. It also provided that Ganz would be
responsible for disclosing the arrangement between
Ganz and Mandelkorn to all of the plaintiffs. In
subsequent correspondence, the Ruden McClosky
defendants took pains to distinguish between
those plaintiffs who had asserted claims against
BellSouth --thus becoming Ruden McClosky
clients --and those individuals who had not
asserted claims against BellSouth --and therefore
were not Ruden McClosky clients. Indeed, in
correspondence with BellSouth, Ruden McClosky


7 The appellants are represented by different counsel in this appeal. Hatch & Doty, P.A. (″Hatch″) represent Sandra Jackson and Sheila
Andrews, Kevin Boothe, Willa Brown, Teresa Facyson, Sarah Jones, Edith Kelson, Melvin Kendrick, Zadie Wimberly, Vicky Young, and
Lydia Youngs. The remaining 41 appellants are represented by Becker & Poliakoff, P.A. (″B&P″). Aside from the arguments Hatch makes
concerning Jones alone, most of the arguments raised by Hatch and B&P are similar. All of the appellants besides Jones join the appeal
from the dismissal of their claims against BellSouth. Donald McGuckian joins the appeal from the dismissal of the claims against
BellSouth, except for the dismissal of the § 1981 race discrimination claims.


8 The Andrews complaint listed the following twenty-two plaintiffs: Sheila Andrews, Rhonda Arnett, Kyra Baptiste, Stan Barnett,
Kevin Boothe, Carl Forbes, Florida Green, Ronald Jackson, Melvin Kendrick, Shedrick Little, Donald McGuckian, Rittie Ragland, James
Scott, Wanda Spain, Douglas Stanton, Lorenzo Stewart, Robert Taylor, Eliot Williams, Zadie Wimberly, Ivory Young, Jacqueline Young,
and Lydia Youngs.
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periodically referenced these ″unfiled claims,″
noting that they were exclusively the clients of
Ganz.
In August 1997, Ruden McClosky and the
BellSouth defendants negotiated and consummated
a global settlement of the Adams litigation which
covered the claims [*1258] of the [**10]
plaintiffs in Adams and the putative plaintiffs in
Andrews. Notably, none of the settlement
correspondence mentioned Sarah Jones by name,
despite the fact that the documents named all of
the Adams plaintiffs as well as the ″unfiled
claims″ exclusively represented by Ganz. Jones
was not a party to the Adams litigation, was not
listed as a plaintiff in the Andrews complaint, and
never executed a formal retainer with Ruden
McClosky. Jones, however, claims that a
lawyer-client relationship with Ruden McClosky
developed based on a number of conversations
she had with individuals who worked at the Ganz
law firm.
The global settlement reached in August 1997
contained a number of very unusual provisions
which raised serious ethical issues and eventually
resulted in the district court referring the Ruden
McClosky defendants, Norman Ganz, and
paralegal Brian Neiman to the Florida Bar
Association for investigation into possible
disciplinary action; to the Grievance Committee
of the Southern District of Florida for review of
attorney misconduct; and to the United States
Attorney for the Southern District of Florida. 9


[**12] The settlement provided for BellSouth to
pay $ 1,600,000.00, [**11] an amount the
plaintiffs allege was far below the fair value of
their original claims. Moreover, after the plaintiffs’
attorneys deducted their fees and the fees
associated with a consulting agreement, described
infra, the plaintiffs themselves received only
approximately $ 300,000 of the $ 1.6 million
dollar settlement. 10 The individual plaintiffs took
payments ranging from $ 500.00 to $ 79,000.00,
with only one plaintiff receiving $ 79,000.00 and
more than half of the plaintiffs receiving $
5,000.00 or less from the settlement.


At the time of the global settlement, each plaintiff
was directed to appear at the offices of Ruden
McClosky, where they received a check for their
portion of the settlement funds. Before distributing
each of the individual payments, Mandelkorn told
the plaintiffs that the total value of the settlement
could not be disclosed, and also required each
plaintiff to sign a ″general release″ of all claims
against BellSouth. One term of the release
expressly prohibited each plaintiff from discussing
how much he or she received under the agreement,
and warned that any breach of this confidentiality
provision would result [*1259] in the termination
of his or her employment at BellSouth. See
Jackson I, 181 F. Supp. 2d at 1352-53.


The settlement also contained two separate [**13]
agreements which the plaintiffs describe as
unlawful and unethical. First, the plaintiffs’


9 After initially ceasing the practice of law in 1998, see The Florida Bar v. Ganz, 722 So. 2d 194 (Fla. 1998) (Table), Ganz was
disbarred by the Florida Supreme Court in 2002. See The Florida Bar v. Ganz, 831 So. 2d 673 (Fla. 2002) (Table). Ruden McClosky
and Barry Mandelkorn entered into a consent agreement negotiated to settle the district court’s inquiry into the ethical violations alleged
as part of the Adams settlement. The terms of this agreement were adopted by the district court on January 29, 2001. See Adams v.
BellSouth Telecomm., Inc, Omnibus Order on Magistrate’s Reports and Recommendations, 2001 U.S. Dist. LEXIS 24821, No.
96-2473-Civ-MIDDLEBROOKS (S. D. Fla. Jan 29, 2001) (″Adams Omnibus Order″) (adopting Adams v. BellSouth Telecomm., Inc.,
Consent Report and Recommendation Concerning Ruden McClosky and Mandelkorn, 2000 U.S. Dist. LEXIS 22254, No.
96-2473-Civ-MIDDLEBROOKS (S. D. Fla. August 31, 2000)). The agreement provided that Mandelkorn would participate in
continuing education and perform pro bono legal services, and that Ruden McClosky would disgorge $ 120,000 allocated to it under the
BellSouth settlement. In addition, Ruden McClosky agreed to make available to its former clients an additional $ 130,000, on the
condition that any person taking a share of this additional sum released Ruden McClosky and Mandelkorn from further litigation.


10 Counsel for the plaintiffs claimed fees of over $ 850,000.00, and charged the individual plaintiffs costs of $ 100,000.00, as well as
″contractual engagement fees″ of $ 230,000.00 and ″fees for non-economic benefits″ of $ 51,500.00. Additionally, plaintiffs’ counsel
claimed ″post-settlement consulting fees″ of $ 120,000.00.
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lawyers agreed not to sue BellSouth on any
employment discrimination claim for a period of
one year. 11


Second, BellSouth and Ruden McClosky entered
into a four-year ″consulting agreement″ by which
$ 120,000 of the settlement [*1260] fund was
paid directly to Ruden McClosky. 12 The plaintiffs
say that this agreement was negotiated to create a
conflict of interest that would prevent Ruden
McClosky from representing any future plaintiffs


against BellSouth, effectively buying the loyalty
of the plaintiffs’ attorneys from the plaintiffs. See
Jackson I, 181 F. Supp. 2d at 1352-53.


[**14]


Not surprisingly, because of the substantial ethical
irregularities associated with the settlement, the
district court eventually ruled that the individual
plaintiffs were entitled to set aside the global
agreement and prosecute their original claims.


11 Before agreeing to include this one-year practice restriction provision in the settlement agreement, BellSouth, headquartered in
Georgia, obtained guidance from Florida counsel regarding the enforceability of the restriction. BellSouth maintains that it relied on an
opinion from Florida counsel that the practice restriction was permissible and believed in good faith that the restriction was not improper
under Lee v. Fla. Dep’t of Ins. and Treasurer, 586 So. 2d 1185 (Fla. Dist. Ct. App. 1991) (holding that it is error to use an ethical rule
as a basis to invalidate or render void a provision in a private contract between two parties).


On this record, there is some uncertainty regarding the advice on which BellSouth relied. BellSouth retained Valerie Shea, of Heinrich
Gordon Hargrove Weihe James, PA, as local counsel, and Shea produced a memorandum addressing the legal enforceability of the
practice restriction. See Adams Omnibus Order at 7-8; see also Jackson v. BellSouth Telecomm., Inc., Plaintiffs’ Civil RICO Case
Statement Directed to the Fourth Amended Complaint, No. 00-7558-Civ-MIDDLEBROOKS (S. D. Fla. Feb. 28, 2002). However, Shea’s
memorandum did not address in detail the ethical propriety of the proposed agreement. Adams Omnibus Order at 8. In a March 24, 1997
letter from Francis Semmes of BellSouth to Barry Mandelkorn, Semmes wrote that ″Mr. Neiman has stated that such [a practice
restriction] agreement is proper and enforceable in the State of Florida.″ Because Mr. Neiman was a paralegal, and not authorized to
practice law, it was not appropriate for BellSouth to rely on his representations without obtaining further advice from Shea or other
counsel, or at the very least, conducting an independent inquiry.


(Neiman was eventually enjoined from engaging in the unauthorized practice of law, and pleaded nolo contendere to various
misdemeanor counts arising out of the unauthorized practice of law. See The Florida Bar v. Neiman, 816 So. 2d 587 (Fla. 2002)).


BellSouth also maintains that at the time it agreed to the practice restriction, such agreements were permissible under the ethical rules
of Georgia. Indeed, Rule 2-108 of Georgia’s Code of Professional Responsibility, entitled ″Agreements Restricting the Practice of a
Lawyer,″ does appear to have allowed for a limited practice restriction, as it includes language stating that, ″in connection with the
settlement of a controversy or suit,″ a lawyer ″may enter into an agreement not to accept any other representation arising out of a
transaction or event embraced in the subject matter of the controversy or suit thus settled.″ Georgia Code of Prof. Resp. DR 2-108(B).
We note, however, that this rule was reserved as of January 1, 2001, and that Georgia Rule of Professional Conduct 5.6, adopted effective
on that date -- after the events in question --states that a lawyer ″shall not participate in offering or making: . . . (b) an agreement in which
a restriction on the lawyer’s right to practice is part of the settlement of a controversy between private parties.″ As Rule 5.6 suggests,
today Georgia apparently prohibits practice restriction agreements.


Regardless of the parameters of the Georgia Rule, it is clear that if counsel for BellSouth had conducted more than the most cursory
research into the Florida ethics rules, the impropriety of the practice restriction would have been apparent. Florida Rule 4-5.6, entitled
″Restrictions on Right to Practice″ provides that a lawyer ″shall not participate in offering or making: . . . (b) an in which a restriction
on the lawyer’s right to practice is part of the settlement of a controversy between private parties.″ If the meaning of Florida’s rule were
not apparent from its plain language, the comment to that rule explains that subdivision (b) prohibits a lawyer from agreeing not to
represent other persons in connection with settling a claim on behalf of a client.″ Moreover, Florida’s rule is identical to the ABA’s Model
Rule 5.6, the commentary to which states unambiguously that ″it has been deemed unethical and impermissibly restrictive of a lawyer’s
right to practice for a lawyer to offer, or enter, an agreement settling a client’s case if the agreement includes a restriction on the lawyer’s
ability to represent other plaintiffs against the same defendant.″ ABA Model Rule 5.6(b), comment (emphasis added). Thus, had
BellSouth not relied on Mr. Neiman’s advice, and had they undertaken a more thorough inquiry, they would have realized that the
practice restriction violated Florida’s ethics rules.


12 As we have noted, Ruden McClosky eventually agreed to disgorge this entire $ 120,000.00 sum, as part of an agreement negotiated
to settle the district court’s inquiry into the ethical violations alleged as part of the Adams settlement. The terms of this agreement were
adopted by the district court in Adams on January 29, 2001. See Adams Omnibus Order at 26-27.
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See Jackson I, 181 F. Supp. 2d at 1350. In doing
so, the court expressly conditioned the right to set
aside the settlement and its waiver of the right to
sue on the disgorgement of all benefits received or
to be received under the settlement. Id. The
district court reasoned that equity compelled the
plaintiffs to forego the benefits they had received
from the putative settlement [**15] if they intended
to challenge the fairness of its terms. To date,
none of those who received funds from the
settlement has disgorged any of the proceeds they
received; rather, they maintain that the waivers
they signed during the global Adams settlement
cannot be given any legal effect, and that their
right to bring the current action has not been
waived.


B.


The plaintiffs commenced this action on October
20, 2000, asserting claims for violations of 42
U.S.C. § 1981 (race discrimination), 18 U.S.C. §§
1961-1962 (RICO), and 18 U.S.C. §§ 1341-1343
(mail and wire fraud), as well as state law claims
for misrepresentation, negligent misrepresentation,
breach of fiduciary duty, conversion, negligent
retention, training and supervision, and intentional
infliction of emotional distress. Plaintiffs amended
their original complaint as of right and filed an
Amended Complaint on October 31, 2000. In
essence, the Amended Complaint repeated the
charges contained in the first complaint, claiming
that in the course of settling the Adams litigation,
the BellSouth and Ruden McClosky defendants
had conspired to defraud [**16] them and
intentionally discriminated against them on the
basis of race, and that the Ruden McClosky
defendants had breached various duties owed to
them and committed legal malpractice.


In January 2001, the BellSouth and Ruden
McClosky defendants each moved separately to
dismiss the Amended Complaint. Instead of
responding to the motions to dismiss, plaintiffs


moved for leave to file a Second Amended
Complaint on February 1, 2001. Soon thereafter
leave was granted to file a Second Amended
Complaint. It contained six counts against the
various defendants, including: (1) violation of 42
U.S.C. § 1981; (2) violation of 18 U.S.C. §§
1961-1962 (RICO); (3) misrepresentation/fraud in
the inducement; (4) malpractice; (5) breach of
fiduciary duty; and (6) [*1261] conversion. See
Jackson I, 181 F. Supp. 2d at 1351.


On March 23, 2001, the BellSouth defendants
moved to dismiss the Second Amended complaint;
the Ruden McClosky defendants followed suit on
April 12, 2001. Instead of responding to these
motions, the plaintiffs still again sought leave to
amend their complaint. Again, the district court
granted leave to amend, but warned the plaintiffs
[**17] this time that any claim asserted in any


of the prior three complaints, that has been
reasserted in the third amended complaint and
attacked by pre- or post-answer motion to dismiss,
will be subject to dismissal with prejudice.″
Jackson I, 181 F. Supp. 2d at 1351 (quoting
original order) (emphasis in original). The
plaintiffs filed their Third Amended Complaint on
May 18, 2001.


The Third Amended Complaint included claims
against both the BellSouth and Ruden McClosky
defendants for (1) racial discrimination in violation
of 42 U.S.C. § 1981 (Count I); 13 (2) three federal
RICO violations under 18 U.S.C. § 1962(b), (c),
and (d), and three Florida RICO counts under Fla.
Stat. Ch. 772.103(2), (3), and (4) (Counts II
through VII); and conspiracy to defraud (Count
IX). The Third Amended Complaint also contained
a claim against the BellSouth defendants for
tortious interference with advantageous contractual
and business relationships (Count XV), and claims
against the Ruden McClosky defendants alone for
fraud in the inducement (Claim VIII); breach of
contract (Count X); breach of implied duties of
good faith and fair dealing [**18] (Count XI);


13 Plaintiff Donald McGuckian did not join the § 1981 race discrimination claim.
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breach of fiduciary duty (County XII); legal
malpractice (Count XIII); and conversion (Count
XIV).


On June 5, 2001, the BellSouth defendants moved
to dismiss the entire Third Amended Complaint,
and on June 14, the Ruden McClosky defendants
moved to dismiss Counts I through IX of the
Third Amended Complaint. The Ruden McClosky
defendants did not seek to dismiss the
supplemental state-law claims asserted against
them in Counts X through XIV, choosing instead
to answer these counts.


The district court took oral argument on the
motions on September 5, 2001, and soon thereafter,
dismissed without prejudice the § 1981 claim
against the BellSouth defendants, and dismissed
with prejudice the remaining counts asserted
against BellSouth. See Jackson I, 181 F. Supp. 2d
at 1365. The plaintiffs subsequently filed a Fourth
Amended Complaint which realleged a single
claim under § 1981 against the BellSouth
defendants. [**19] The BellSouth defendants
moved to dismiss this claim too, and on June 3,
2002, the court dismissed with prejudice the last
remaining claim against BellSouth. See Jackson
II 2002 U.S. Dist. LEXIS 27440, at 15.


The district court’s response to the Ruden
McClosky defendants’ motion to dismiss the
plaintiffs’ Third Amended Complaint, however,
was mixed. The court denied the motion as to the
§ 1981 claim and the fraud in the inducement and
conspiracy to defraud charges, but dismissed with
prejudice the plaintiffs’ federal and state RICO
claims against the Ruden McClosky defendants.
The Fourth Amended Complaint repeated the
same charges the plaintiffs had made against
Ruden McClosky in the Third Amended
Complaint. Subsequent to its filing, the Ruden


McClosky defendants reached a settlement with
all of the appellants other than Sarah Jones.


Having failed to settle with Ruden McClosky,
Sarah Jones pressed forward [*1262] with claims
against the Ruden McClosky defendants, alleging
violations of § 1981, breach of contract, breach of
fiduciary duty, and legal malpractice. Discovery
went forward and on September 30, 2002, the
Ruden McClosky defendants moved for summary
judgment against Jones on all counts. On
November 26, 2002, the [**20] district court 14


granted the Ruden McClosky defendants’ motion
for summary judgment as to Jones’s § 1981 claim
and as to her remaining claims, which the court
reasoned were all, at their core, in the nature of a
claim for legal malpractice. See Jackson III 2002
U.S. Dist. LEXIS 27441, at 6-7.


C.


In this appeal, Sarah Jones challenges the district
court’s entry of summary judgment in favor of the
defendants on her legal malpractice, breach of
contract, and breach of fiduciary duty claims
against the Ruden McClosky defendants. 15 The
appellants, other than Jones, challenge the district
court’s dismissal of their claims against [**21] the
BellSouth defendants, including their claims
brought under the federal and state RICO statutes,
and claims for conspiracy to defraud and tortious
interference with advantageous business
relationships. The appellants, other than Jones and
McGuckian, also appeal from the district court’s
dismissal of their § 1981 racial discrimination
claims against BellSouth. We turn, first, to the
plaintiffs’ appeal from the district court’s dismissal
of their claims against BellSouth, and then to
Jones’s appeal from the district court’s entry of
summary judgment in favor of the Ruden
McClosky defendants.


14 Initially, this case was heard by United States District Judge Donald M. Middlebrooks, who issued the Orders dismissing the claims
against BellSouth defendants, Jackson I and Jackson II. On September 27, 2002, the case was reassigned to United States District Judge
Kenneth A. Marra, who issued the Order granting final summary judgment in favor of the Ruden McClosky defendants, Jackson III.


15 Jones does not appeal the district court’s entry of summary judgment in favor of Ruden McClosky on her § 1981 claim.


372 F.3d 1250, *1261; 2004 U.S. App. LEXIS 11578, **18


Page 14 of 35







II.


HN1 We review de novo a district court’s
dismissal under Rule 12(b)(6) for failure to state a
claim, accepting the allegations in the complaint
as true and construing them in the light most
favorable to the plaintiff. Hill v. White, 321 F.3d
1334, 1335 (11th Cir. 2003) [**22] (per curiam);
see also Jackson v. Birmingham Bd. of Educ., 309
F.3d 1333, 1335 (11th Cir. 2002) (citing Stephens
v. Dep’t of Health & Human Servs., 901 F.2d
1571, 1573 (11th Cir. 1990) (″On a motion to
dismiss, the facts stated in appellant’s complaint
and all reasonable inferences therefrom are taken
as true.″). HN2 A motion to dismiss is granted
only ″when the movant demonstrates ’beyond
doubt that the plaintiff can prove no set of facts in
support of his claim which would entitle him to
relief.’″ Jackson, 309 F.3d at 1335 (quoting
Harper v. Blockbuster Entm’t Corp., 139 F.3d
1385, 1387 (11th Cir. 1998) (quoting Conley v.
Gibson, 355 U.S. 41, 45-46, 78 S. Ct. 99, 102, 2 L.
Ed. 2d 80 (1957))).


HN3 ″Although a plaintiff is not held to a very
high standard in a motion to dismiss for failure to
state a claim, some minimal pleading standard
does exist.″ Wagner v. Daewoo Heavy Industries
Am. Corp., 289 F.3d 1268, 1270 (11th Cir.),


rev’d on other grounds, 314 F.3d 541 (11th Cir.
2002) (en banc). HN4 Conclusory allegations,
unwarranted deductions of facts or legal
conclusions [**23] masquerading as facts will not
prevent dismissal.″ Oxford Asset Mgmt., Ltd. v.
Jaharis, 297 F.3d 1182, 1188 (11th Cir. 2002)
(internal quotation marks and citation [*1263]
omitted); see also Associated Builders, Inc. v. Ala.
Power Co., 505 F.2d 97, 100 (5th Cir. 1974)
(″Conclusory allegations and unwarranted
deductions of fact are not admitted as true . . . .″)


16; Robinson v. Jewish Ctr. Towers, Inc., 993 F.
Supp. 1475, 1476 (M.D. Fla. 1998) The will not
accept, without more, conclusory allegations or
legal conclusions masquerading as factual
conclusions.″); Cummings v. Palm Beach County,
642 F. Supp. 248, 249-50 (S.D. Fla. 1986) (finding
vague and conclusory complaint failed to state a
factual basis for claims of race and age
discrimination required to give defendant notice
necessary to prepare defense). To survive a motion
to dismiss, plaintiffs must do more than merely
state legal conclusions; they are required to allege
some specific factual bases for those conclusions
or face dismissal of their claims.


[**24] A.


Plaintiffs’ Substantive Federal and State RICO
Claims


The plaintiffs raise two basic questions on appeal:
first, whether the district court erred in concluding
that the plaintiffs failed to allege a pattern of
racketeering activity by failing to establish
″continuity″; and second, whether the district
court likewise erred in finding that the plaintiffs
failed to allege a conspiracy claim under either the
federal or state RICO statutes. We address them in
turn.


The plaintiffs’ RICO claims were laid out in
Counts II through VII of their Third Amended
Complaint, and were dismissed as to the BellSouth
defendants in the district court’s order entered
September 17, 2001. Jackson I, 181 F. Supp. 2d at
1365. The plaintiffs alleged violations of the
federal RICO statute, 18 U.S.C. § 1962(b)-(d),
and Florida’s RICO analog, the Civil Remedies
for Criminal Practices Act, Fla. Stat. §
772.103(2)-(4). 17 We have explained that
interpretation statute . . . on which Chapter 772 is
patterned.″ Jones v. Childers, 18 F.3d 899, 910


16 Fifth Circuit decisions rendered prior to September 30, 1981 are binding precedent on this Court. See Bonner v. City of Prichard,
661 F.2d 1206, 1209 (11th Cir. 1981) (en banc).


17 The relevant portion of the federal RICO statute reads as follows:
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(11th Cir. 1994) (internal citation omitted).
Because HN5 ″Florida courts often [**25] look to
the Federal RICO [*1264] decisions for guidance
in interpreting and applying the act[,]″ Fla.
Software Sys., Inc. v. Columbia/HCA Healthcare
Corp., 46 F. Supp. 2d 1276, 1284 (M.D. Fla.
1999), the analysis we apply to the plaintiffs’
federal RICO claims is equally applicable to their
state RICO claims. See All Care Nursing Serv.,
Inc. v. High Tech Staffing Servs., Inc., 135 F.3d
740, 745 (11th Cir. 1998) (″Florida’s RICO statutes


have consistently been interpreted using federal
RICO claim cases.″).


[**26] HN9 Essential to any successful RICO
claim are the basic requirements of establishing a
RICO enterprise and a ″pattern of racketeering
activity.″ A RICO enterprise exists ″where a group
of persons associates, formally or informally, with
the purpose of conducting illegal activity.″ United
States v. Hewes, 729 F.2d 1302, 1311 (11th Cir.
1984). 18 To successfully allege a pattern of
racketeering activity, plaintiffs must charge that:


HN6 (b) It shall be unlawful for any person through a pattern of racketeering activity or through collection of an unlawful
debt to acquire or maintain, directly or indirectly, any interest in or control of any enterprise which is engaged in, or the
activities of which affect, interstate or foreign commerce.


(c) It shall be unlawful for any person employed by or associated with any enterprise engaged in, or the activities of which
affect,


of Florida’s RICO law ″is informed by case law interpreting the federal RICO


interstate or foreign commerce, to conduct or participate, directly or indirectly, in the conduct of such enterprise’s affairs
through a pattern of racketeering activity or collection of unlawful debt.


(d) It shall be unlawful for any person to conspire to violate any of the provisions of subsection (a), (b), or (c) of this section.


18 U.S.C. § 1962(b)-(d).


The pertinent portion of the Florida RICO statute provides that HN7 ″It is unlawful for any person:″


. . . .


(2) Through a pattern of criminal activity or through the collection of an unlawful debt, to acquire or maintain, directly or
indirectly, any interest in or control of any enterprise or real property.


(3) Employed by, or associated with, any enterprise to conduct or participate, directly or indirectly, in such enterprise
through a pattern of criminal activity or the collection of an unlawful debt.


(4) To conspire or endeavor to violate any of the provisions of subsection (1), subsection (2), or subsection (3).


Fla. Stat. § 772.103 (2) - (4).


Under Florida law, a HN8 ″pattern of criminal activity″ means engaging in at least two incidents of criminal activity that have
the same or similar intents, results, accomplices, victims, or methods of commission or that otherwise are interrelated by
distinguishing characteristics and are not isolated incidents; provided that the last of such incidents occurred within 5 years after
a prior incident of criminal activity. For the purposes of this chapter, the term ″pattern of criminal activity″ shall not include two
or more incidents of fraudulent conduct arising out of a single contract or transaction against one or more related persons.


Fla. Stat. § 772.102(4).


18 HN10 A RICO enterprise may include any ″individual, partnership, corporation, association, or other legal entity, and any union or
group of individuals associated in fact although not a legal entity.″ 18 U.S.C. § 1961(4).
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(1) the defendants committed two or more
predicate acts within a ten-year time span; (2) the
predicate acts were related to one another; and (3)
the predicate acts demonstrated criminal conduct
of a continuing nature. See 18 U.S.C. § 1961(5);
H.J. Inc. v. Northwestern Bell Tel. Co., 492 U.S.
229, 239-43, 109 S. Ct. 2893, 2900-2903, 106 L.
Ed. 2d 195 (1989); Childers, 18 F.3d at 910-13;
see also State v. Lucas, 600 So. 2d 1093, 1094
(Fla. 1992) (adopting the criteria set forth in H.J.
Inc.).


[**27] It is by now well established that HN11 in
order to prove a ″pattern of racketeering activity″


it is not sufficient to simply establish two isolated
predicate acts. RICO targets ongoing criminal
activity, rather than sporadic, isolated criminal
acts, a principle that was stressed in an American
Bar Association study which explained that ″the
’pattern’ element of the [RICO] statute was
designed to limit its application to planned,
ongoing, continuing crime as opposed to sporadic,
unrelated, isolated criminal episodes.″ Report of
the Ad Hoc Civil RICO Task Force of the ABA
Section of Corporation, Banking and Business
Law 72 (1985).


As the Supreme Court has explained,


while two acts are necessary, they may not be
sufficient. Indeed, in common parlance, two
of anything do not generally form a ″pattern.″
The legislative history supports the view that
two isolated acts of racketeering activity do
not constitute a pattern. As the Senate Report
explained: ″The target of [RICO] is thus not
sporadic activity. The infiltration of legitimate
business normally requires more than one
’racketeering activity’ and the threat of
continuing activity to be effective. It is this
factor of [**28] continuity plus relationship
which combines to produce a pattern.″ S. Rep.
No. 91-617, p. 158 (1969) (emphasis added). .
. . Significantly, in defining ″pattern″ [*1265]
in a later provision of the same bill, Congress
was more enlightening:


″Criminal conduct forms a pattern if it
embraces criminal acts that have the same or
similar purposes, results, participants, victims,
or methods of commission, or otherwise are
interrelated by distinguishing characteristics
and are not isolated events.″ 18 U.S.C. §
3575(e).


Sedima, S.P.R.L. v. Imrex Co., Inc., 473 U.S. 479,
497 n.14, 105 S. Ct. 3275, 3285 n.14, 87 L. Ed. 2d
346 (1985).


Four years after it had decided Sedima, the
Supreme Court further explicated the concept of
″continuity [**29] plus relationship″ it outlined in
Sedima. In H.J Inc., the Court observed that
″RICO’s legislative history reveals Congress’
intent that HN12 to prove a pattern of racketeering
activity a plaintiff or prosecutor must show that
the racketeering predicates are related, and that
they amount to or pose a threat of continued
criminal activity.″ 492 U.S. at 239, 109 S. Ct. at
2900 (second emphasis added). This Circuit has
held that ″’a ’pattern of racketeering’ activity
requires proof of something beyond the two
predicate acts themselves.’ That something is the
threat of continuing racketeering activity.″
Childers, 18 F.3d at 912 (emphasis added) (quoting
United States v. Gonzalez, 921 F.2d 1530, 1545
(11th Cir. 1991)). The continuity element of a
pattern of racketeering activity is crucial to a valid
RICO claim in order to ensure that the crime
alleged is the sort of offense that RICO is designed
to address --one that is part of a pattern of
ongoing, continuing criminality or that involves
criminality that promises to continue into the
future. In this case, the district court concluded
(and the plaintiffs challenge only the conclusion)
[**30] that the allegations failed to satisfy the


continuity requirement of a pattern of racketeering
activity. The district court did not find that the
claim failed to plead the requisite predicate acts,
nor did it reach the issue of whether the predicate
acts were sufficiently related. See Jackson I, 181
F. Supp. 2d at 1358 & n.12. We examine, then,
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only whether the district court correctly concluded
that the acts alleged failed to satisfy the continuity
element.


In explaining RICO’s continuity requirement, the
Supreme Court has said this:


HN13 ″Continuity″ is both a closed-and
open-ended concept, referring either to a closed
period of repeated conduct, or to past conduct
that by its nature projects into the future with
a threat of repetition. . . . A party alleging a
RICO violation may demonstrate continuity
over a closed period by proving a series of
related predicates extending over a substantial
period of time. . . . Often a RICO action will
be brought before continuity can be established
in this way. In such cases, liability depends on
whether the threat of continuity is
demonstrated.


H.J. Inc., 492 U.S. at 241-42, 109 S. Ct. at 2902
[**31] (emphasis in original). In ″open-ended″


cases that rely on alleging the threat of continuity,
plaintiffs can meet their burden by establishing
either that ″the racketeering acts themselves
include a specific threat of repetition extending
indefinitely into the future,″ or that ″the predicate
acts or offenses are part of an ongoing entity’s
regular way of doing business.″ Id. at 242, 109 S.
Ct. at 2902. In this case, the district court found
that the plaintiffs had failed to establish either
closed- or open-ended continuity. Jackson I, 181
F. Supp. 2d at 1358-61. We agree.


[*1266] As the district court properly found, the
plaintiffs’ allegations plainly failed to allege facts
sufficient to establish closed-ended continuity.
While the plaintiffs generally alleged that the
defendants committed mail and wire fraud


violations that extended ″over a substantial period
of time,″ Third Amended Complaint, paragraph
70, the specific incidents they actually charged
began only on April 22, 1997, and ended, at the
very latest, sometime in January 1998. Third
Amended Complaint, paragraph 67. 19 The
plaintiffs maintain that no bright-line rule has
been established definitively [**32] stating that
nine months is too short a period to establish a
″substantial period of time,″ for the purposes of
closed-ended continuity. While the plaintiffs are
correct that no court has unequivocally declared a
minimum period of time that can be considered
″substantial,″ the great weight of authority suggests
that nine months is a wholly insufficient interlude.
Any examination of the issue must begin with the
Supreme Court’s warning that predicate acts
″extending over a few weeks or months and
threatening no future criminal conduct do not
satisfy this requirement . . . .″ H.J. Inc., 492 U.S.
at 242, 109 S. Ct. at 2902. This Circuit has
determined that an alleged mail fraud scheme
lasting approximately six months ″was
accomplished in too short a period of time . . . to
qualify it as a pattern of racketeering activity.″
Aldridge v. Lily-Tulip, Inc. Salary Ret. Plan
Benefits Comm., 953 F.2d 587, 593 (11th Cir.
1992); see also Hutchinson v. Wickes Cos., Inc.,
726 F. Supp. 1315, 1320 (N.D. Ga. 1989)
(questioning in dicta whether two years can be a
″substantial period of time″).


[**33] Other circuits have agreed that the
substantial period of time requirement for
establishing closed-ended continuity cannot be
met with allegations of schemes lasting less than
a year. See, e.g., Efron v. Embassy Suites (P. R.),
Inc., 223 F.3d 12 (1st Cir. 2000) (finding no
closed-ended continuity where predicate acts
occurred over 21-month period; Cofacredit, S.A.


19 The last specific mailing cited by the plaintiffs is dated on September 29, 1997, a date approximately five months after the first
mailing on April 22, 1997; accordingly, this five-month period is likely the appropriate period to be considered. The January 1998
mailings were routine tax forms distributed by BellSouth. Third Amended Complaint, paragraph 67. Nevertheless, for the purposes of
the closed-ended continuity analysis, the differences between a five-month and nine-month period are not dispositive, and, taking the
evidence in the light most favorable to the plaintiffs, we will assume the plaintiffs have alleged acts occurring over a period of some nine
months.
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v. Windsor Plumbing Supply Co., 187 F.3d 229,
242 (2d Cir. 1999) (stating that the Second Circuit
″has never held a period of less than two years to
constitute a ’substantial period of time’″); GICC
Capital Corp. v. Tech. Fin. Group, Inc., 67 F.3d
463, 467-68 (2d Cir. 1995) (finding that courts of
appeals have consistently considered eleven
months to be insufficiently ″substantial″); Hughes
v. Consol-Pennsylvania Coal Co., 945 F.2d 594,
611 (3d Cir. 1991) ″(Twelve months is not a
substantial period of time.″); Menasco v.
Wasserman, 886 F.2d 681, 684 (4th Cir. 1989)
(finding no continuity when predicate acts with a
single goal occurred over a one-year period);
Vemco, Inc. v. Camardella, 23 F.3d 129, 134 (6th
Cir. 1994) [**34] (finding seventeen month period
insufficient to show continuity); J.D. Marshall
Int’l, Inc. v. Redstart, Inc., 935 F.2d 815, 821 (7th
Cir. 1991) (concluding that thirteen months is not
a substantial period of time); Wisdom v. First
Midwest Bank of Poplar Bluff, 167 F.3d 402, 407
(8th Cir. 1999) (holding that ten-month period is
″too [*1267] short″ to constitute substantial
period for purposes of closed-ended continuity);
Religious Tech. Ctr. v. Wollersheim, 971 F.2d 364,
366-67 (9th Cir. 1992) (″We have found no case in
which a court [of appeals] has held the [continuity]
requirement to be satisfied by a pattern of activity
lasting less than a year.″).


The overwhelming weight of case authority
suggests that nine months is not an adequately
substantial period of time. Moreover, the alleged
racketeering activity was related to the settlement
of a single lawsuit, and, notably, was not designed
to perpetrate racketeering with respect to a series
of cases. Indeed, in cases like this one, where the
RICO allegations concern only a single scheme
with a discrete goal, the courts have refused to
find a closed-ended pattern of racketeering [**35]
even when the scheme took place over longer
periods of time. See, e.g., Efron, 223 F.3d at 18
(noting that ″the fact that a defendant has been
involved in only one scheme with a singular
objective and a closed group of targeted victims″


supports the conclusion that there is no continuity);
Edmondson & Gallagher v. Alban Towers Tenants
Ass’n, 310 U.S. App. D.C. 409, 48 F.3d 1260,
1265 (D.C. Cir. 1995) (predicate acts occurring
over three year period insufficient to allege pattern
of racketeering when complaint alleged a single
scheme with a single goal); see also Vicom, Inc. v.
Harbridge Merchant Servs., 20 F.3d 771, 780 (7th
Cir. 1994) (various factors besides temporal span
should be considered in assessing continuity,
including the number of victims, the presence of
separate schemes, and the occurrence of distinct
injuries); Resolution Trust Corp. v. Stone, 998
F.2d 1534, 1543 (10th Cir. 1993) (in addition to
duration, weighing ″extensiveness″ of the RICO
scheme, including number of victims, number and
variety of racketeering acts, whether the injuries
caused were distinct, the complexity and size of
the scheme, [**36] and the nature or character of
the enterprise or the unlawful activity); United
States v. Pelullo, 964 F.2d 193, 208 (3d Cir. 1992)
(″We have eschewed the notion that continuity is
solely a temporal concept, though duration remains
the most significant factor.″); U.S. Textiles, Inc. v.
Anheuser-Busch Cos., 911 F.2d 1261, 1269 (7th
Cir. 1990) It is not irrelevant, in analyzing the
continuity requirement, that there is only one
scheme.″ (internal quotation marks and citation
omitted)).


In view of the narrow scope of the alleged
racketeering activity and the limited time frame in
which it is said to have taken place, the district
court correctly held that the plaintiffs did not meet
the closed-ended continuity requirement necessary
to sustain a RICO violation. Jackson I, 181 F.
Supp. 2d at 1359.


Just as the plaintiffs have failed to allege facts
supporting a claim of closed-ended continuity,
they have failed to state a claim based on
open-ended continuity as well. To do so would
require them to allege either that the alleged acts
were part of the defendants’ ″regular way of doing
business,″ or that the illegal acts threatened
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repetition [**37] in the future. H.J. Inc., 492 U.S.
at 242-43, 109 S. Ct. at 2902.


As the district court observed, the plaintiffs’ Third
Amended Complaint itself completely eliminates
the possibility that plaintiffs could prove that the
allegedly illegal activity is part of the defendants’
regular way of doing business. Jackson I, 181 F.
Supp. 2d at 1360. In support of the § 1981 claim,
plaintiffs say in paragraph 60 of the Third
Amended Complaint that the defendants ″have
never before conspired and colluded to engage in
the activities″ [*1268] that plaintiffs claim
constitute mail and wire fraud. Thus, according to
the plaintiffs’ own complaint, the defendants’
actions in settling the Adams case were a unique,
first-time occurrence; their own complaint makes
clear that the alleged criminality was not part of
the defendants’ regular way of doing business.
Accordingly, for the plaintiffs to successfully
allege open-ended continuity, they must establish
that the defendants’ allegedly illegal acts posed a
threat of continued criminal activity in the future.


While the plaintiffs argue, in paragraph 70 of their
Third Amended Complaint, that each alleged
incident [**38] of mail and wire fraud ″poses a
threat of continued criminal activity in the future,″
they offer no support for this general and
conclusory allegation. Moreover, nowhere in the
complaint do the plaintiffs suggest that the
defendants would engage in predicate acts of mail
and wire fraud to fraudulently settle future
litigation. On appeal, the plaintiffs say that all
future mail and wire communications between
BellSouth and Ruden McClosky as part of their
consulting agreement would represent new and
distinct criminal acts. B&P Appellants’ Brief at
30.


Even taking the evidence in the light most
favorable to the plaintiffs, however, we cannot
find that the evidence suggests the alleged acts of
mail and wire fraud pose any threat of continued
criminal activity reaching into the future.


Aside from the wholly conclusory allegation
contained in paragraph 70, the plaintiffs make no
claim that the defendants’ conduct suggests a
threat of future fraud. Moreover, any
communication between BellSouth and Ruden
McClosky under the consulting agreement --an
agreement specifically designed to preclude future
litigation --would not aim to fraudulently settle
upcoming cases, since the agreement [**39] by its
very nature sought to prevent precisely such
litigation from developing in the first place.


Indeed, any communication under the consulting
agreement could not have been aimed at
perpetrating additional acts of fraud, but, if
anything, would have sought to keep the original
wrongdoing from being discovered. And in this
Circuit, there is little question that attempts to
conceal an initial fraudulent act are not sufficient
to establish open-ended continuity. Aldridge, 953
F.2d at 593-94. In Aldridge, the plaintiffs alleged
that their employer had used the mails for five
years to conceal the ″fraudulent taking″ of the
employee’s vacation time. Id. at 592. We held that
the defendants’ ″acts after the initial [wrongful]
taking were allegedly performed in order to
conceal their wrongdoing; they did not threaten
future harm or a repetition of their illegal acts, nor
did they impart any new injury″ upon the plaintiffs.
Id. at 594 (emphasis added). We concluded that
the plaintiffs’ allegations of ongoing acts aimed at
concealing an initial wrongdoing did not establish
open-ended continuity. Id. Here, the plaintiffs
have [**40] not alleged that any communication
under the consulting agreement would aim at
perpetrating future fraud, but rather, at most, just
as in Aldridge, that it would aim to cover up the
original wrongdoing.


Furthermore, in spite of the plaintiffs’ bald
suggestion that the defendants might have
continued their fraud in the future had they not
been uncovered, this is not sufficient to allege
open-ended continuity. Indeed, since the
investigation did reveal and ultimately sanction
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the defendants’ activities, it is virtually certain
that they will [*1269] not engage in similar
conduct in the future.


In short, because the plaintiffs have failed to
advance facts sufficient to support a theory of
either open-or closed-ended continuity, they have
not adequately pled a pattern of racketeering
activity sufficient to survive the defendants’
motion to dismiss. The trial court properly
dismissed the plaintiffs’ substantive racketeering
claims.


B.


Plaintiffs’ Federal and State RICO Conspiracy
Claims


The district court’s analysis of the plaintiffs’
RICO conspiracy claims was equally sound. The
pertinent HN14 provisions of the federal and state
RICO laws can be violated when defendants
″conspire to [**41] violate any of″ the substantive
provisions of the RICO laws. 18 U.S.C. § 1962(d);
see also Fla. Stat. § 772.103(4). The district court
properly dismissed the plaintiffs’ RICO conspiracy
claims precisely because the plaintiffs failed to
allege an illegal agreement to conduct acts of a
sufficiently continuous nature to constitute a
pattern of racketeering activity.


The plaintiffs protest that the trial court erred in
dismissing their RICO conspiracy claims because
a party may be liable for RICO conspiracy even if
it is not liable for the substantive RICO offense.
See, e.g., Salinas v. United States, 522 U.S. 52,
62-64, 118 S. Ct. 469, 476-77, 139 L. Ed. 2d 352
(1997); United States v. Shenberg, 89 F.3d 1461,
1479 (11th Cir. 1996). While this observation is
undoubtedly correct, the plaintiffs’ argument fails
to acknowledge that HN15 what is required to
support a claim of RICO conspiracy is that
plaintiffs allege an illegal agreement to violate a
substantive provision of the RICO statute. See 18
U.S.C. § 1962(d); Fla. Stat. § 772.103(4) [**42] .
This they have failed to do.


HN16 ″To be guilty of conspiracy, . . . parties
must have agreed to commit an act that is itself
illegal -- parties cannot be found guilty of
conspiring to commit an act that is not itself
against the law.″ United States v. Vaghela, 169
F.3d 729, 732 (11th Cir. 1999); see also Spain v.
Brown & Williamson Tobacco Corp., 363 F.3d
1183, 1199 (11th Cir. 2004) (″If the underlying
cause of action is not viable, the conspiracy claim
must also fail.″ (internal quotation marks and
citation omitted)).


We have already found that the complaint failed
to state a substantive RICO claim, and the RICO
conspiracy adds nothing. It simply concludes that
the defendants ″conspired and confederated″ to
commit conduct which in itself does not constitute
a RICO violation.


Quite simply, the plaintiffs have failed to allege
that the BellSouth defendants agreed to violate
any of the substantive provisions of the RICO
laws. Because of this fatal pleading defect, the
plaintiffs’ RICO conspiracy claims are likewise
unable to survive the defendants’ motion to
dismiss.


C.


Plaintiffs’ Section 1981 Claim of Race
Discrimination


The plaintiffs also [**43] say that the trial court
erred by dismissing their § 1981 claim against
BellSouth for failing to allege facts sufficient to
support the theory that racial animus motivated
the actions of the defendants. The trial court
dismissed without prejudice the plaintiffs’ § 1981
[*1270] claim in the Third Amended Complaint.


Jackson I, 181 F. Supp. 2d at 1353-56. Plaintiffs
realleged § 1981 race discrimination in a Fourth
Amended Complaint; the district court again
determined that they had failed to advance
sufficient factual allegations, and again dismissed
the § 1981 claim, this time with prejudice. Jackson
II 2002 U.S. Dist. LEXIS 27440, at 15. The
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plaintiffs appeal the dismissal of the Fourth
Amended Complaint.


HN17 To state a claim of race discrimination
under § 1981, plaintiffs must allege facts
establishing: (1) that the plaintiff is a member of
a racial minority; (2) that the defendant intended
to discriminate on the basis of race; and (3) that
the discrimination concerned one or more of the
activities enumerated in the statute. 20 [**45]
Rutstein v. Avis Rent-A-Car Sys., Inc., 211 F.3d
1228, 1235 (11th Cir. 2000). There is no question
that the plaintiffs, as African-Americans, are
members [**44] of a racial minority, 21 and that
they have alleged discrimination concerning an
enumerated activity: the right to make and enforce
contracts, to sue, and to give evidence. The issue
central to resolution of their § 1981 claim, then, is
whether the plaintiffs have alleged facts sufficient
to support the second prong --that the BellSouth
defendants engaged in intentional racial
discrimination. See Gen. Bldg. Contractors Ass’n,
Inc. v. Pennsylvania, 458 U.S. 375, 391, 102 S. Ct.
3141, 3150, 73 L. Ed. 2d 835 (1982) (holding that
″ § 1981, like the Equal Protection Clause, can
only be violated by purposeful discrimination″


(emphasis added)).


The plaintiffs urge that the district court employed
an unduly demanding standard in reviewing their


claims. They place significant reliance on
Swierkiewicz v. Sorema, N.A., where the Supreme
Court held that an employment discrimination
complaint, arising under Title VII of the Civil
Rights Act of 1964, 78 Stat. 253, as amended, 42
U.S.C. § 2000e et seq., need not contain specific
facts establishing a prima facie case under
McDonnell Douglas, but rather need only lay out
a short statement of the claim showing that the
pleader is entitled to relief. 534 U.S. 506, 510-11,
122 S. Ct. 992, 997, 152 L. Ed. 2d 1 (2002); see
McDonnell Douglas Corp. v. Green, 411 U.S. 792,
93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973). In
Swierkiewicz, the Court explained that McDonnell
Douglas was an evidentiary rather than a pleading
standard. Swierkiewicz., 534 U.S. at 510-11, 122
S. Ct. at 997. [**46] The plaintiffs maintain that
their Fourth Amended Complaint meets the
minimal pleading burden required by
Swierkiewicz.


At the outset, it is important to explicate the
holding of Swierkiewicz, and how its pleading
standards have been understood within this Circuit.
First, while Swierkiewicz made clear that pleading
a McDonnell Douglas prima facie case was


[*1271] not necessary to survive a motion to
dismiss, it did not even remotely suggest that a
pleading could survive dismissal when it consisted
of only the barest of conclusory allegations without


20 The pertinent portion of Section 1981 states:


HN18 (a) Statement of equal rights


All persons within the jurisdiction of the United states shall have the same right in every State and Territory to make and
enforce contracts, to sue, be parties, give evidence, and to the full and equal benefit of all laws and proceedings for the
security of persons and property as is enjoyed by white citizens. . . .


. . . .


(c) Protection against impairment


The rights protected by this section are protected against impairment by nongovernmental discrimination and impairment
under color of State law.


42 U.S.C. § 1981(a), (c).


21 The complaint excluded a white plaintiff, Donald McGuckian, from the § 1981 claim. McGuckian was a co-plaintiff in all other
claims.
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notice of the factual grounds on which they
purport to be based. See Swierkiewicz, 534 U.S. at
508 n.1, 122 S. Ct. at 996 n.1 (″Because we
review here a decision granting respondent’s
motion to dismiss, we must accept as true all of
the factual allegations contained in the complaint.″
(emphasis added)); id. at 514, 122 S. Ct. at 999
(finding pleadings sufficient because ″these
allegations give respondent fair notice of what
[the plaintiff’s] claims are and the grounds upon
which they rest.″ (emphasis added)). As the district
court concluded in this case, in Swierkiewicz, ″the
Court [**47] did not hold that the complaint’s
factual allegations were entirely ancillary.″ Jackson
II 2002 U.S. Dist. LEXIS 27440, at 6 (emphasis in
original).
We have echoed the district court’s understanding
of Swierkiewicz in Wagner v. Daewoo Heavy
Indus. Am. Corp., 289 F.3d 1268 (11th Cir.), rev’d
on other grounds, 314 F.3d 541 (11th Cir. 2002)
(en banc). In Wagner, a terminated employee
brought a federal civil rights action against his
former employer under


42 U.S.C. § 1985. In a portion of the Wagner
panel’s decision that was not challenged in the en
banc hearing, a panel of this Court noted that
HN19 while ″a plaintiff is not held to a very high
standard in a motion to dismiss for failure to state
a claim, some minimal pleading standard does
exist.″ Wagner, 289 F.3d at 1270. ″Pleadings must
be something more than an ingenious academic
exercise in the conceivable.″ Id. (quoting Marsh v.
Butler County, 268 F.3d 1014, 1037 (11th Cir.
2001) (en banc) (quoting United States v. Students
Challenging Regulatory Agency Procedures, 412
U.S. 669, 688, 93 S. Ct. 2405, 2416, 37 L. Ed. 2d
254 (1973))). [**48]


The Wagner court observed that HN20
″unsupported conclusions of law or of mixed law


and fact are not sufficient to withstand a dismissal
under Rule 12(b)(6).″ 289 F.3d at 1271. 22 Because
the Wagner plaintiff’s complaint failed to set forth
any facts which would support an inference that
the plaintiff’s employer had acted with the requisite
intent, the court concluded that ″applying the
ordinary rules of pleading, this wholly conclusory
allegation is insufficient to meet even the liberal
standard of notice pleading.″ Id. at 1273.


[**49] HN21 The liberal standard of notice
pleading still requires a plaintiff to provide the
defendant with fair notice of the factual grounds
on which the complaint rests. An examination of
the allegations contained in the plaintiffs’ Fourth
Amended Complaint shows that they do not meet
the standard. Paragraph 67 of the Fourth Amended
Complaint alleges, again in conclusory fashion,
that ″the actions of the DEFENDANTS were
intentional, purposeful, and were motivated by the
race of the PLAINTIFFS, excluding
MCGUCKIAN,″ and cites the following as support
for this claim: (1) the BellSouth defendants insisted
that the practice restriction and consulting
agreements be included in the settlement terms;
(2) BellSouth’s in-house attorneys, Semmes and
Kochler, controlled [*1272] the litigation rather
than allowing local counsel to take the lead; (3)
the in-house attorneys appeared pro hac vice ″to
maintain the secrecy of the [racially
discriminatory] settlement terms″; (4) BellSouth
requested that all documents not responsive to
requests for production be returned to BellSouth;
(5) the sanctions for disclosing the terms of the
settlement were onerous; (6) the BellSouth
defendants knowingly conspired with [**50]
Ruden McClosky to steal settlement proceeds
from the plaintiffs; and, finally, (7) the BellSouth
defendants continue to impede Plaintiffs’
discovery requests.


22 As the district court in this case noted, ″other post-Swierkiewicz appellate decisions appear to be in accord.″ Jackson II 2002 U.S.
Dist. LEXIS 27440, at 7 (citing Iodice v. United States, 289 F.3d 270, 280-81 (4th Cir. 2002); York v. Ass’n. of the Bar of the City of
New York, 286 F.3d 122, 125 (2d Cir.) (″To survive a motion to dismiss . . . the complaint must allege facts which, assumed to be true,
confer a judicially cognizable right of action.″), cert. denied, 537 U.S. 1089, 123 S. Ct. 702, 154 L. Ed. 2d 633 (2002)).
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Paragraph 67 of the Fourth Amended Complaint
also asserts that, because the plaintiffs were
African-American, the BellSouth defendants
″believed that the PLAINTIFFS were not
sufficiently intelligent or sophisticated to inquire
or insist on disclosure of the settlement terms and
amounts, and could therefore be duped[.]″
Similarly, paragraph 67 avers that ″had the
PLAINTIFFS in the Adams Case, excluding
MCGUCKIAN, been Caucasian, [the BellSouth
defendants] would not have conspired and
colluded″ against them. In paragraph 68, without
offering any specific examples, or indeed any
basis, the plaintiffs simply say that the BellSouth
defendants’ treatment of them ″differs markedly
from their treatment of Caucasian plaintiffs″ in
other cases.


Finally, in paragraph 70, the plaintiffs include
their most factually specific charge, but it actually
cuts against their position. Here, they cite a
specific racial discrimination case where the
plaintiffs were similarly situated
African-Americans represented by Ganz, which
was settled by [**51] the BellSouth defendants.
However, the plaintiffs point out that the settlement
″did not include a practice restriction agreement
or consulting agreement as part of the settlement.″
Since the supposedly similarly situated plaintiffs
in the other case were African-American, and the
BellSouth defendants did not settle their case on
questionable terms, the inference that the
defendants’ behavior in Adams was motivated by
race drops away. As a result, as the district court
described it, this paragraph serves as a


concession which is ″the death knell to plaintiffs’
claims, as if they have fallen on their own sword.″
Jackson II 2002 U.S. Dist. LEXIS 27440, at
12-13.


None of the other allegations are sufficient to
survive a motion to dismiss. Most easily dispensed
with are the charges that the defendants would not
have conspired and colluded against them ″had
the PLAINTIFFS . . . been Caucasian,″ and that
the defendants believed the plaintiffs were not
sufficiently intelligent or sophisticated because
they were African-American. These ″wholly
conclusory allegations″ lack any factual support
and are ″insufficient to meet even the liberal
standard of notice pleading.″ Wagner, 289 F.3d at
1273. [**52]


We turn next to the plaintiffs’ claims that racial
animus is somehow demonstrated by the
defendants’ attempts to keep the settlement terms
secret and to handle the case with in-house
attorneys. First, as opposing counsel, the BellSouth
attorneys plainly had no obligation to convey the
settlement terms to the plaintiffs. Indeed, because
the plaintiffs were represented by counsel, such
action on the part of the BellSouth lawyers would
have constituted an ethical violation. 23 Second,
the plaintiffs admitted in their Second Amended


[*1273] Complaint, paragraph 15, that the
BellSouth defendants actually retained a South
Florida law firm to assist with the Adams case,
undermining any suggestion -- even if it could
yield an unfavorable inference --that the BellSouth
lawyers chose to oversee the case themselves for
discriminatory reasons. Finally, the fact that the
BellSouth attorneys actually appeared pro hac
vice does nothing to support an inference that the
decision to appear was racially motivated,
especially since counsel had done so in a variety
of other cases throughout the nation. 24 Even
accepting as true that BellSouth’s in-house
attorneys chose to oversee a complicated case
[**53] themselves, there is nothing whatsoever in


23 Florida’s Rule of Professional Conduct 4-4.2, entitled ″COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL″


provides unambiguously, in pertinent part, that ″in representing a client, a lawyer shall not communicate about the subject of the
representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of
the other lawyer.″


24 See, e.g., BellSouth Telecomm., Inc. v. City of Mobile, 171 F. Supp. 2d 1261, 1262 (S.D. Ala. 2001) (listing Semmes as counsel
for BellSouth in litigation concerning municipal construction ordinance); McCluskey v. BellSouth Med. Assistance Plan, 23 F. Supp. 2d
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the pleadings to support the claim that they did so
for racially discriminatory reasons. We are simply
at a loss to understand how or why the continuing
involvement of in-house corporate counsel in a
large and complex discrimination lawsuit yields
any inference of discriminatory animus.


[**54] Equally unpersuasive is the plaintiffs’
claim that racial animus is somehow shown by the
BellSouth defendants’ request that plaintiffs’
lawyers in Adams return discovery documents
that were not responsive to requests for production.
The plaintiffs say that this request was made ″to
limit the exposure of its racially discriminatory
practices.″ Intuitively, however, since Adams was
a race discrimination lawsuit, the documents which
were responsive to requests would be far more
likely to contain information relating to the alleged
discrimination than those documents which were
not responsive. That the BellSouth defendants
requested the return of documents that did not
touch on issues related to race discrimination in
no way suggests that their actions in the Adams
settlement were motivated by racial discrimination.
Moreover, the claim that the BellSouth defendants
acted with racial animus in Adams simply because
they resisted some discovery in the instant case is
wholly unpersuasive. Actions taken in discovery
during a later lawsuit (especially this one) do not
suggest that the defendants were somehow
motivated by racial discrimination during the
course of settling [**55] an earlier one.


Finally, the wholly unsupported charge that the
BellSouth defendants acted differently in cases
not involving minority plaintiffs, even if it were
supported by some specific facts or examples, is
not sufficient to state a claim for racially motivated
discrimination. When comparing similarly situated
individuals to raise an inference of discriminatory
motivation, the individuals must be similarly
situated in all relevant respects besides race, Jones
v. Bessemer Carraway Medical Center, 137 F.3d


1306, 1311 (11th Cir. 1998) (involving Title VII
claim), since ″different treatment of dissimilarly
situated persons does not violate″ civil rights
laws. E & T Realty [*1274] v. Strickland, 830
F.2d 1107, 1109 (11th Cir. 1987) (addressing equal
protection claim).


Plaintiffs here failed to identify any specific
nonminority employees of BellSouth who were
treated differently in other similar cases. Indeed,
plaintiff Donald McGuckian, a white employee
involved in the very same Adams settlement, was
treated identically to the African-American
plaintiffs. This undercuts any suggestion that race
was a motivating factor for the defendants’ actions.


[**56] The basic pleading problem remains
exactly the same: the plaintiffs’ charges are wholly
conclusory, generalized, and non-specific claims
of disparate treatment. These are simply
insufficient to survive BellSouth’s motion to
dismiss. The plaintiffs have not alleged any facts
that support so much as an inference that racial
animus motivated the defendants. And some of
the specific grounds the plaintiffs have advanced
actually suggest quite the opposite -- that race was
in fact not a motivating factor. As the district court
correctly concluded, ″the facts alleged do not
relate to the race of the plaintiffs, and the
allegations relating to race are not factually
supported.″ Jackson II 2002 U.S. Dist. LEXIS
27440, at 13.


In short, the district court applied the correct
pleading standard to the plaintiffs’ allegations,
and properly found that their conclusory
allegations were wholly unsupported by any
specific factual averments. Accordingly, we affirm
the dismissal of plaintiffs’ § 1981 claim.


D.


Plaintiffs’ State Law Claims and Florida’s
″Litigation Privilege″


1312, 1313 (D. Utah 1998) (listing Kochler as counsel for BellSouth in ERISA case); Hilliard v. BellSouth Med. Assistance Plan, 918
F. Supp. 1016, 1018-19 (S.D. Miss. 1995) (listing Kochler as counsel for BellSouth in suit involving Americans with Disabilities Act).
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Plaintiffs also argue that the district court erred in
finding that their state law claims for tortious
interference and conspiracy to defraud [**57]
were barred by Florida’s ″litigation privilege.″
Plaintiffs say that Florida’s litigation privilege
does not apply to the type of conduct they have
alleged in this case. Plaintiffs also maintain, as an
affirmative defense, that the litigation privilege
may not be considered on a motion to dismiss.


HN22 Florida’s litigation privilege affords
absolute immunity for acts occurring during the
course of judicial proceedings. The privilege
initially developed to protect litigants and attorneys
from liability for acts of defamation, but has since
been extended to cover all acts related to and
occurring within judicial proceedings. See Levin,
Middlebrooks, Mabie, Thomas, Mayes & Mitchell,
P.A. v. United States Fire Ins. Co., 639 So. 2d 606,
607-08 (Fla. 1994). In Levin, the Florida Supreme
Court explained the scope and rationale of the
privilege:


Absolute immunity must be afforded to any
act occurring during the course of a judicial
proceeding, regardless of whether the act
involves a defamatory statement or other
tortious behavior . . . so long as the act has
some relation to the proceeding. The rationale
behind the immunity afforded to defamatory
statements is equally [**58] applicable to
other misconduct occurring during the course
of a judicial proceeding. Just as participants in
litigation must be free to engage in unhindered
communication, so too must those participants
be free to use their best judgment in
prosecuting or defending a lawsuit without
fear of having to defend their actions in a
subsequent civil action for misconduct.


639 So. 2d at 608. Because we are Erie-bound to
apply Florida law in evaluating the plaintiffs’


supplemental state-law [*1275] claims, Florida’s
litigation privilege applies to the state-law claims
adjudicated in federal court. See Green Leaf
Nursery v. E.I. DuPont de Nemours & Co., 341
F.3d 1292, 1302-03 (11th Cir. 2003); Fla.
Evergreen Foliage v. E.I. DuPont De Nemours &
Co., 135 F. Supp. 2d 1271, 1280 (S.D. Fla. 2001).


The district court, applying the litigation privilege
as it has been construed by the highest state court
in Florida, determined that the BellSouth
defendants were immune from the plaintiffs’
tortious interference and conspiracy to defraud
claims. Jackson I, 181 F. Supp. 2d at 1363.
Contrary to the plaintiffs’ claim that the actions
[**59] complained about were only tangentially
related to settling the Adams lawsuit, the district
court concluded that ″the occurrences from which
plaintiffs’ claims arise have everything to do with
the settlement of a lawsuit, which is a crucial
element in concluding the vast majority of civil
litigation today.″ Id. 25 Indeed, the plaintiffs’ state
law claims rest on allegations that the defendants
improperly extracted an unfairly low settlement
from the plaintiffs, and negotiated settlement
terms that allowed plaintiffs’ counsel to take too
high a percentage of the settlement funds. These
actions, taken in the course of settlement
negotiations, are inextricably linked to the process
of guiding ongoing litigation to a close --actions
we conclude are protected by Florida’s litigation
privilege. Cf. Green Leaf Nursery, 341 F.3d at
1303 n.10 (noting that Florida courts have not
decided whether the litigation privilege applies to
settlement negotiations).


[**60] Although we are aware of no decision in
which a Florida court has squarely held that the
litigation privilege applies to actions exactly like
those taken by the BellSouth defendants to settle
the ongoing, protracted litigation at issue here, we
agree with those courts that have applied similar


25 See Robbie v. City of Miami, 469 So. 2d 1384, 1385 (Fla. 1985) (″Settlements are highly favored and will be enforced whenever
possible.″); Feldman v. Kritch, 824 So. 2d 274, 277 (Fla. Dist. Ct. App. 2002) (″Settlements are highly favored as a means to conserve
judicial resources, and will be enforced when it is possible to do so.″).
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litigation privileges to settlement activities, and
believe that Florida’s courts would do so too. 26


Applying New Jersey [*1276] law, the Third
Circuit observed that ″the negotiation of a
settlement is part of a judicial proceeding,″ and
″the termination of litigation through settlement is
a judicially favored way of disposing of litigation,″
and found, therefore, that a non-party insurer was
absolutely immune from a defamation claim based
on statements made at a settlement conference.
Petty v. Gen. Accident Fire & Life Assurance
Corp., 365 F.2d 419, 421 (3d Cir. 1966); see also
Ruberton v. Gabage, 280 N.J. Super. 125, 654
A.2d 1002, 1006-07 (N.J. Super. Ct. App. Div.
1995) (threats of criminal prosecution made by
attorney during settlement conference protected
by absolute privilege afforded to judicial
proceedings).


[**61] Similarly, California’s litigation privilege
has been applied to actions taken in settlement
negotitations. See, e.g., Arochem Int’l, Inc. v.
Buirkle, 968 F.2d 266, 271-72 (2d Cir. 1992)
(statements made to encourage settlement of
litigation absolutely privileged under California’s
litigation privilege); Joseph A. Saunders, P.C. v.
Weissburg & Aronson, 74 Cal. App. 4th 869, 87
Cal.Rptr.2d 405, 408 (Cal. Ct. App. 1999)


(statements made during the course of settlement
are absolutely privileged). Florida law suggests
that the Florida courts would agree that ″events
taking place outside the courtroom during
discovery or settlement discussions are no less an
integral part of the judicial process, and thus
deserving of the protection of the [litigation]
privilege, than in-court proceedings.″ Hoover v.
Van Stone, 540 F. Supp. 1118, 1122 (D. Del. 1982)
(applying Delaware law).


Because we believe that the settlement negotiations
at issue here --aimed at steering this complex,
ongoing, protracted and expensive litigation to a
conclusion -- occurred during the course of a
judicial proceeding and had a substantial relation
to [**62] that proceeding, see Levin, 639 So. 2d at
608, we conclude that district court’s application
of Florida’s absolute litigation privilege to the
conduct at question was appropriate. 27


The plaintiffs argue, nevertheless, that the
improper conduct engaged in by the BellSouth
defendants is of a vastly different nature than the
conduct generally protected by the privilege.
However, the case law plaintiffs cite is inapposite
and does not support their position.


26 It is true that Hatcher v. Dixon, 660 So. 2d 1105 (Fla. Dist. Ct. App. 1995), contains dicta suggesting that the litigation privilege
does not extend to settlement negotiations. However, the Hatcher court merely assumed, and did not decide that the litigation privilege
did not apply to settlement negotiations. Id. at 1108. In addition, while it is true that in Pledger v. Burnup & Sims, Inc., 432 So. 2d 1323,
1326-28 (Fla. Dist. Ct. App. 1983), a panel of Florida’s Fourth District Court of Appeals found that statements made during settlement
discussions before suit was filed were subject only to a qualified privilege, Pledger plainly did not hold that the absolute privilege was
inapplicable to settlement negotiations during the course of ongoing litigation.


In a notice of supplemental authority, appellants also argue that under Ingalsbe v. Stewart Agency, Inc., 869 So. 2d 30 (Fla. Dist. Ct.
App. 2004), the litigation privilege does not bar a tortious interference claim arising out of settlement negotiations. In that case, a split
panel of Florida’s Fourth District Court of Appeals held that the litigation privilege did not bar a lawyer’s claim for tortious interference
with an attorneys-fees contract brought against an automobile dealer that settled a claim with the lawyer’s client. We are unpersuaded
by the appellants’ broad reading of Ingalsbe, however, since that case is plainly distinguishable from this one. The claim in Ingalsbe
alleged interference in the lawyer’s professional or business activities, as is generally necessary to support a tortious interference claim.
See, e.g., Garrison v. Thomas Mem. Hosp. Ass’n, 190 W. Va. 214, 438 S.E. 2d 6, 14 (W. Va. 1993) (″The type of injury alleged in an
action for tortious interference . . . is damage to one’s business or occupation.″ (emphasis added)). The rationale underlying Ingalsbe is
not implicated here, where the appellants have not alleged any interference with their occupations or other professional activities.


27 Indeed, the plaintiffs’ own description of the nature of the case, in paragraph 15 of their Third Amended Complaint, undermines their
position that the allegedly tortious conduct was somehow outside or unrelated to the litigation in question, since the plaintiffs themselves
assert that they seek ″damages for the injustices they suffered as a result of the fraudulent and collusive activities of DEFENDANTS
during the settlement of the Adams case.″
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First, the plaintiffs rely on American National
Title & Escrow of Florida, Inc. v. Guarantee Title
& Trust Co., 810 So. 2d 996 (Fla. Dist. Ct. App.
2002), [**63] to support the idea that illegal and
fraudulent conduct is not protected by the litigation
privilege. Leaving aside the question of whether
the plaintiffs have successfully alleged illegal
conduct on the part of the BellSouth defendants,
their reliance on American National Title is
misplaced. In that case, the defendants hoped to
extort a settlement and put the plaintiff out of
business. To that end, they conspired to maliciously
give false information to law enforcement [*1277]
authorities, resulting in the plaintiff being
wrongfully jailed. 810 So. 2d at 998. Notably, the
misconduct involved torts committed outside the
judicial process which were undertaken to harass
and intimidate the plaintiff into abandoning her
claims. There was no such extra-judicial tortious
activity involved in negotiating the Adams case.
Rather, in Adams, all of the behavior about which
plaintiffs complain was directly related to the
settlement terms and negotiations.


The plaintiffs also cite SCI Funeral Services of
Florida, Inc. v. Henry, 839 So. 2d 702 (Fla. Dist.
Ct. App. 2002), claiming that the court ″refused to
apply the litigation privilege to a fraudulent
settlement [**64] demand letter stating that ’there
must necessarily be a judicial remedy for such
conduct.’″ B&P Appellants’ Reply Brief at 17
(quoting Henry, 839 So. 2d at 706). Reliance on
this case is inappropriate as well. In the first place,
in Henry, a panel of Florida’s Third District Court
of Appeals expressly refused to reach the question
of whether the litigation privilege was applicable
to the defendant’s behavior, finding that the
defendant was estopped from raising it. 839 So.
2d at 706.


Moreover, even if the court had reached the issue,
the context was very different from the present
case. In Henry, the defendant was the plaintiff’s
former employer, who sent a letter to the plaintiff
and his employer threatening litigation over a


non-compete agreement the plaintiff had signed.
Id. at 703-05. The plaintiff sued his former
employer for tortious interference with his
relationship with his current employer. Id. The
Henry court held only that a judicial remedy was
available when an employer wrongly threatens an
employee with litigation over a non-compete
agreement that has expired. Id. at 706.


Finally, the plaintiffs [**65] say that the litigation
privilege is an affirmative defense that may not
properly be considered on a motion to dismiss. It
is true that


HN23 Florida courts have described the privilege
as an affirmative defense. See, e.g., Am. Nat’l
Title, 810 So. 2d at 998. However, the Florida
courts have also made it abundantly clear that any
affirmative defense, including the litigation
privilege, may be considered in resolving a motion
to dismiss when ″’the complaint affirmatively and
clearly shows the conclusive applicability’ of the
defense to bar the action.″ Reisman v. Gen.
Motors Corp., 845 F.2d 289, 291 (11th Cir. 1988)
(quoting Evans v. Parker, 440 So. 2d 640, 641
(Fla. Dist. Ct. App. 1983)). Here, the complaint
″affirmatively and clearly″ establishes that the
challenged conduct related to the Adams litigation,
and therefore, that the litigation privilege bars the
action.


Quite simply, because the plaintiffs’ complaint
concerns conduct that lay at the heart of the
attempts to resolve the ongoing judicial
proceedings in the Adams litigation, Florida’s
litigation privilege bars their state law claims.
HN24 Where, as here, the conduct [**66] in
question is inherently related to, and occurs during
an ongoing judicial proceeding, under Florida
law, that conduct must be protected so that
participants in a lawsuit are unhindered in
exercising their judgement as to the best way to
prosecute or defend the lawsuit. See Levin, 639
So. 2d at 608. The district court’s application of
Florida’s litigation privilege was proper, and we
affirm its dismissal of the supplemental state


372 F.3d 1250, *1276; 2004 U.S. App. LEXIS 11578, **62


Page 28 of 35







claims for tortious interference and conspiracy to
defraud.


E.


The Waiver Provisions of the General Releases
Executed to Settle Adams


The plaintiffs also appeal the district court’s
determination that the plaintiffs’ [*1278] signing
of general release forms provided an alternate
ground for dismissing their § 1981 claims against
BellSouth. In its order dismissing the plaintiffs’ §
1981 claim against the BellSouth defendants, the
district court concluded, as an independent reason
to dismiss the § 1981 claims, that the plaintiffs
were barred by the general releases they executed
as part of the Adams settlement. The district court
concluded that ″in order to opt out of their prior
settlement [and its waiver provision,] a plaintiff
[**67] must first disgorge all benefits already


received or due to be received under the terms of
the settlement.″ Adams Omnibus Order at 26; see
also Jackson II 2002 U.S. Dist. LEXIS 27440, at
13. The plaintiffs claim error here too, urging that
their claims should not be barred by ″fraudulently
procured″ releases. B&P Appellants’ Brief at 20.


Initially, we observe that, while the district court
ruled only that the plaintiffs’ § 1981 claims were
barred by the terms of the waivers, the logic of
that


determination could be extended to support the
conclusion that each of the plaintiffs’ other claims
was barred by these releases as well. 28


[**68] Each of the plaintiffs who settled his
claims against BellSouth in the Adams case signed
a general release, which unambiguously waived
″all claims against BellSouth, whether known or
unknown . . . [that are] a result of acts or


omissions occurring through the date of the
Release.″ The plaintiffs’ instant suit seeks damages
from BellSouth for conduct occurring before and
during the settlement of the Adams settlement,
conduct that took place before the releases were
signed. If the plain terms of the releases are given
effect, then, the plaintiffs’ current action against
BellSouth is barred.
The plaintiffs say that they should not be held to
the clear terms of the releases because they were
fraudulently induced into signing them. However,
as the district court pointed out, ″it is axiomatic
that HN25 fraudulent inducement renders a
contract voidable, not void.″ Mazzoni Farms, Inc.
v. E.I. Dupont de Nemours & Co., 761 So. 2d 306,
313 (Fla. 2000). To be excused from the
consequences of their waiver, the plaintiffs would
have to seek rescission of the contract embodying
the terms of the waiver, and to disgorge the
benefits they have already received under the
[**69] contract. As explained in Mazzoni Farms:


Consistent with the majority view, HN26
Florida law provides for an election of
remedies in fraudulent inducement cases:
rescission, whereby the party repudiates the
transaction, or damages, whereby the party
ratifies the contract. A prerequisite to rescission
is placing the other party in status quo. . . .
A damages claim, by contrast, affirms the
contract, and thus ratifies the terms of the
agreement. This principle ensures that a party
who accepts the proceeds and benefits of a
contract remains subject to the burdens the
contract places upon him.


761 So. 2d at 313 (internal citations and quotation
marks omitted).


HN27 [*1279] Florida law requires plaintiffs to
make an election of remedies, choosing between


28 Of course, these general releases could bar only the claims of those plaintiffs who actually signed them in the course of settling the
Adams case. Therefore, those plaintiffs who did not participate in the Adams settlment -- Kenneth Covin, Juanita Jackson, Sarah Jones,
and Zadie Wimberly -- could not have their claims barred by waivers signed by other plaintiffs, if they had otherwise alleged valid claims.
We have found those claims to be meritless, however, based on other grounds.
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rescission, in which a voidable contract is
repudiated, and damages, in which the contract is
affirmed. ″The two remedies . . . . [are] mutually
exclusive. A claim for rescission is predicated on
disavowal of the contract. A claim for damages is
based upon its affirmance.″ Deemer v. Hallett
Pontiac, Inc., 288 So. 2d 526, 527-28 (Fla. Dist.
Ct. App. 1974). The plaintiffs cannot pursue a
claim for damages, [**70] since doing so would
require them to affirm the settlement agreement,
including the waiver of claims contained within
the general releases they signed. In order to
proceed with claims that are plainly barred by the
terms of the general releases, the plaintiffs would
have to choose rescission. As the Mazzoni court
noted, however, the prerequisite to rescission is
placing the other party in status quo. 761 So. 2d at
313; see also Lang v. Horne, 156 Fla. 605, 23 So.
2d 848, 853 (Fla. 1945). In addition, a party’s
right to rescind is subject to waiver if he retains
the benefits of a contract after discovering the
grounds for rescission. See Mazzoni, 761 So. 2d at
313; Rood Co. v. Bd. of Pub. Instruction, 102 So.
2d 139, 141-42 (Fla. 1958).


Applying these long-settled principles of Florida
law to this case, it is clear that the plaintiffs would
have to remit the benefits of the voidable contract
--the monies received as part of the settlement
agreement --in order to rescind the settlement
agreement and escape its release provision. This
conclusion is identical to the one reached by the
district court. See Jackson II [**71] 2002 U.S.
Dist. LEXIS 27440, at 13.


While the plaintiffs say they need not disgorge the
funds in any event, we remain unconvinced. As
the district court explained, ″this would defeat the
rescission-damages election principle″ since it
″would allow a party to retain the benefits
received, sue for rescission, and if unsuccessful,
the party would be out nothing.″ Jackson II 2002
U.S. Dist. LEXIS 27440, at 14. Florida law leaves
no room for debate over when a party must
disgorge the benefits of an agreement whose


terms it seeks to avoid. The plaintiffs here seek to
have it both ways: they wish to retain the benefits
of their settlement agreement while simultaneously
challenging its burdens. Florida law does not
provide them with such a windfall.


In order to avoid the burdensome aspects of the
agreement, including its waiver of claims, the
plaintiffs were required to renounce its benefits by
disgorging the payments they received. The
plaintiffs have not done so. Accordingly, we
embrace the district court’s reasoning and conclude
that plaintiffs’ claims are barred by the unequivocal
terms of the general releases they signed.


III.


Finally, we turn to Sarah Jones’s appeal from the
district court’s entry of summary judgment in
favor [**72] of Ruden McClosky on her claims
against the law firm. HN28 We review a district
court’s rulings on motions for summary judgment
de novo, applying the same legal standards that
bound the district court. See, e.g., Nat’l Fire Ins.
Co. of Hartford v. Fortune Constr. Co., 320 F.3d
1260, 1267 (11th Cir.), cert. denied, 540 U.S. 873,
124 S. Ct. 221, 157 L. Ed. 2d 133 (2003). HN29
Summary judgment is appropriate when ″the
pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits,
if any, show that there is no genuine issue as to
any material fact and that the [*1280] moving
party is entitled to a judgment as a matter of law.″
Fed. R. Civ. P. 56 (c). ″Where the record taken as
a whole could not lead a rational trier of fact to
find for the non moving party, there is no ’genuine
issue for trial.’″ Matsushita Elec. Indus. Co. v.
Zenith Radio Corp., 475 U.S. 574, 587, 106 S. Ct.
1348, 1356, 89 L. Ed. 2d 538 (1986) (citing First
Nat’l Bank of Ariz. v. Cities Serv. Co., 391 U.S.
253, 289, 88 S. Ct. 1575, 1592, 20 L. Ed. 2d 569
(1968)).


In making this determination, [**73] we ″must
view the movant’s evidence and all factual
inferences arising from it in the light most
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favorable to the nonmoving party.″ Allen v. Tyson
Foods, Inc., 121 F.3d 642, 646 (11th Cir. 1997).
″All reasonable doubts about the facts should be
resolved in favor of the non-movant.″ Burton v.
City of Belle Glade, 178 F.3d 1175, 1187 (11th
Cir. 1999) (quoting Clemons v. Dougherty County,
684 F.2d 1365, 1368-69 (11th Cir. 1982) (citations
omitted)).


Jones maintains that the district court erred in
granting summary judgment for the Ruden
McClosky defendants on her common law claims.
The district court concluded that ″the essential
thrust of all of Plaintiff Jones’s state law claims of
breach of contract, breach of fiduciary duty and
malpractice is that of legal malpractice.″ Jackson
III 2002 U.S. Dist. LEXIS 27441, at 6. The court
then analyzed Jones’s claims by applying the
principles of Florida malpractice law, concluding
that while Jones raised an issue of fact about
whether she reasonably believed an attorney-client
relationship existed, id. 2002 U.S. Dist. LEXIS
27441, at 9, the Ruden McClosky defendants
never assumed any duty to Jones, since they did
not know and had no reason [**74] to know of her
existence. Id. 2002 U.S. Dist. LEXIS 27441, at 10.


A.


Before addressing the merits, we highlight the
essential facts relevant to her claims. Jones never
signed a retainer agreement with Ruden McClosky,
was not a plaintiff in the Adams lawsuit, and,
indeed, never even spoke to Barry Mandelkorn or
any other Ruden McClosky employee. Nor does
her name appear on any of the correspondence
between the Ruden McClosky and Ganz firms, or
on any correspondence between Ruden McClosky
and BellSouth.


Jones asserts, nevertheless, that she was a
BellSouth employee until August 1, 1993; that she
contacted the Ganz law firm at least three times;
that Ganz’s office informed her they were
associating with Ruden McClosky; and that on


three occasions in the summer of 1997, she was
contacted by different employees of the Ganz firm
who directed her to appear at the offices of Ruden
McClosky to sign settlement papers. Jones says
that she believed --albeit incorrectly --that at least
two of these Ganz employees were employees of
Ruden McClosky. As a result, Jones claims that
she developed an objectively reasonable belief
that she was represented by Ruden McClosky.
Jones maintains, in the alternative, that [**75] she
was a third party beneficiary of Ruden McClosky’s
agreements to seek benefits for similarly situated
African-American employees of BellSouth. Jones
also says, without explaining why, that Ruden
McClosky ″must have known of her existence″


because they agreed to represent her sister, Zadie
Wimberly.


Finally, Jones says that she was a Ruden McClosky
client because she was included as a recipient of
funds from a penalty paid by Ruden McClosky
after the Adams case settled. After an investigation
of the firm’s role in the Adams settlement, Ruden
McClosky agreed to a Consent Report and
Recommendation, accepting [*1281] sanctions
that included creating a monetary fund to benefit
those involved in the Adams settlement. See
Adams v. BellSouth Telecomm., Inc., Consent
Report and Recommendation Concerning Ruden
McClosky and Mandelkorn, 2000 U.S. Dist. LEXIS
22254, No. 96-2473-Civ-MIDDLEBROOKS (S.
D. Fla. August 31, 2000). However, after the fund
was created, several individuals who had not
participated in the Adams settlement, including
Jones, asserted claims on the fund. A controversy
arose as to the propriety of including these
newcomers, and it became apparent that the costs
of litigating the issue of [**76] who could make a
claim outweighed the marginal cost of allowing
the additional claimants. As a result, the Ruden
McClosky defendants dropped their objection to
including the newclaimants, on the express
condition that the payments would not have any
collateral estoppel effect. Jones then accepted
payment from the penalty fund.
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B.


Jones’s claims relating to Ruden McClosky’s
alleged misconduct are plainly governed by
Florida’s legal malpractice law. HN30 Under
Florida law, in order to prevail on a legal
malpractice claim, ″a plaintiff must establish the
existence of three essential elements: (1) that the
defendant attorney was employed by the plaintiff;
(2) that the defendant attorney neglected a
reasonable duty owed to the plaintiff; and (3) that
such negligence was the proximate cause of loss
to the plaintiff.″ Olmsted v. Emmanuel, 783 So. 2d
1122, 1125 (Fla. Dist. Ct. App. 2001). Because
Jones never retained Ruden McClosky, and during
the Adams litigation neither appeared in their
offices nor spoke to anyone from Ruden
McClosky, we conclude that Ruden McClosky
was never employed by Jones. HN31 ″Florida
courts have uniformly limited attorneys’ liability .
. . to [**77] clients with whom they share privity
of contract″ or who qualify as third party
beneficiaries. Winston v. Brogan, 844 F. Supp.
753, 756 (S.D. Fla. 1994). As developed more
fully, infra, we conclude that Jones was neither a
client of Ruden McClosky nor a third party
beneficiary of Ruden McClosky’s association with
Ganz. Accordingly, Jones’s claims must fail.


As for the threshold employment requirement,
HN32 ″the existence of a formal retainer
agreement is not essential″ to finding an
attorney-client relationship, Eggers v. Eggers, 776
So. 2d 1096, 1099 (Fla. Dist. Ct. App. 2001), and
a client need not pay a fee to form an
attorney-client relationship. The Florida Bar v.
King, 664 So. 2d 925, 927 (Fla. 1995). The test
Florida courts have used to determine whether a


lawyer-client relationship exists in the absence of
a formal retainer ″is a subjective one and ’hinges
upon the client’s belief that he is consulting a
lawyer in that capacity and his manifested intention
is to seek professional legal advice.’ However,
’this subjective belief must . . . be a reasonable
one.’″ Bartholomew v. Bartholomew, 611 So. 2d
85, 86 (Fla. Dist. Ct. App. 1992) [**78] (emphasis
added) (quoting Green v. Montgomery County,
Ala., 784 F. Supp. 841, 845-46 (M.D. Ala. 1992)).
29


[**79] HN33 Florida case law illuminates the
contours of the ″subjective but reasonable belief″
[*1282] test for the existence of a lawyer-client


relationship, and makes clear that the test is
applicable only after a putative client has consulted
with an attorney. Indeed, in Bartholomew, actual
contact between an attorney and the putative
client several times on a golf course, where
″business in general″ was discussed, was
insufficient to establish the existence of an attorney
client relationship. 611 So. 2d at 86-87. In spite of
conversations that occurred between the lawyer
and the putative client, the court said there was no
attorney-client relationship where the lawyer’s
fellow golfer never actually consulted the attorney
with the manifested intention of retaining him for
legal services.


Also illustrative is The Florida Bar v. Beach, 675
So. 2d 106 (Fla. 1996). In Beach, the plaintiff
contracted with a paralegal firm to prepare legal
documents, which were to be reviewed by attorney
Beach. Id. at 107. The contract stipulated that
Beach would not represent the client unless she
entered into a separate agreement with him. Id.
The paralegal [**80] firm provided legal advice


29 The subjective belief test is only applied after a putative client consults with an attorney, and is used to emphasize that, following
a consultation, it is the belief of the putative client and not the lawyer’s actions that determines whether a lawyer-client relationship has
developed. Dean v. Dean, 607 So. 2d 494, 496-97 (Fla. Dist. Ct. App. 1992). Requiring a subjective belief to be reasonable makes sense,
since the subjective belief of a ″client″ that he has retained a lawyer whom he has never consulted -- or even spoken to --cannot be an
objectively reasonable one. That an actual consultation with a lawyer is required before a putative client can develop a reasonable
subjective belief in the relationship is reflected in the Florida Evidence Code’s definition of a ″client″ as one ″who consults a lawyer
with the purpose of obtaining legal services or who is rendered services by a lawyer.″ Fla. Evid. Code § 90.502(1)(b) (emphasis added).
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based on input from Beach, who never met or
spoke with the client. Id. at 107-09. Where the
client never actually communicated with or
otherwise consulted the attorney, the Florida
Supreme Court concluded that no attorney-client
relationship ever existed. Id. The court reached
this conclusion despite the fact that the putative
client testified that she considered Beach to be her
attorney based on communications she received
from the paralegal firm. Id. at 109 n.3. In the
absence of even an informal consultation between
the lawyer and the client, no attorney-client
relationship was established, notwithstanding the
putative client’s subjective beliefs.


Beach makes clear that HN34 regardless of a
putative client’s subjective beliefs, there can be
no attorney-client relationship when the client
does not consult with the attorney, especially
when there is no contact between them. An
attorney-client relationship cannot be formed when
the attorney has literally no basis to know that a
putative client thinks the lawyer has been retained.
30 [**82] The most basic principles of equity and
common sense dictate that it is not fair [**81] to
charge lawyer X with representing client Y, where
client Y has shown her intention to hire lawyer X
to someone else [*1283] but not to the lawyer
himself. 31


Because Jones has presented no evidence that she
ever consulted Ruden McClosky, or even had any
informal contact with the firm, we conclude that
she has failed to raise a genuine issue of material


fact concerning whether she formed an
attorney-client relationship with Ruden McClosky.


We are also unpersuaded by Jones’s argument that
her receipt of a payment from the sanctions fund
implies she was a Ruden McClosky client. [**83]
As the district


court explained:


The issue of which claimants were entitled to
a distribution of the sanction . . . was not
litigated. Therefore, any determination made
in the previous litigation does not have
collateral estoppel effect in this case.
Moreover, the fact that a party received monies
from a sanction imposed by the Court for
ethical violations should not have preclusive
effect in a later private lawsuit for breach of a
fiduciary duty. The standards for ethical
breaches and imposition of civil liability for
negligence are not the same.


Jackson III 2002 U.S. Dist. LEXIS 27441, at 12.
That various new claimants were allowed to share
in the sanctions fund because it would be less
expensive to do so than to litigate whether they
should be allowed to do so compels neither the
conclusion that these claimants had legitimate
claims to the fund, nor that they were Ruden
McClosky clients.


Finally, we remain unconvinced that a material
issue of fact exists as to whether or not Jones was


30 Jones emphasizes her subjective belief that Ruden McClosky was representing her, but she points to nothing that could even raise
an inference that she ″manifested″ her intention to retain Ruden McClosky to the firm. See Bartholomew, 611 So. 2d at 86. Jones’s
interpretation of Florida’s ″subjective belief″ test would render meaningless the ″manifested intention″ requirement, should we hold that
requirement was met here, where the putative client’s intention is never manifested to the attorney in question. We believe that giving
effect to the requirement that a putative client manifest an intention to retain a lawyer is consonant both with Florida case law and with
common sense, since otherwise the lawyer will have no reason to know of the client’s subjective belief. The plain meaning of ″manifest″
is ″to show plainly,″ and we believe that it is the lawyer being charged with representing a client who must have been plainly shown
the client’s intention to form the attorney-client relationship.


31 Our conclusion that Florida law requires the lawyer being charged with the attorney-client relationship to know or have reason to
know that the putative client has sought to establish the relationship is echoed in Florida law on fiduciary relationships in other contexts.
See Capital Bank v. MVB, Inc., 644 So. 2d 515, 519 (Fla. Dist. Ct. App. 1994) (explaining that, in banking context, ″a fiduciary
relationship arises where the bank knows or has reason to know that the customer is placing his trust and confidence in the bank and
is relying on the bank so to counsel and inform him.″ (internal quotation marks and citation omitted) (emphasis added)).
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a third party beneficiary of the Ganz-Ruden
McClosky association. For Jones to qualify as a
third party beneficiary would require that the
parties to the Ganz-Ruden McClosky agreement
″intended to primarily and [**84] directly benefit″
Jones. Tartell v. Chera, 668 So. 2d 1105, 1106
(Fla. Dist. Ct. App. 1996). HN35 A party is an
intended beneficiary only if the parties to the
contract clearly express, or the contract itself
expresses, an intent to primarily and directly
benefit the third party. Caretta Trucking Inc. v.
Cheoy Lee Shipyards Ltd., 647 So. 2d 1028 (Fla.
Dist. Ct. App. 1994).


Jones can not, and does not suggest that the Fee
and Workshare Agreement between Ganz and the
Ruden McClosky defendants expressly reveals
any intent to benefit her, since she is mentioned
nowhere in that agreement (or in any other
communications between the parties to the
agreement). Rather, Jones argues that the
collaboration of Ganz and Ruden McClosky was
aimed at benefitting African-American employees
of BellSouth who had suffered discrimination;
that she was an African-American BellSouth
employee who suffered discrimination; and


therefore that she was an intended beneficiary of
the joint effort between Ganz and Ruden
McClosky. If representing similar but unrelated
BellSouth employees were not sufficient to prove
that Ruden McClosky’s legal services were
designed to benefit her, [**85] Jones urges, she
was a third party beneficiary because the firm
represented her sister.


[*1284] We find these overgeneralized syllogisms
insufficient to defeat summary judgment. As
described in the Fee and Workshare Agreement,
the Ganz-Ruden McClosky collaboration was
intended to serve a specific and clearly defined
group of plaintiffs in the Adams lawsuit --a group
that, notably, did not include Jones. HN36 A


lawyer’s agreement to enter a lawyer-client
relationship with a client or group of clients does
not, somehow, automatically render that attorney
counsel to other clients, no matter how closely
related or similarly situated these others may be.
See, e.g., JLF Enters., Inc. v. Malinski, 800 So. 2d
334, 335-36 (Fla. Dist. Ct. App. 2001) (finding
that no attorney-client relationship existed between
shareholders of corporation and lawyer who had
previously represented corporation); Chaiken v.
Lewis, 754 So. 2d 118, 118 (Fla. Dist. Ct. App.
2000) (finding that lawyer for partnership
represented partnership entity, but did not thereby
become counsel for each partner individually).
Jones simply has failed to introduce any evidence
suggesting that she [**86] was a third-party
beneficiary to the Ganz-Ruden McClosky
collaboration.


Because we find that Jones failed to raise a
genuine issue of material fact as to her alleged
status as a client of Ruden McClosky, we agree
with the district court’s determination that the
defendants did not owe any duty to Jones. The
Ruden McClosky defendants could not owe Jones
a duty since they never knew of her or her claims
against BellSouth. Jones never contacted Ruden
McClosky and never communicated her
complaints to them. Moreover, the firm exercised
due care in determining who their clients actually
were and never learned anything about Jones’s
subjective belief that they represented her.
Accordingly, we affirm the district court’s entry
of summary judgment for the Ruden McClosky
defendants as to Jones’s state law claims.


IV.


In sum, we find none of the appellants’ claims to
be persuasive and therefore affirm the judgments
of the district court in all respects. 32


[**87] AFFIRMED.


32 Our decision against the appellants can not be read to endorse in any way the substantial ethical lapses outlined by the district court
in the Adams Omnibus Order. Quite the opposite is true. While the defendants’ eagerness to resolve the Adams litigation is
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understandable, the disregard for the ethical rules they evinced in settling the underlying lawsuit was wrong and plainly must be
condemned.
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Opinion by: WILKINSON


Opinion


[*682] WILKINSON, Circuit Judge:


In this case we once again address the requirement
that plaintiffs prove a ″pattern″ of racketeering
activity under the RICO statute. Plaintiffs have
sued defendants for violation of the Racketeer
Influenced and Corrupt Organizations Act (RICO),
18 U.S.C. § 1961, et seq., and on state common
law grounds of deceit, negligent misrepresentation,
and breach of contract, arising out of the purchase
of Texas oil development investments. The district
court dismissed plaintiffs’ action pursuant to
Fed.R.Civ.P.12(b)(6) because it failed to allege a
pattern of racketeering activity. The district court
also denied plaintiffs leave to amend their
complaint. Fed.R.Civ.P. 15. We hold that although
the complaint [**2] presently fails to allege a
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pattern of racketeering activity under RICO, the
plaintiffs should be allowed to amend their
complaint in light of the Supreme Court’s recent
analysis of RICO’s pattern requirement in H.J.
Inc. v. Northwestern Bell Telephone Co., 492 U.S.
229, 109 S. Ct. 2893, 106 L. Ed. 2d 195 (1989).


I.


HN1 Because the complaint was dismissed
pursuant to Fed.R.Civ.P. 12(b)(6), we assume the
facts alleged in the complaint are true.


In September of 1984, defendant Barry M.
Wasserman met with Benjamin I. Hendin and
Frank S. Setren, two physicians, to discuss
opportunities in the oil business. Wasserman is an
attorney and principal of Sounion Petroleum, Inc.,
a Maryland corporation engaged in investing in
oil and gas prospects. At the meeting, Wasserman
explained that investors would share both
development costs and net revenues, and obtained
permission to form plaintiff companies, Menasco,
Inc. and Lucky Two, Inc., which Drs. Hendin and
Setren would serve as presidents and directors.


In October of 1984, Wasserman informed Drs.
Hendin and Setren that their partner in Texas was
Cascade Oil, Inc., and its principal Robert L.
Leon. In November of 1984, Leon, [**3] with
Wasserman’s consent, offered the plaintiffs
additional acreage in a White Flat field in Nolan
County, Texas. Plaintiffs allege that Wasserman
and Sounion misrepresented to them that as
partners in the venture, they would all pay the
same price for each percentage point purchased in
oil and gas properties while, in fact, Sounion
inflated the price it charged plaintiffs to
approximately two to five times the price it paid.
Plaintiffs also allege that Wasserman engaged in
other improprieties and misrepresentations with
respect to their purchase of investment shares.


In addition, plaintiffs allege that Wasserman: (1)
solicited from them assignments of Rights of
Action which he used to benefit Sounion, and not


the plaintiffs; (2) conspired with the lessor of a
well to terminate a lease on the well, and
renegotiated the lease to the detriment of plaintiffs
and to the benefit of Sounion; and (3) transferred
from Sounion to Spheric Petroleum, Inc. and then
to Alaina, Ltd., Ankar, Ltd., and Lande Realty,
Ltd., a substantial interest in the oil wells in which
Sounion was involved so as to shelter his funds
and render himself judgment proof. As a direct
consequence of Wasserman’s conduct [**4]
plaintiffs allege they have suffered a loss of $
177,347.79.


[*683] On October 1, 1987, plaintiffs filed suit in
the United States District Court for the District of
Maryland alleging violations of the Racketeer
Influenced and Corrupt Organizations Act, 18
U.S.C. § 1961, et seq., and state law claims of
deceit, negligent misrepresentation and breach of
contract. They named as defendants Wasserman,
Sounion Petroleum, Inc., Spheric Petroleum, Inc.,
Alaina, Ltd., Ankar, Ltd., and Lande Realty, Ltd.
Each defendant moved to dismiss the RICO count
for failure to state a claim upon which relief can
be granted, and failure to plead the RICO count
with requisite specificity.


Finding that plaintiffs ″have presented no facts
whatsoever″ connecting defendants Spheric,
Alaina, Ankar, and Lande Realty to the alleged
RICO violation, the district court dismissed the
claim as to those defendants. The court further
held that in regard to the claim against Wasserman
and Sounion the complaint failed to allege a
″pattern of racketeering activity,″ an essential
element in any RICO action. 18 U.S.C. §§ 1961(5)
& 1962(c). Inasmuch as the RICO claim [**5]
was the sole basis for federal jurisdiction, the
remaining state law counts were dismissed without
prejudice to the right to pursue those claims in
state court.


Subsequent to the dismissal, plaintiffs moved the
district court to reconsider its order and to grant
leave to amend their complaint. The court denied
these motions, and this appeal followed.
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II.


Plaintiffs first claim that the district court erred in
finding that they failed to allege a pattern of
racketeering activity. We hold, however, that no
pattern of activity was alleged.


HN2 The ″pattern″ requirement is more than
incidental to the operation of the RICO statute. In
providing a remedy of treble damages for injury
″by reason of a violation of″ RICO’s substantive
provisions, 18 U.S.C. § 1964(c), Congress
contemplated that only a party engaging in
widespread fraud would be subject to such serious
consequences. See S.Rep.No. 617, 91st Cong., 1st
Sess. 158 (1969) (″One isolated ’racketeering
activity’ was thought insufficient to trigger the
remedies provided under the proposed chapter,
largely because the net would be too large and the
remedies disproportionate to the gravity of the
offense. [**6] ″); 116 Cong.Rec. 35193 (1970)
(RICO ″not aimed at isolated offender″) (statement
of Rep. Poff). The pattern requirement in §
1961(5) thus acts to ensure that RICO’s
extraordinary remedy does not threaten the
ordinary run of commercial transactions; that
treble damage suits are not brought against isolated
offenders for their harassment and settlement
value; and that the multiple state and federal laws
bearing on transactions such as this one are not
eclipsed or preempted.


The Supreme Court recently visited RICO’s
pattern requirement. H.J. Inc. v. Northwestern
Bell Telephone Co., 492 U.S. 229, 109 S. Ct. 2893,
106 L. Ed. 2d 195 (1989). The H.J. Inc. Court
reaffirmed that HN3 ″to prove a pattern of
racketeering activity a plaintiff . . . must show that
the racketeering predicates are related, and that
they amount to or pose a threat of continued
criminal activity.″ Id. at 2900 (emphasis in
original). Predicate acts are related if they have
″’the same or similar purposes, results,
participants, victims, or methods of commission,
or otherwise are interrelated by distinguishing
characteristics and are not isolated events.’″ Id. at
2901, quoting 18 U.S.C. § 3575 [**7] (e).


HN4 Continuity, in turn, refers ″either to a closed
period of repeated conduct, or to past conduct that
by its nature projects into the future with a threat
of repetition.″ Id. at 2902 (emphasis added). To
satisfy the continuity element, a plaintiff must
show that ″the predicates themselves amount to,
or . . . otherwise constitute a threat of, continuing
racketeering activity.″ Id. at 2901 (emphasis in
original). Significantly, ″predicate acts extending
over a few weeks or months and threatening no
future criminal conduct do not satisfy this
requirement: Congress was concerned in RICO
with long-term criminal [*684] conduct.″ Id. at
2902. See also id. (continuity requires activity
over a ″substantial period of time″); id. at n. 4
(continuity requires ″long-term criminal activity″).
Thus, predicate acts must be part of a prolonged
criminal endeavor.


In articulating the ″continuity plus relationship″


test, the H.J. Inc. Court endorsed a
commonsensical, fact-specific approach to the
pattern requirement. Id. at 2899, 2902.
Accordingly, the H.J. Inc. HN5 Court rejected, as
had this court and most other circuits, the rigid
notion that predicate [**8] acts form a pattern
only when they are part of separate illegal
schemes. 109 S. Ct. at 2899-2901 & n. 3. See also
International Data Bank, Ltd. v. Zepkin, 812 F.2d
149, 155 (4th Cir. 1987). The Court observed that
″multiple predicates within a single scheme″ may
indeed constitute criminal activities which have
long-term and widespread consequences -- the
very acts RICO was intended to prohibit. 109 S.
Ct. at 2899. Predicate acts which arise under a
single scheme, then, may be a pattern for RICO
purposes if they are continuous and related. Again,
however, the test is commonsensical, not
formulaic. Id. Thus, the existence of a single
scheme alone, while not dispositive, can be
relevant to the continuity inquiry. See id. at 2901
(″proof that a RICO defendant has been involved
in multiple criminal schemes would certainly be
highly relevant to the inquiry into the continuity
of the defendant’s racketeering activity″).
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Here, plaintiffs’ allegations fail to satisfy the
continuity prong of RICO’s pattern requirement.
Defendants’ actions were narrowly directed
towards a single fraudulent goal. They involved a
limited purpose: to defraud [**9] Menasco, Inc.
and Lucky Two, Inc. with respect to their oil
interests. They involved but one perpetrator:
Wasserman. They involved but one set of victims:
Menasco and Lucky Two. Finally, the transaction
took place over approximately one year. Clearly,
these acts do not constitute ″ongoing unlawful
activities whose scope and persistence pose a
special threat to social well-being.″ Zepkin, 812
F.2d at 155.


Nor does anything in the defendant’s actions
suggest ″a distinct threat of long-term racketeering
activity, either implicit or explicit.″ H.J. Inc. at
2902. HN6 Whether such a threat inheres in a
defendant’s predicate acts ″depends on the specific
facts of each case.″ Id. Plaintiffs contend that
Wasserman’s fraudulent acts constitute ″a regular
way of conducting [their] ongoing legitimate
business,″ id., thus threatening future continuance.
They rely on two sets of allegations to establish
defendant’s ongoing scheme: the existence of
dummy corporations designed to divert Sounion’s
fraudulent assets, and the fact that Wasserman
committed fraudulent acts against ″various
individuals.″ These allegations lack the specificity
needed to show a ″distinct″ threat [**10] of
continuing racketeering activity. The complaint
fails to supply any details regarding either the
operation of the dummy corporations or the
identity or activity of the other persons purportedly
defrauded by the defendant. Plaintiffs’ conclusory
allegations fail to satisfy Fed. R. Civ. P. 9(b)’s
HN7 requirement that averments of fraud be
stated with particularity. See Schreiber Distributing
Co. v. Serv-Well Furniture Co., 806 F.2d 1393,
1400-01 (9th Cir. 1986) (plaintiff must plead
″circumstances of the fraudulent acts that form the
alleged pattern of racketeering activity with
sufficient specificity pursuant to Fed.R.Civ.P.
9(b)″). They therefore cannot be relied upon to
show a continuing pattern of fraudulent acts.


A comparison of this case with H.J. Inc. reveals
the lack of continuing racketeering activity here.
In H.J. Inc., respondents Northwestern Bell, its
officers, the Minnesota Public Utilities
Commission, and others participated in a
systematic rate hike scheme on a scale that dwarfs
the present venture. The H.J. Inc. defendants’
numerous predicate acts spanned at least six
years. During that period, the defendants employed
a variety of stratagems [**11] including cash
payments to commissioners, offers of future
employment, meals, parties, and airline, sporting,
and entertainment tickets. Thousands of
Northwestern Bell customers suffered long term,
multiple, and repeated [*685] injuries. The scale
on which racketeering is conducted may provide
some indication of its ongoing nature. The number
of victims, as well as the duration and magnitude
of the scheme to defraud, plainly distinguish H.J.
Inc. from the instant case.


In the face of allegations of far more widespread
racketeering than alleged here, we have held that
no pattern of racketeering activity existed and that
plaintiffs must seek recourse outside the RICO
statute. In Zepkin, for example, we found there
was no pattern where there was but a single
limited fraudulent purpose which involved ten
investors. In Brandenburg v. Seidel, 859 F.2d 1179
(4th Cir. 1988), by contrast, the court assumed
that a pattern existed, without actually finding so,
because there were over 22,000 victims and
because defendants had committed a series of
independent acts all having distinct criminal ends
in themselves. Other circuits have also failed to
find a pattern [**12] of racketeering activity in
cases where the alleged fraud was of the
dimensions in this case. See e.g., Torwest DBC,
Inc. v. Dick, 810 F.2d 925, 928-29 (10th Cir.
1987); Medallion Television Enterprises, Inc. v.
SelecTV of California, Inc., 833 F.2d 1360,
1362-64 (9th Cir. 1987); Jones v. Lampe, 845 F.2d
755, 757-58 (7th Cir. 1988); Lipin Enterprises,
Inc. v. Lee, 803 F.2d 322, 323-24 (7th Cir. 1986);
Roeder v. Alpha Industries, Inc., 814 F.2d 22,
30-31 (1st Cir. 1987).
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This case presents a paradigm of one in which no
pattern of racketeering activity is present. HN8 If
the pattern requirement has any force whatsoever,
it is to prevent this type of ordinary commercial
fraud from being transformed into a federal RICO
claim. Flip Mortgage Corp. v. McElhone, 841
F.2d 531, 538 (4th Cir. 1988); HMK Corp. v.
Walsey, 828 F.2d 1071, 1074 (4th Cir. 1987). If
we were to recognize a RICO claim based on the
narrow fraud alleged here, the pattern requirement
would be rendered meaningless. We refuse, as did
H.J. Inc., to read the statutory term as surplusage.
See also [**13] Sedima, S.P.R.L. v. Imrex Co.,
Inc., 473 U.S. 479, 500, 87 L. Ed. 2d 346, 105 S.
Ct. 3275 (1985) (RICO is ″quite different from
the original conception of its enactors″ in part
because of the failure of ″courts to develop a
meaningful concept of ’pattern’″).


III.


Plaintiffs also argue that the district court abused
its discretion in denying them leave to amend
their complaint. We see no need to resolve that
question, however, because plaintiffs must be
permitted leave to amend their complaint in light
of H.J. Inc.


Plaintiffs complained initially before this court
that despite an absence of any prejudice to
defendants they were denied leave to amend their
complaint even once. The apparent basis of the
district court’s denial of leave to amend was one
of futility. See Foman v. Davis, 371 U.S. 178, 182,


9 L. Ed. 2d 222, 83 S. Ct. 227 (1962). After H.J.
Inc., this court requested supplemental briefing
from the parties, in part to address the relevance
of plaintiffs’ proposed amendments in light of that
decision. Plaintiffs claimed that if permitted leave
to amend, they would clearly and unequivocally
establish the existence of a pattern of [**14]
racketeering activity. Specifically, plaintiffs would
allege that Sounion had conveyed 97% of its
interest to Spheric, which had then conveyed half
of such interest to the remaining defendants.
Further, plaintiffs would allege ″that defendants
employed the same scheme with respect to
approximately 25 other Maryland individuals and
corporations.″


If these allegations are pled with the requisite
particularity, they would satisfy H.J. Inc.’s
requirement of a ″regular way of conducting
defendant’s ongoing legitimate business,″ 109 S.
Ct. at 2902, that carries with it a distinct threat of
future racketeering activity. The absence of such
an element is the defect in the present complaint.
We believe that the H.J. Inc. decision counsels a
remand of this action to give plaintiffs an
opportunity to satisfy the continuity element of
RICO’s pattern requirement. H.J. Inc. focuses in
detail upon continuity. Because plaintiffs lacked
H.J. Inc.’s guidance on this point, they should
[*686] be allowed to amend their complaint to try
to come within its parameters.


REMANDED WITH DIRECTIONS.
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Opinion


[*611] Defendant appeals from a sentence
imposed pursuant to a no contest plea to a charge
of arson, a third degree felony, in [*612] violation
of U.C.A., 1953, § 76-6-102 (1978 ed.).







On April 11, 1983, Citizens Bank acquired
defendant’s home in Stansbury Park through trust
deed foreclosure. Four days later, while defendant
was in the process of removing the last of his
belongings from the home, a fire broke out,
causing considerable structural damage to the
house. An arson investigation disclosed that two
fires had been deliberately set with liquid
accelerants. Defendant was charged with arson
and aggravated arson and pleaded no contest to
the lesser offense. The greater offense was
dismissed. On March 27, 1984, defendant filed
his petition in bankruptcy. On July 16 of that year,
the trial court entered its judgment and order
sentencing defendant to 0 to 5 years in the Utah
State Prison, but staying execution of the sentence
and placing him on probation on certain
conditions. One of the conditions imposed was
that defendant pay restitution in the [**2] amount
of $10,477.34 to Farmers Insurance Co. and
$12,737.20 to U.S.F. & G., both amounts incurred
by the insurance companies in repairing the home
for Citizens Bank, their insured. The rate of
repayment was to be determined by the
Department of Adult Probation and Parole.


The principal issue raised by defendant is whether
the trial court exceeded its authority in ordering
defendant to reimburse the insurance companies
for their loss in compensating Citizens Bank.
Defendant claims that the trial court erred in not
inquiring into the ability of defendant to make the
required restitution, particularly in light of his
pending bankruptcy.


HN1 It is proper for the court to impose restitution
unless upon a hearing in court the defendant
objects to its imposition. U.C.A., 1953, §
77-18-1(8) (1982 ed.) (Supp. 1983); §
76-3-201(3)(c) (Supp. 1983). We have no
designation of record on appeal and no transcript
of the sentencing hearing. We therefore do not
know whether defendant objected to the imposition
of restitution or whether the trial court failed to
inquire into defendant’s ability to pay. We must


decline to consider the issue since it must be
presumed that it is raised for the first [**3] time
on appeal.


Even if we were to reach the issue, the record
before us contains sufficient evidence to support a
finding that restitution was appropriate. A
presentence investigation report prepared by the
Department of Adult Probation and Parole is in
the record. That report contains information on
defendant’s monthly income, computed at $2,500,
and monthly expenses totalling $1,420. That
information would appear to furnish a proper
basis for the trial court’s order of restitution.


Defendant’s claim that his debt to Citizens Bank
was discharged in bankruptcy is without merit.
The Utah legislature has declared that HN2
restitution imposed in conjunction with a judgment
on a criminal offense is considered a debt for
″willful and malicious injury″ for purposes of
exceptions listed to discharge in bankruptcy as
provided in title 11, section 523, U.S.C.A.; U.C.A.,
1953, § 77-18-1(9) (1982 ed.) (Supp. 1983).
Defendant’s restitution debt is nondischargeable
under the Bankruptcy Code 523(a)(6) because
defendant intentionally, willfully, and maliciously
committed arson. U.C.A., 1953, § 76-6-102 (1978
ed.); see Aetna Life & Casualty Co. v. Purk, 28
Bankr. Rep. 234 (1983) (debtor [**4] committed
waste in violation of mortgage commitment,
having set fire to house, and committed willful,
intentional, and malicious act; debt was
nondischargeable, Bankr. Code, 11 U.S.C.A. §
523(a)(6)).


However, we desire to register a caveat regarding
U.C.A., 1953, § 77-18-1(9), which provides:


On a plea of guilty or no contest or conviction
of any crime or offense:


. . .


(9) Restitution imposed under this chapter is
considered a debt for ″willful and malicious
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injury″ for purposes of exceptions listed to
discharge in bankruptcy as provided in Title
11, Section 523, U.S.C.A.


(Emphasis added.) This subsection may not
comport with the Bankruptcy Code. Section
523(a)(6) does not broadly except as
nondischargeable a debt for any crime, but [*613]
only for ″willful and malicious injury by the
debtor to another entity or to the property of
another entity.″ Bankr. Code, 11 U.S.C.A. §
523(a)(6). See United Bank of Southgate v. Nelson,
35 Bankr. Rep. 766 (1983); In the Matter of
Simmons v. Simmons, 17 Bankr. Rep. 259 (1982).


The Bankruptcy Act of 1898 excepted from
discharge ″liabilities for willful and malicious
injuries to the person or property of [**5] another.″
§ 17(a)(8), as amended, formerly 11 U.S.C. §
35(a)(8). In Tinker v. Colwell, 193 U.S. 473, 24 S.
Ct. 505, 48 L. Ed. 754 (1904), the Supreme Court
held as nondischargeable under this provision a
husband’s recovery of damages in state court
against the bankrupt defendant for adultery
committed with the plaintiff’s consenting wife.
Some courts subsequently interpreted the Supreme
Court’s rationale to mean that conduct manifesting
reckless disregard for the rights of others and
causing damage resulted in nondischargeable
liability for ″willful″ injury within the meaning of
section 17(a)(8).


Nevertheless, by replacing section 17(a)(8) of the
former act with section 523(a)(6) of the 1978
code, Congress expressly intended to overrule
legislatively the reckless disregard test for
nondischargeability. The new statutory language
excepts from discharge a debt only ″for willful
and malicious injury by the debtor to another.″ §
523(a)(6). Both the House and the Senate reports
on versions containing identical language
explained that section 523(a)(6) excepted from
dischargeability debts for willful and malicious
injury by the debtor and that ″under this paragraph,
’willful’ [**6] means deliberate or intentional. To


the extent that Tinker v. Colwell held that a less
strict standard is intended and to the extent that
other cases have relied on Tinker to apply a
’reckless disregard’ standard, they are overruled.″
H.R. Rep. No. 95-595, 95th Cong., 1st Sess. 365
(1977), reprinted in 1978 U.S. Code Cong. & Ad.
News 5963, 6320-21; S. Rep. No. 95-989, 95th
Cong., 1st Sess. 79 (1978), reprinted in 1978 U.S.
Code Cong. & Ad. News 5787, 5865.


As summarized by a leading treatise, the effect of
the provision of the 1978 code is:


In order to fall within the exception of section
523(a)(6), the injury to an entity or property
must have been willful and malicious. An
injury of an entity or property may be
malicious injury within this provision if it was
wrongful and without just cause or excessive,
even in the absence of personal hatred, spite or
ill-will. The word ″willful″ means ″deliberate
or intentional,″ a deliberate and intentional act
which necessarily leads to injury. Therefore, a
wrongful act done intentionally, which
necessarily produces harm and is without just
cause or excuse, may constitute a willful and
malicious injury.


3 Collier [**7] on Bankruptcy § 523.16, at
523-118 (15th ed. 1983).


In the instant case, restitution imposed in
conjunction with defendant’s conviction and
sentence for arson is a debt for ″willful and
malicious injury″ for purposes of exceptions
discharged in bankruptcy. However, although
correct in this fact situation, we express concern
that the sweep of section 77-1-8(9) may be too
broad in other contexts.


Finally, defendant claims that there was ″no direct
victim″ in this case, where the bank had been
reimbursed by the insurance companies and the
trial court improperly allowed the insurance
companies to subrogate their nonexisting right of
collection in the state court. We have just stated


706 P.2d 611, *612; 1985 Utah LEXIS 910, **4


Page 3 of 4







that defendant’s debt was not dischargeable. Apart
from that, it should be noted that HN3 a ″victim″


is a person who the court determines has suffered
pecuniary damages as a result of the defendant’s
criminal activities. U.C.A., 1953, § 76-3-201(4)(d)
(1978 ed.) (Supp. 1983). A ″person″ may be an
individual, a public or private corporation, a
government, a partnership, or an unincorporated
association. Id., § 76-1-601(5). In line with those
definitions, the trial court properly ascertained the
insurance [**8] companies as defendant’s victims.


Although defendant has not raised the matter, our
review of the record indicates that the order does
not reflect the reasons for the trial court’s decision
to order restitution. Under the relevant statute,
[*614] HN4 if the court determines that restitution


is either appropriate or inappropriate, it shall
make the reason for the decision ″a part of its
written order.″ U.C.A., 1953, § 76-3-201(3)(a)
(1978 ed.) (Supp. 1983).


In the case before us, there is ample record
evidence, from which the trial court could have
found that restitution was proper. Notwithstanding
the mandate of the statute that the trial court’s
reasons be included as part of its order, we believe
that the failure to do so in this case was harmless
error. Nonetheless, we draw attention to this
requirement for future guidance of the sentencing
courts.


Defendant’s sentence is affirmed in all respects.
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LexisNexis® Headnotes


Criminal Law & Procedure > Sentencing >
Imposition of Sentence > Factors


HN1 Under Utah Code Ann. § 76-3-207(2)(a)(iv),
the jury exercises wide discretion when
determining what sentence to impose, and can
consider any facts in aggravation or mitigation of
the penalty that the court considers relevant to the
sentence.


Criminal Law & Procedure > Jurisdiction & Venue >
Venue


HN2 When the district court grants a motion to
transfer venue, the judge is required by statute to
transfer the case for trial to the transferee court.
Former Utah Code § 78-13-10 (2001). By rule,
the transfer of all documents of record concerning
the case is to be effected without delay. Utah R.
Crim. P. 29(e).


Criminal Law & Procedure > Jurisdiction & Venue >
Venue


HN3 For purposes of venue, where the alleged
harm is a tainted jury in a trial that has already
taken place, the question is not a mere likelihood
of bias in the jury venire; it is actual bias on the
part of the jurors who actually sat.


Criminal Law & Procedure > ... > Standards of
Review > Plain Error > Definition of Plain Error


HN4 A claim of plain error fails in the absence of
proof that an error is harmful - in the sense of
having a reasonable likelihood of affecting the
outcome.


Criminal Law & Procedure > ... > Counsel >
Effective Assistance of Counsel > Tests for


Ineffective Assistance of Counsel


HN5 An ineffective assistance of counsel claim
requires a showing both that counsel’s
performance was deficient and that the deficient
performance prejudiced the defense.


Criminal Law & Procedure > Jurisdiction & Venue >
Venue


Criminal Law & Procedure > ... > Standards of
Review > Abuse of Discretion > Venue


HN6 The law leaves decisions regarding venue
transfer largely in the discretion of the trial judge.
The supreme court overturns discretionary
judgments on such matters only in the rare case of
an abuse of discretion.


Criminal Law & Procedure > Jurisdiction & Venue >
Venue







HN7 Trial judges act well within the broad
bounds of their discretion in denying venue
transfer motions in the face of allegations of bias
based on general apprehensions based upon
conjecture.


Criminal Law & Procedure > Jurisdiction & Venue >
Venue


HN8 For purposes of venue, the existence of other
alternatives does not make the one selected by the
judge an irrational one.


Criminal Law & Procedure > Appeals > Procedural
Matters > Briefs


HN9 A brief under Utah R. App. P. 24 that
exceeds the rule’s limits on length, for example,
would be rejected by the clerk’s office, as would
a brief that fails to include a table of contents or
statement of the standard of review. Utah R. App.
P. 24(a)(2), (5). Typically a party filing a
noncompliant brief would be given an opportunity
to correct those sorts of deficiencies. But failure to
do so theoretically could result in the supreme
court’s failure to reach the merits on the basis of
the party’s procedural default under Utah R. App.
P. 24.


Criminal Law & Procedure > Appeals > Procedural
Matters > Briefs


HN10 Utah R. App. P. 24 requires an appellant’s
brief to set forth the contentions and reasons of
the appellant with respect to the issues presented
with citations to the authorities, statutes, and parts
of the record relied on. Utah R. App. P. 24(a)(9).
The clerk’s office makes no attempt to police that
rule at the outset. That assessment is left to the
court. The supreme court performs it not as a
matter of gauging procedural compliance with the
rule, but as a necessary component of its evaluation
of the case on its merits, as viewed through the
lens of the applicable standard of review.


Criminal Law & Procedure > Appeals > Procedural
Matters > Briefs


HN11 While failure to cite to pertinent authority
may not always render an issue inadequately
briefed, it does so when the overall analysis of the
issue is so lacking as to shift the burden of
research and argument to the reviewing court.


Criminal Law & Procedure > Appeals > Procedural
Matters > Briefs


Criminal Law & Procedure > ... > Standards of
Review > Deferential Review > General Overview


Criminal Law & Procedure > Appeals > Reversible
Error > General Overview


Evidence > Weight & Sufficiency


HN12 An appellant who seeks to prevail in
challenging the sufficiency of the evidence to
support a factual finding or a verdict on appeal
should follow the dictates of Utah R. App. P.
24(a)(9), as a party who fails to identify and deal
with supportive evidence will never persuade an
appellate court to reverse under the deferential
standard of review that applies to such issues.
That said, the supreme court concludes that the
hard-and-fast default notion of marshaling is more
problematic than helpful - particularly when
compounded by the heightened requirements of
the caselaw (to present every scrap of evidence
and to play devil’s advocate) and the retention of
discretion to disregard a marshaling defect where
the supreme court deems it appropriate. The
supreme court therefore repudiates the default
notion of marshaling sometimes put forward in
the cases and reaffirms the traditional principle of
marshaling as a natural extension of an appellant’s
burden of persuasion. From here on the supreme
court’s analysis will be focused on the ultimate
question of whether the appellant has established
a basis for overcoming the healthy dose of
deference owed to factual findings and jury
verdicts - and not on whether there is a technical
deficiency in marshaling meriting a default. The
focus should be on the merits, not on some
arguable deficiency in the appellant’s duty of
marshaling.
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Criminal Law & Procedure > Appeals > Procedural
Matters > Briefs


HN13 For purposes of an appellant’s brief, the
supreme court repudiates the requirements of
playing devil’s advocate and of presenting every
scrap of competent evidence in a comprehensive
and fastidious order. That formulation is nowhere
required in Utah R. App. P. 24. Also, its principal
impact on briefing has been to incentivize
appellees to conduct a fastidious review of the
record in the hope of identifying a scrap of
evidence the appellant may have overlooked. That
is not the point of the marshaling rule, and will no
longer be an element of the supreme court’s
consideration of it.


Criminal Law & Procedure > ... > Standards of
Review > Substantial Evidence > Sufficiency of
Evidence


Criminal Law & Procedure > Appeals > Reversible
Error > General Overview


Evidence > Weight & Sufficiency


HN14 When the supreme court considers an
insufficiency of the evidence claim, it reviews the
evidence and all inferences which may reasonably
be drawn from it in the light most favorable to the
verdict of the jury. The supreme court may reverse
a verdict only when the evidence, so viewed, is
sufficiently inconclusive or inherently improbable
that reasonable minds must have entertained a
reasonable doubt that the defendant committed
the crime of which he or she was convicted.


Criminal Law & Procedure > ... > Standards of
Review > Substantial Evidence > Verdicts


Evidence > Types of Evidence > Circumstantial
Evidence


HN15 Direct evidence is not required for a
conviction. Sustainable verdicts are entered every
day on the sole basis of circumstantial evidence.
Where the jury returns a verdict that is reasonably
sustained by circumstantial evidence and the


inferences drawn from it, the supreme court must
uphold the jury’s verdict.


Criminal Law & Procedure > Preliminary
Proceedings > Preliminary Hearings > General
Overview


Criminal Law & Procedure > ... > Standards of
Review > Deferential Review > General Overview


HN16 The evidentiary standard on bindover is
low. All that is required is believable evidence of
all the elements of the crime charged. The
magistrate’s assessment of that evidence is
deferential, viewed in the light most favorable to
the prosecution and with all reasonable inferences
given to the prosecution.


Criminal Law & Procedure > Preliminary
Proceedings > Preliminary Hearings > General
Overview


HN17 An error at the preliminary stage is cured if
a defendant is later convicted beyond a reasonable
doubt.


Criminal Law & Procedure > Preliminary
Proceedings > Preliminary Hearings > General
Overview


HN18 A conviction renders any defect in a
bindover order moot.


Criminal Law & Procedure > ... > Standards of
Review > Plain Error > Definition of Plain Error


HN19 To reverse on plain error grounds, the
supreme court would have to conclude that there
was an error, that the error was obvious, and that
the error was prejudicial.


Criminal Law & Procedure > Criminal Offenses >
Miscellaneous Offenses > General Overview


HN20 Under Utah Code Ann. § 76-5-202(1)
(2000), desecration of a human body does not
qualify as a statutory aggravator under the law in
2000.
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Opinion by: LEE


Opinion


[**647] JUSTICE LEE, opinion of the Court:


[*P1] Cody Nielsen was convicted of the
aggravated murder of Trisha Autry and sentenced
to life without parole. On this appeal, Nielsen
raises a series of challenges to the venue for his
trial—a Cache County trial with a jury comprised
of Box Elder County residents. He also questions
the sufficiency of the evidence to sustain lesser
offenses of kidnapping and aggravated kidnapping
and the sufficiency of the evidence to sustain his
bindover for trial on aggravated murder. Finally,
he asserts that his convictions for kidnapping and
desecration of a body should have merged with
his conviction of aggravated murder, necessitating
vacatur of these lesser offenses.


[*P2] We affirm Nielsen’s conviction of and
sentence for aggravated murder and desecration
of a body, but reverse and vacate [***2] his
kidnapping and aggravated kidnapping convictions
on merger grounds.


I


[*P3] On the morning of June 24, 2000,
fifteen-year-old Trisha Autry disappeared from
her home in Hyrum, Utah. Her disappearance
remained a mystery for nearly a year, until the
remains of her body and clothing were discovered
buried in a hole at the U.S.D.A. Predator Research


Facility in the nearby town of Millville. Nielsen,
an employee at the Predator Facility, was
eventually arrested and charged with her murder.


[*P4] According to the evidence gathered by law
enforcement, Nielsen first met Trisha in April of
2000. She was walking home from school with a
friend when he passed them in his truck several
times. He eventually pulled up and began talking
to them. Nielsen gave them his pager number, and
told them to call him if they ″ever want[ed] to go
do something, party, drink, whatever.″


[*P5] A few days later, Trisha was walking home
with a different friend when Nielsen’s truck
passed them again. Trisha’s friend testified that
Trisha became agitated, and told her that the man
in the truck—whom she called ″Sam″—had been
following her and calling her at home. The two
girls ran away from the truck when it passed
again, and were eventually [***3] picked up by
their neighbor. The neighbor testified that the girls
were ″pretty nervous.″ After this second incident,
Trisha began calling home after school ″pretty
much every day″ and asking her family members
to come and pick her up so that she wouldn’t have
to walk home.


[*P6] Trisha’s mother awoke early on the
morning of June 24 and discovered that Trisha
was not in her bedroom. After the family failed to
find her, Trisha’s mother called the police to
report Trisha missing at about 6:30 a.m.


[*P7] In Trisha’s room, her mother noticed that
many of Trisha’s belongings were missing: the
clothing she had worn the previous day, a pair of
old tennis shoes that Trisha didn’t like, and a bra
that she only wore when sleeping. The missing
clothes led her mother to deduce that she hadn’t
left to meet anyone, because Trisha would have
changed into clean clothes, and only wore dirty
clothes ″if she wasn’t going anywhere.″ Based on
this and other evidence, Trisha’s mother concluded
that she had gone for a solitary walk. The
immediate investigation into Trisha’s


2014 UT 10, *10; 326 P.3d 645, **645; 2014 Utah LEXIS 50, ***1


Page 4 of 14







disappearance failed to produce any information
on her whereabouts.


[*P8] A few weeks earlier, in late May or early
June of 2000, one of Nielsen’s coworkers, [***4]
William Pitt, noticed Nielsen digging a large hole
on the grounds of the Predator Facility, using a
backhoe and grader that he used in his job at the
facility. When Pitt asked him about the hole,
Nielsen told him he wanted to ″see how deep of a
hole he could dig″ with the backhoe. Pitt told
Nielsen to fill the hole because it was a safety
[**648] hazard. In the following months, Pitt and
another employee, Doris Zemlicka, observed
Nielsen digging around the area with a backhoe,
creating a large pile of trash and debris in and on
the now-filled-in hole. Eventually they noticed
that Nielsen burned the pile of trash and debris
over the course of an entire day.


[*P9] Almost one year later, the efforts of a
private investigator led police to identify Nielsen
as a suspect in Trisha’s disappearance and to
home in on the Predator Facility. Cadaver dogs
were brought in as an element of a search of the
facility. The dogs alerted on the area of the hole
dug by Nielsen. In the ensuing excavation, law
enforcement discovered a part of Trisha’s jawbone,
several hundred other bone fragments, her shoes,
bra, and part of the waistband of her underwear.
The police interviewed Nielsen, who admitted
that he had met Trisha [***5] and sometimes went
by the nickname ″Sam.″ Under further questioning,
Nielsen neither admitted nor denied that he killed
Trisha.


[*P10] Nielsen was charged with aggravated
murder, obstruction of justice, and desecration of
a dead body. After a preliminary hearing, the trial
court bound him over as charged. Nielsen
subsequently filed a motion for a change of
venue—from Cache County to Davis
County—asserting a potential for jury bias against
him due to extensive pretrial publicity in Cache
County. The State did not oppose the motion,
which was granted by the trial court.


[*P11] For reasons unclear from the record, the
trial court did not immediately transfer the case to
Davis County. Instead, ongoing pretrial
proceedings continued in Cache County. About a
year later, in September 2002, defense counsel
raised the venue issue again, this time seeking a
trial in Box Elder County instead of Davis. Again,
the State did not object, and the trial court agreed.


[*P12] Again, however, the case was not
immediately transferred. Instead, the parties’
attention turned to concerns regarding the size and
security of the courtroom facilities in Box Elder
County. In light of these concerns, the State
suggested that the trial [***6] be held in Cache
County; the defense objected. Ultimately, the trial
court ordered that the trial be held in Cache
County, but with jurors chosen in and transported
from Box Elder County.


[*P13] Before trial, the prosecution amended the
information, charging Nielsen with one count of
aggravated murder, two counts of desecration of a
human body, one count of aggravated kidnapping,
and one count of kidnapping. At trial, after the
State had concluded its case-in-chief, the defense
moved for a directed verdict on all five charges.
The trial court denied the motion.


[*P14] The jury ultimately convicted Nielsen as
charged, finding that the kidnapping and
aggravated kidnapping charges served as the
statutory aggravators required to sustain the
aggravated murder charge. The trial court noted
that kidnapping was a lesser-included offense of
aggravated kidnapping, however, and ruled that
the kidnapping conviction should merge into
aggravated kidnapping. For reasons unclear on
the record, however, the court’s final judgment
failed to reflect the ruling on merger—indicating
instead that Nielsen was convicted on both the
kidnapping and aggravated kidnapping charges.


[*P15] After returning its verdict, the jury also
[***7] heard evidence that Nielsen had been


previously convicted of assault. At the time the
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crime was committed, a prior felony conviction
involving ″the use or threat of violence to a
person″ was a statutory aggravator for aggravated
murder. UTAH CODE § 76-5-202(1)(h) (2000). But
although Nielsen had been charged and convicted
on a felony assault charge, the conviction had
been statutorily reduced to a class A misdemeanor
under Utah Code section 76-3-402. The jury
received a copy of the criminal record and
concluded that Nielsen’s crime was a felony
involving the use of violence, and considered it as
a statutory aggravator for sentencing purposes.


[*P16] Nielsen’s aggravated murder conviction
triggered the capital sentencing statute. UTAH CODE


§ 76-3-207. HN1 Under that statute, the jury
exercises wide discretion when determining what
sentence to impose, and can consider ″any . . .
facts in aggravation or mitigation of the penalty
that the court considers relevant to the sentence.″
Id. § 76-3-207(2)(a)(iv). [**649] Of the three
possible sentences that the jury could have
imposed (life, life without the possibility of parole,
and death), the jury sentenced Nielsen to life
without the possibility of parole. [***8] He was
also sentenced to fifteen years to life in prison for
the aggravated kidnapping charge and up to five
years in prison for each count of desecration of a
human body. His sentences were to run
consecutively.


[*P17] Nielsen filed a timely motion for new trial
in April 2004. For reasons not entirely clear from
the record, that motion was left pending—without
Nielsen ever submitting a memorandum in support
and without any ruling disposing of the
motion—for over four years. Eventually, in July
2008, the district court issued two separate orders
finally disposing of Nielsen’s pending motion.
Nielsen filed two separate notices of appeal, each
within thirty days of the district court’s orders.


[*P18] The parties appear to concede the
timeliness of Nielsen’s appeal, and we see no
reason to disagree. Under rule 4(b)(1) of the Utah
Rules of Appellate Procedure, the thirty-day period


for Nielsen’s notice of appeal was to ″run[] from
the entry of the [district court’s] order disposing
of the motion″ for new trial. It appears from the
record that the trial court did not ″dispos[e] of″
the motion until July 2008, so we conclude that
Nielsen filed a timely notice of appeal preserving
our appellate jurisdiction.


II


[*P19] On [***9] appeal, Nielsen challenges his
convictions and sentences on several grounds.
First, he asserts a range of errors related to venue
issues—asserting plain error by the district court
and/or ineffective assistance of counsel in
connection with the failure to transfer the case to
Davis County, the subsequent consideration of a
transfer to Box Elder County, and the ultimate
determination to try the case in Cache County
with Box Elder jurors. Second, Nielsen appeals
the denial of his motion for directed verdict on the
kidnapping charge, asserting that there was
insufficient evidence on an essential element of
that crime. Third, Nielsen challenges the
sufficiency of the evidence to bind him over for
trial on the charge of aggravated murder. And
finally, he appeals his convictions for aggravated
kidnapping, kidnapping, and desecration of a
body on merger grounds, asserting that these
crimes should have merged into the aggravated
murder conviction.


[*P20] We affirm Nielsen’s convictions and
sentences for aggravated murder and desecration
of a body, but reverse and vacate his convictions
for kidnapping and aggravated kidnapping on
merger grounds.


A. Venue Issues


[*P21] Nielsen asserts a series of challenges
[***10] to the various venue determinations


made by the district court—in the failure to
transfer the case to Davis County while later
determining to transfer the case to Box Elder
County, and also in holding the trial in Cache
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County with Box Elder jurors. The first of these
challenges was unpreserved in the district court,
and comes before us on Nielsen’s assertion of
ineffective assistance of counsel and plain error.
The latter challenge was preserved below. We
affirm, rejecting the first set of venue arguments
based on Nielsen’s failure to establish prejudice
and rejecting the last on the merits.


1. Failure to transfer to Davis County


[*P22] HN2 When the district court granted
Nielsen’s motion to transfer venue to Davis
County, the judge was required by statute to
transfer the case for trial to the transferee court.
UTAH CODE § 78-13-10 (2001). By rule, the transfer
of ″all documents of record concerning the case″


was to be effected ″without delay.″ UTAH R. CRIM.
P. 29(e). Nielsen asserts plain error in the district
court’s failure to do so, and claims that his trial
counsel was ineffective in not raising this issue
below. He also asserts parallel challenges to the
subsequent determination to transfer [***11] the
case to Box Elder County, claiming both plain
error and ineffective assistance in not abiding by
the initial decision to transfer to Davis County.


[*P23] We reject both claims for lack of proof of
prejudice. Nielsen’s only assertion of harm from
the district court’s failure to [**650] promptly
transfer the case to Davis County is the notion that
″the defendant was tried by a jury who was
selected from a county that had extensive
prejudicial media coverage of the alleged crimes
and bused the short distance to the county where
the alleged crimes took place.″ That is insufficient.
HN3 Where the alleged harm is a tainted jury in
a trial that has already taken place, the question is
not a mere likelihood of bias in the jury venire; it
is actual bias on the part of the jurors who actually
sat. Lafferty v. State, 2007 UT 73, ¶ 42, 175 P.3d
530. Nielsen has made no such showing. He has
asserted that pretrial publicity might have tainted
the jury venire, while conceding that he has no
evidence of actual bias on the part of any actual
juror.


[*P24] Nielsen’s lack of proof of such prejudice
foils his claims of plain error and ineffective
assistance of counsel. HN4 A claim of plain error
fails in the absence of proof that [***12] an error
is harmful—in the sense of having a ″reasonable
likelihood″ of affecting the outcome. State v.
Harris, 2012 UT 77, ¶ 24, 289 P.3d 591. The same
goes for a claim of ineffective assistance of
counsel. Such HN5 a claim requires a showing
both ″that counsel’s performance was deficient″
and that ″the deficient performance prejudiced the
defense.″ Strickland v. Washington, 466 U.S. 668,
687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984).
Thus, even assuming that the court’s failure to
transfer was error and that counsel was deficient
in failing to raise the issue, Nielsen’s claims fail
absent any salient showing of prejudice.


2. Holding trial in Cache County with Box Elder
jurors


[*P25] In December 2003, over two years after
Nielsen was first charged, the trial judge decided
to hold the trial in Cache County due to security
and logistical concerns relating to the courthouse
in Box Elder County. To minimize the risk of any
potential bias resulting from pretrial publicity,
however, the judge also determined to convene a
jury from a venire consisting of residents of
neighboring Box Elder County.


[*P26] Nielsen challenges the trial judge’s
decision overruling his objection to these
determinations. He bears a heavy burden in so
doing. HN6 The law [***13] leaves decisions
regarding venue transfer largely in the discretion
of the trial judge. See City of Grantsville v. Redev.
Agency, 2010 UT 38, ¶ 53, 233 P.3d 461. We
overturn discretionary judgments on such matters
only in the rare case of an abuse of discretion. Id.


[*P27] We see no abuse of discretion here.
Nielsen’s principal claim of an abuse of discretion
is his speculation that a jury assembled in Cache
County may have felt ″undue pressure . . . to make
a decision they may not otherwise make, if they
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were free from all of that over in Box Elder
County.″ But as we noted in the City of Grantsville
case, HN7 trial judges act well within the broad
bounds of their discretion in denying venue
transfer motions in the face of ″allegations of bias
. . . based on general apprehensions based upon
conjecture.″ 2010 UT 38, ¶ 53, 233 P.3d 461
(internal quotation marks omitted). That
conclusion is clearer where the defense has the
opportunity to ″weed out potentially biased jurors″


during voir dire proceedings, id., and even more
so where the court took the additional step of
busing jurors from a neighboring county.


[*P28] We cannot conclude that the judge’s
decisions were so arbitrary and capricious that ″no
reasonable [person] [***14] would take the view
adopted by the trial court.″ State v. Butterfield,
2001 UT 59, ¶ 28, 27 P.3d 1133 (alteration in
original) (internal quotation marks omitted).
Granted, other alternatives for dealing with
Nielsen’s concerns regarding pretrial publicity
were also available. The judge could have held the
trial in a different venue, such as Davis County,
for example. But HN8 the existence of other
alternatives does not make the one selected by the
judge an irrational one. And we accordingly
affirm because we deem his chosen approach a
reasonable one among many.


B. Sufficiency of the Evidence on Kidnapping
Convictions


[*P29] Nielsen’s challenge to his kidnapping and
aggravated kidnapping convictio ns sets its sights
on the denial of his motion for directed verdict.
He argues that there was insufficient evidence for
a reasonable jury to [**651] decide beyond a
reasonable doubt that Trisha went with Nielsen
against her will, a necessary element of kidnapping
(and thus also an element of aggravated
kidnapping). UTAH CODE §§ 76-5-301, -302.


[*P30] The applicable standard of review is again
highly deferential. In assessing a claim of
insufficiency of the evidence, ″we review the


evidence and all inferences which may [***15]
reasonably be drawn from it in the light most
favorable to the verdict of the jury.″ State v.
Maestas, 2012 UT 46, ¶ 302, 299 P.3d 892
(internal quotation marks omitted). We reverse
″only when the evidence, so viewed, is sufficiently
inconclusive or inherently improbable that
reasonable minds must have entertained a
reasonable doubt that the defendant committed
the crime of which he or she was convicted.″ Id.
(internal quotation marks omitted).


[*P31] In attempting to carry that heavy burden,
Nielsen sweepingly asserts that the State ″produced
no direct evidence on the victim’s unwillingness
to go with the defendant, and the best
circumstantial evidence that they could come up
with was that the victim might have been leery or
scared of the defendant.″ The State offers two
lines of response. First it asks us to stop short of
reaching the merits in light of Nielsen’s purported
failure to marshal the evidence—specifically, his
failure to present, ″in comprehensive and fastidious
order, every scrap of competent evidence
introduced at trial which supports the very findings
the appellant resists.″ Chen v. Stewart, 2004 UT
82, ¶ 77, 100 P.3d 1177 (internal quotation marks
omitted). Second, and alternatively, [***16] the
State challenges Nielsen’s position on the merits,
identifying evidence in the record that it sees as
sufficient to sustain an inference that Trisha was
taken against her will.


[*P32] We reject the State’s first point but agree
with its second. Before addressing the merits of
Nielsen’s challenge to the sufficiency of the
evidence, we first consider the State’s marshaling
argument—acknowledging some dicta in our prior
cases that appears to support it, but refining and
clarifying the standard going forward.


1. Marshaling


[*P33] Our rules of appellate procedure prescribe
standards for the form, organization, and content
of a brief on appeal. See UTAH R. APP. P. 24. Some
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of the standards in rule 24 are sufficiently clear
and objective that the failure to follow them may
result in the rejection of a noncompliant brief by
our clerk’s office. HN9 A brief that exceeds the
rule’s limits on length, for example, would be
rejected by our clerk’s office, as would a brief that
fails to include a table of contents or statement of
the standard of review. See id. 24(a)(2), (5).
Typically a party filing a noncompliant brief
would be given an opportunity to correct these
sorts of deficiencies. But failure to do so [***17]
theoretically could result in our failure to reach
the merits on the basis of the party’s procedural
default under rule 24.


[*P34] Other standards in rule 24 are more
subjective, and not susceptible to rejection by the
clerk’s office or to procedural default by the court.
Such standards are often an outgrowth of a party’s
burden of persuasion on appeal. Thus, HN10 rule
24 requires the appellant’s brief to set forth ″the
contentions and reasons of the appellant with
respect to the issues presented . . . with citations to
the authorities, statutes, and parts of the record
relied on.″ Id. 24(a)(9). Our clerk’s office makes
no attempt to police this rule at the outset. That
assessment is left to the court. And we perform it
not as a matter of gauging procedural compliance
with the rule, but as a necessary component of our
evaluation of the case on its merits, as viewed
through the lens of the applicable standard of
review. See State v. Thomas, 961 P.2d 299, 305
(Utah 1998) (HN11 ″While failure to cite to
pertinent authority may not always render an issue
inadequately briefed, it does so when the overall
analysis of the issue is so lacking as to shift the
burden of research and argument to the reviewing


[***18] court.″); Salt Lake Cnty. v. Butler,
Crockett & Walsh Dev. Corp., 2013 UT App 30, ¶
37 n.5, 297 P.3d 38 (holding that the appellant
″has not met its burden of persuasion on appeal by
adequately briefing a plausible claim″).


[*P35] Historically, our marshaling requirement
was understood to fall into the latter category. For
many years, we conceived of [**652] the


responsibility to marshal the evidence supporting
a challenged factual finding as a mere component
of an appellant’s broader burden of overcoming
the weighty deference granted to factual
determinations in the trial court. Thus, when a
party failed to marshal and distinguish evidence
supportive of a challenged verdict or finding of
fact, our response was not to decline to reach the
merits as a matter of default, but simply to affirm
on the ground that the appellant had failed to carry
its heavy burden of persuasion.


[*P36] This version of the marshaling principle
was announced in our cases as early as 1961. See
Charlton v. Hackett, 11 Utah 2d 389, 360 P.2d
176, 176 (Utah 1961). We followed this approach
consistently for several decades thereafter. See,
e.g., Nyman v. Cedar City, 12 Utah 2d 45, 361
P.2d 1114, 1115 (Utah 1961); Egbert & Jaynes v.
R.C. Tolman Constr. Co., 680 P.2d [***19] 746,
747 (Utah 1984). We coined the term
″marshal[ing]″ in 1985, see Scharf v. BMG Corp.,
700 P.2d 1068, 1070 (Utah 1985), but still
continued to view marshaling as part of the
overall burden necessary to meet the clear error
standard of review on appeal. See, e.g., IFG
Leasing Co. v. Gordon, 776 P.2d 607, 616-17
(Utah 1989).


[*P37] Over time our caselaw occasionally has
migrated in the other direction—toward the
hard-and-fast default notion of a procedural rule.
Instead of noting an appellant’s failure to marshal
as a step toward concluding that it had failed to
establish clear error, we sometimes have identified
a marshaling deficiency as a ground for an
appellant’s procedural default—citing a lack of
marshaling as a basis for not reaching the merits.
See, e.g., United Park City Mines Co. v. Stichting
Mayflower Mountain Fonds, 2006 UT 35, ¶¶ 38,
41, 140 P.3d 1200.


[*P38] Over a similar span of time, we also
added some additional teeth to the rule. Thus,
while rule 24(a)(9) itself (adopted in 1999) speaks
only of ″marshal[ing] all record evidence that


2014 UT 10, *P33; 326 P.3d 645, **651; 2014 Utah LEXIS 50, ***16


Page 9 of 14







supports the challenged finding,″ our caselaw has
sometimes extended this principle to require an
appellant to ″present, in comprehensive and
fastidious order, every scrap [***20] of competent
evidence introduced at trial which supports the
very findings the appellant resists,″ and to do so in
a manner in which he ″temporarily remove[s]
[his] own prejudices and fully embrace[s] the
adversary’s position″ by assuming the role of
″devil’s advocate.″ Chen, 2004 UT 82, ¶¶ 77-78,
100 P.3d 1177 (internal quotation marks omitted).


[*P39] Our commitment to the hard-and-fast
default notion of the marshaling rule has been less
than complete. Sometimes we have openly
overlooked a failure to marshal and proceeded to
the merits. See, e.g., State v. Green, 2005 UT 9, ¶¶
12-13, 108 P.3d 710. In many other cases,
moreover, we have reverted to our earlier
conception of marshaling, and disposed of the
case on its merits despite an alleged failure to
marshal ″every scrap″ of contrary evidence. And
in all events we have declined to state a limiting
principle, leaving the question of whether to treat
marshaling as a basis for a default or instead as a
component of the burden of persuasion purely a
matter of our discretion. See Martinez v.
Media-Paymaster Plus/Church of Jesus Christ of
Latter-day Saints, 2007 UT 42, ¶¶ 19-20, 164
P.3d 384 (noting that parties risk forfeiting their
challenges to factual questions when they [***21]
fail to marshal but sustaining the court of appeals’
choice to resolve the case on its merits because
″[t]he reviewing court . . . retains discretion to
consider independently the whole record and
determine if the decision below has adequate
factual support″).


[*P40] The time has come to reconcile and
regularize our cases in this field. In so doing, we
recognize and reiterate the importance of the
requirement of marshaling. It is a boon to both
judicial economy and fairness to the parties. See
Chen, 2004 UT 82, ¶ 79, 100 P.3d 1177. Thus,
HN12 an appellant who seeks to prevail in
challenging the sufficiency of the evidence to


support a factual finding or a verdict on appeal
should follow the dictates of rule 24(a)(9), as a
party who fails to identify and deal with supportive
evidence will never persuade an appellate court to
reverse under the deferential standard of review
that applies to such issues. That said, we now
conclude that the hard-and-fast default notion of
marshaling is more problematic than
helpful—particularly when compounded by the
heightened requirements of our caselaw [**653]
(to present ″every scrap″ of evidence and to play
″devil’s advocate″) and our retention of discretion
to disregard a marshaling defect [***22] where
we deem it appropriate.


[*P41] We therefore repudiate the default notion
of marshaling sometimes put forward in our cases
and reaffirm the traditional principle of marshaling
as a natural extension of an appellant’s burden of
persuasion. Accordingly, from here on our analysis
will be focused on the ultimate question of whether
the appellant has established a basis for
overcoming the healthy dose of deference owed to
factual findings and jury verdicts—and not on
whether there is a technical deficiency in
marshaling meriting a default.


[*P42] In so holding, we do not mean to
minimize the significance of our longstanding
requirement of marshaling. Instead we aim only
to clarify it and put it in proper perspective. Thus,
we reiterate that a party challenging a factual
finding or sufficiency of the evidence to support a
verdict will almost certainly fail to carry its
burden of persuasion on appeal if it fails to
marshal. Our point is only that that will be the
question on appeal going forward. The focus
should be on the merits, not on some arguable
deficiency in the appellant’s duty of marshaling.


[*P43] Too often, the appellee’s brief is focused
on this latter point, and not enough on the ultimate
merits [***23] of the case. To encourage the latter
and discourage the former, HN13 we also hereby
repudiate the requirements of playing ″devil’s
advocate″ and of presenting ″every scrap of
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competent evidence″ in a ″comprehensive and
fastidious order.″ Supra ¶ 38. That formulation is
nowhere required in the rule. And its principal
impact on briefing has been to incentivize
appellees to conduct a fastidious review of the
record in the hope of identifying a scrap of
evidence the appellant may have overlooked. That
is not the point of the marshaling rule, and will no
longer be an element of our consideration of it.


[*P44] Under this standard as now clarified, we
reject the State’s request that we treat Nielsen’s
failure to marshal every scrap of evidence
supporting the jury’s verdict as a stand-alone
basis for rejecting his challenge to his kidnapping
conviction. We proceed instead to the merits of
Nielsen’s argument, while emphasizing that our
assessment of his claim on appeal is certainly
affected (and greatly undermined) by the
overbroad assertions in his brief regarding the
absence of evidence in the record and by his
general failure to identify and deal with that
evidence.


2. Sufficiency of the evidence


[*P45] Nielsen [***24] vastly undersold the
record evidence supporting his conviction of
kidnapping. The evidence was largely
circumstantial. But it was nonetheless sufficient.


[*P46] HN14 When we consider an insufficiency
of the evidence claim, ″we review the evidence
and all inferences which may reasonably be drawn
from it in the light most favorable to the verdict of
the jury.″ Maestas, 2012 UT 46, ¶ 302, 299 P.3d
892 (internal quotation marks omitted). We may
reverse a verdict ″only when the evidence, so
viewed, is sufficiently inconclusive or inherently
improbable that reasonable minds must have


entertained a reasonable doubt that the defendant
committed the crime of which he or she was
convicted.″ Id. (internal quotation marks omitted).


[*P47] Nielsen challenges the verdict on
kidnapping with the sweeping assertion that ″the
state produced no direct evidence on the victim’s
unwillingness to go with the defendant, and the
best circumstantial evidence that they could come
up with was that the victim might have been leery
or scared of the defendant.″ That assertion falls far
short under the above-noted deferential standard
of review. HN15 Direct evidence is not required.
Sustainable verdicts are entered every day on the
sole basis of circumstantial [***25] evidence.
State v. John, 586 P.2d 410, 411-12 (Utah 1978)
(noting that circumstantial evidence ″is recognized
as a valid method of ascertaining the truth″).1 And
[**654] where the jury returns a verdict that is


reasonably sustained by circumstantial evidence
and the inferences drawn from it, we must uphold
the jury’s verdict.


[*P48] That is certainly the case here. The jury
heard testimony that [***26] Nielsen repeatedly
followed Trisha home from school; that Trisha
consistently responded to this attention with fear,
which she expressed to her friends, church leader,
mother, and sister; that she repeatedly asked to be
picked up from school rather than walk home
because she was afraid of Nielsen; that on the
morning of her disappearance, she was wearing
clothing that she would not have worn if she had
intended to meet someone on her walk; and that
Trisha’s remains showed signs of blunt force
injuries inflicted before her death.


[*P49] All of this is relevant circumstantial
evidence suggesting that Trisha would not have


1 See also United States v. Langford, 647 F.3d 1309, 1319 (11th Cir. 2011) (″[C]ircumstantial evidence may be used to establish an
element of a crime, even if the jury could draw more than one reasonable inference from the circumstantial evidence, and in judging
sufficiency of the evidence, we apply the same standard whether the evidence is direct or circumstantial.″); State v. Mitchell, 343 S.W.3d
381, 391 (Tenn. 2011) (″The standard of review is the same whether the conviction is based upon direct or circumstantial evidence, or
a combination of both.″) (internal quotation marks omitted); State v. Bonner, 110 Conn. App. 621, 955 A.2d 625, 635 (Conn. App. Ct.
2008) (″[I]t does not diminish the probative force of the evidence that consists, in whole or in part, of evidence that is circumstantial
rather than direct.″) (internal quotation marks omitted).
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willingly gone anywhere with Nielsen. And we
must view that evidence ″and all reasonable
inferences drawn therefrom in a light most
favorable to the verdict.″ Maestas, 2012 UT 46, ¶
177, 299 P.3d 892 (internal quotation marks
omitted). We accordingly affirm, as we cannot
conclude in light of this evidence that ″reasonable
minds must have entertained a reasonable doubt″
about the essential elements of the kidnapping
charge. Id. (internal quotation marks omitted).


C. Bindover on the Aggravated Murder Charge


[*P50] In challenging the bindover on the
aggravated murder charge, Nielsen asserts that
there [***27] was no evidence of any aggravating
elements presented at the preliminary
hearing—specifically, that there was no evidence
to suggest that Trisha was taken unwillingly, in a
manner supporting the kidnapping aggravator.
This claim overlaps substantially with the one
addressed to the sufficiency of the evidence to
support the kidnapping conviction, addressed
above. Supra ¶¶ 45-49. But Nielsen’s focus here
is on the sufficiency of the circumstantial evidence
presented at the preliminary hearing, and on the
decision to bind him over for trial.


[*P51] We affirm. HN16 The evidentiary standard
on bindover is low. All that is required is
″believable evidence of all the elements of the
crime charged.″ State v. Clark, 2001 UT 9, ¶ 15,
20 P.3d 300 (internal quotation marks omitted).
And the magistrate’s assessment of that evidence
is deferential, viewed in the light most favorable
to the prosecution and with all reasonable
inferences given to the prosecution. Id. ¶ 10.


[*P52] The circumstantial evidence presented at
the preliminary hearing appears to be the same
circumstantial evidence presented to the jury.
Thus, our rejection of Nielsen’s challenge to his
kidnapping conviction necessarily requires the
rejection [***28] of his challenge to the
magistrate’s bindover decision. That is because
the evidentiary standard at bindover is much


lower than it is at trial. If there was enough
evidence to convict Nielsen beyond a reasonable
doubt, there was certainly enough evidence to
sustain the bindover decision. This is consistent
with our general rule that any alleged defect in a
bindover decision is cured by a subsequent guilty
verdict on the same charge, foreclosing an appeal
on the bindover decision. Thomas v. State, 2002
UT 128, ¶ 7, 63 P.3d 672 (HN17 ″[A]n error at the
preliminary stage is cured if the defendant is later
convicted beyond a reasonable doubt.″) (internal
quotation marks omitted); State v. Morgan, 2001
UT 87, ¶ 7 n.1, 34 P.3d 767 (HN18 ″[C]onviction
renders any defect [in a bindover order] moot.″).


D. Merger


[*P53] Nielsen’s last set of claims concern the
doctrine of merger. First, he claims that his
kidnapping conviction merged with his conviction
on aggravated kidnapping, and that the former
conviction should accordingly be [**655] vacated.
Second, he also contends that his convictions on
aggravated kidnapping, kidnapping, and on two
counts of desecration of a body merged into his
aggravated murder conviction, and should likewise
[***29] be vacated.


[*P54] The State confesses error as to the
kidnapping conviction. It acknowledges that
kidnapping and aggravated kidnapping merged,
and thus that the former should have been vacated.
On that charge we accordingly reverse and remand
to allow the conceded error to be corrected.


[*P55] That leaves the question whether
desecration of a body and aggravated kidnapping
were lesser-included offenses that merged with
the aggravated murder conviction. This question
was not preserved below, so it comes to us on
plain error review. HN19 To reverse on plain error
grounds we would have to conclude that there was
an error, that the error was obvious, and that the
error was prejudicial. Harris, 2012 UT 77, ¶ 24,
289 P.3d 591. We reverse and vacate the
aggravated kidnapping conviction on plain error
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grounds, but affirm the sentence of life without
parole on the aggravated murder conviction in
light of Nielsen’s failure to articulate any concrete
grounds for concluding that the merger error
prejudiced his sentence.


[*P56] Upon careful review of the record, it is
apparent that only the kidnapping
convictions—and not the desecration
counts—were presented as aggravators at the guilt
stage. HN20 Desecration of a human body did not
qualify [***30] as a statutory aggravator under
the law at the time of defendant’s crimes, Utah
Code section 76-5-202(1) (2000), and it was not
presented to the jury as such. Evidence of
Nielsen’s prior assault conviction was introduced
to the jury after it had convicted Nielsen of
aggravated murder.2 Thus, the only statutory
aggravators at issue when the jury was deciding
whether Nielsen was guilty of aggravated murder
were the kidnapping charges.


[*P57] Because the desecration counts do not
implicate the doctrine of merger, the only merger
question presented is whether Nielsen’s aggravated
kidnapping charge merged with his aggravated
murder conviction. As Nielsen indicates, our cases
sustain the conclusion that these two crimes
should properly have merged. See State v. Shaffer,
725 P.2d 1301, 1312-14 (Utah 1986) (aggravated
robbery merges with aggravated murder where
the former is predicate offense offered as sole
aggravator sustaining the latter conviction); State
v. Ross, 2007 UT 89, ¶ 61, 174 P.3d 628 (holding
that ″an underlying felony that constitutes the
aggravating circumstance merges with the
conviction for aggravated murder″). The principle


[***32] established in Shaffer and Ross is
precisely applicable here. Because the aggravated
kidnapping conviction was the sole aggravator
presented to the jury at the guilt phase, the
aggravated kidnapping offense was ″established
by proof of the same or less than all the facts
required to establish the commission of the offense
charged.″ UTAH CODE § 76-1-402(3)(a). For that
reason Nielsen’s aggravated kidnapping conviction
should have merged with his aggravated murder
conviction.


[*P58] The failure to identify this problem was a
clear error. Our caselaw on the merger of predicate
offenses with aggravated crimes is clear and
well-established. And given that the merger
problem is straightforward [**656] (not
fact-intensive or complex) and could not
conceivably have been ignored on strategic
grounds, we deem it sufficient to sustain the
conclusion that it should have been obvious to the
court and parties below. See State v. Gornick, 340
Ore. 160, 130 P.3d 780, 783 (Or. 2006) (identifying
the following considerations as suggesting that an
error is ″plain″: that the error is one of law; that it
is ″obvious, not reasonably in dispute″; that it
″appears on the face of the record,″ meaning that
the reviewing court does not [***33] need to ″go
outside the record to identify the error or choose
between competing inferences,″ such as a strategy
of the parties; and that ″the facts constituting the
error are irrefutable″) (internal quotation marks
omitted). The prejudice from such error is also
obvious: Nielsen’s conviction of aggravated
kidnapping stands separate from his conviction on


2 Nielsen alludes generally to a concern regarding the propriety of the sentencing jury’s consideration of his prior assault conviction
as an aggravator in the form of a conviction for a violent felony, noting that by the time of sentencing that felony had been ″reduced
to a class A misdemeanor under Utah Code . . . 76-3-402.″ But he stops short of asserting that point as a ground for questioning his
sentence on aggravated murder. Instead he raises the point only as a lead-in to his conclusion that the prior assault conviction should not
be assumed to have been ″used as the aggravating circumstance that was an essential element in proving aggravated murder.″ We agree


with Nielsen on that point, which seems apparent given that the prior violent felony was not [***31] even introduced to the jury until


after the guilt phase. Thus, we do not and need not reach a legal question that has not been presented by Nielsen and is not properly before


us, which is whether a past crime’s status as a ″convict[ion]″ of a ″felony involving the use or threat of violence to a person″ under Utah
Code section 76-5-202(1)(h) (2000) is to be assessed as of the time of the original conviction or should instead be reassessed in light
of a subsequent reduction under Utah Code section 76-3-402.


2014 UT 10, *P55; 326 P.3d 645, **655; 2014 Utah LEXIS 50, ***29


Page 13 of 14







aggravated murder, as does his separate sentence
of fifteen years to life.


[*P59] Because the independent conviction and
sentence are plainly prejudicial to Nielsen, we
reverse and vacate Nielsen’s conviction and


sentence on aggravated kidnapping, while leaving
undisturbed his conviction and sentence on
aggravated murder.3 We also affirm Nielsen’s two
convictions for desecration of a human body.


3 Theoretically, an error in entering a separate conviction on a predicate offense could also have an impact on the sentence for the
aggravated crime. But Nielsen has not alleged, much less established, a basis for that kind of prejudice, or requested a remand for
resentencing on aggravated murder on such ground. Perhaps that is understandable, as our cases generally consider an error regarding


a nonmerged predicate offense to be harmless as to the sentence [***34] on the greater offense, see State v. Hill, 674 P.2d 96, 98 (Utah
1983) (holding that theft conviction merged with aggravated robbery but declining to remand for resentencing on aggravated robbery),
and the lack of a conviction on the predicate offense would not have foreclosed the sentencing jury from considering the facts establishing
that offense. UTAH CODE § 76-3-207(2)(a) (″In capital sentencing proceedings, evidence may be presented on . . . the nature and
circumstances of the crime . . . .″). In any event, we need not and do not reach these issues here, as they are not presented.
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Opinion


[*464] JOSE A. CABRANES, Circuit Judge:


Plaintiff GICC Capital Corp. (″GICC″) brought
this action against two groups of defendants that
allegedly participated in the looting of assets from
defendant Technology Finance Group, Inc.
(″TFG″). TFG defaulted on a promissory note
issued to GICC in settlement of unrelated
litigation. GICC claims that the defendants
engaged in a series of schemes designed to
defraud GICC by permitting TFG to escape its
obligation under the note. GICC alleges violations
of the Racketeer Influenced and Corrupt
Organizations Act (″RICO″), 18 U.S.C. §§
1961-1968 (1988), and various state law fraud
claims. The district court, adopting a ruling of
Magistrate Judge Arthur H. Latimer, granted
defendants’ motions to dismiss for failure to state
a claim on August 26, 1993, finding that GICC
lacked standing under RICO. 1 We reversed and
remanded. GICC Capital Corp. v. Technology
Fin. Group, Inc., 30 F.3d 289 (2d Cir. 1994). On
remand, the district court granted defendants’
renewed motions to dismiss plaintiff’s RICO
claim. [**3] The court concluded that plaintiff
had failed to demonstrate that defendants’ conduct
amounted to continuous criminal activity or a
threat thereof, and that plaintiff had therefore not
alleged a ″pattern of racketeering activity″ under
RICO. The district court also dismissed plaintiff’s
state law claims, finding no basis for the exercise
of supplemental jurisdiction. On appeal, GICC
contends that the district court erred in adopting
an overly narrow view of RICO’s ″continuity″


requirement.


[*465] I. FACTS


For purposes of this decision, we take the facts
alleged in plaintiff’s amended complaint to be


1 By the same order, the district Court dismissed plaintiff’s federal securities claim. Plaintiff did not appeal this ruling.
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true. Scheuer v. Rhodes, 416 U.S. 232, 236, 40 L.
Ed. 2d 90, 94 S. Ct. 1683 (1974). GICC holds a $
500,000 promissory note issued by defendant
TFG as part of a March 1990 settlement of
unrelated litigation involving TFG and a principal
of GICC. TFG defaulted on the note in December
1992. [**4] The amount due on the note stands at
$ 407,021.07, with per diem interest of $ 110.66
since December 28, 1992.


Defendant Creative Resources, Inc. (″CRI″) is a
holding company that conducts its business
through a group of subsidiaries. CRI was
controlled, during the times relevant, by defendants
Andrew Graham, Gordon Locke, James T. Pierce,
Walter H. Prime, Dennis Williamson, and Graham
& Williamson (a partnership of defendants Graham
and Williamson). Until February 1991, defendant
TFG was owned by TFF, Inc., a CRI subsidiary.
TFG was in the business of leasing computer
equipment. TFG would borrow funds, purchase
equipment, lease the equipment to an initial
end-user, and direct the rental payments to the
lender. At the same time, it would ″sell″ the
equipment to an investor, who would reap certain
tax benefits from formal ownership. The investor,
in turn, would lease the equipment back to TFG
for a term longer than the term of TFG’s lease
with the initial end-user. For the remainder of the
longer term, TFG would re-lease the equipment to
a second end-user. Because TFG’s loan would
already be paid off, the second end-user rental
payments would be available as profits, which
TFG [**5] would share with the investor. TFG
and the investor would thus each hold a ″residual″
interest--that is, rights to a portion of the second
end-user rental income. TFG apparently held
some of these residual interests, while others were
held by its subsidiary, Apple Leasing Co.


GICC’s complaint alleges that CRI and those who
controlled it (1) at some time between June 1989
and March 1990, caused Apple Leasing to be
transferred from TFG to CRI for no consideration,
permitting CRI rather than TFG to benefit as


Apple’s parent from the income to which Apple
was entitled under residual interests; (2) in March
1990, fraudulently induced GICC to accept a $
500,000 note from TFG as part of a settlement
agreement; (3) caused money to funnel out of
TFG and into CRI by permitting Apple, rather
than TFG, to repurchase investors’ residual
interests at a profit; (4) in February 1991, caused
the transfer of TFG to defendant Arthur
Kronenberg and his company, defendant TFG
Acquisition Corp., for nominal consideration; and
(5) at an unspecified time, shifted assets from CRI
to an overseas subsidiary of CRI. GICC alleges
that these transfers were designed to defraud
TFG’s creditors, including GICC.


[**6] II. DISCUSSION


HN1 Section 1962 of RICO outlaws (a) the use of
income ″derived . . . from a pattern of racketeering
activity″ to acquire an interest in, establish, or
operate an enterprise engaged in or affecting
interstate commerce; (b) the acquisition of any
interest in or control of such an enterprise ″through
a pattern of racketeering activity″; (c) the conduct
or participation in the conduct of such an
enterprise’s affairs ″through a pattern of
racketeering activity″; and (d) conspiring to do
any of the above. GICC alleges that all of the
defendants violated § 1962(c), and that all of the
defendants except TFG and TFG Acquisition
violated § 1962(a) and § 1962(b). HN2 Under any
prong of § 1962, a plaintiff in a civil RICO suit
must establish a ″pattern of racketeering activity.″
The plaintiff must plead at least two predicate
acts, see § 1961(5), and must show that the
predicate acts are related and that they amount to,
or pose a threat of, continuing criminal activity,
H.J. Inc. v. Northwestern Bell Tel. Co., 492 U.S.
229, 239, 106 L. Ed. 2d 195, 109 S. Ct. 2893
(1989). The district court concluded that the
plaintiff had failed to satisfy the so-called
″continuity″ [**7] requirement.


In H.J. Inc., the Supreme Court outlined the basic
contours of the continuity requirement as follows:
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HN3 ″Continuity″ is both a closed- and
open-ended concept, referring either to a closed
period of repeated conduct, or to past conduct


[*466] that by its nature projects into the
future with a threat of repetition. . . . A party
alleging a RICO violation may demonstrate
continuity over a closed period by proving a
series of related predicates extending over a
substantial period of time. Predicate acts
extending over a few weeks or months and
threatening no future criminal conduct do not
satisfy this requirement: Congress was
concerned in RICO with long-term criminal
conduct. Often a RICO action will be brought
before continuity can be established in this
way. In such cases, liability depends on
whether the threat of continuity is
demonstrated.


492 U.S. at 241-42 (emphasis in original) (citation
omitted). Thus, a plaintiff in a RICO action must
allege either an ″open-ended″ pattern of
racketeering activity (i.e., past criminal conduct
coupled with a threat of future criminal conduct)
or a ″closed-ended″ pattern of racketeering activity
(i.e., past [**8] criminal conduct ″extending over
a substantial period of time″). The district court
concluded that GICC failed to allege either closed-
or open-ended continuity here. We agree.


A. Open-Ended Continuity


Our cases assessing HN4 whether a threat of
continuity exists have looked first to the nature of
the predicate acts alleged or to the nature of the
enterprise at whose behest the predicate acts were
performed. See, e.g., United States v. Aulicino, 44
F.3d 1102, 1111 (2d Cir. 1995); United States v.
Kaplan, 886 F.2d 536, 542 (2d Cir. 1989), cert.
denied, 493 U.S. 1076, 107 L. Ed. 2d 1033, 110 S.
Ct. 1127 (1990); United States v. Indelicato, 865
F.2d 1370, 1383-84 (2d Cir.) (en banc), cert.
denied, 493 U.S. 811, 107 L. Ed. 2d 24, 110 S. Ct.
56 (1989); Beauford v. Helmsley, 865 F.2d 1386,
1391 (2d Cir.) (en banc), vacated and remanded,
492 U.S. 914, adhered to on remand, 893 F.2d


1433, cert. denied, 493 U.S. 992 (1989). Thus, an
inherently unlawful act performed at the behest of
an enterprise whose business is racketeering
activity would automatically give rise to the
requisite threat of continuity. Aulicino, 44 F.3d at
1111. Where the nature [**9] of conduct or the
enterprise does not by itself suggest that the
racketeering acts will continue, courts must look
to other external factors. Kaplan, 886 F.2d at
542-43. Thus, in Beauford, we found allegations
that defendants had engaged in a one-time mailing
of 8,000 copies of fraudulent documents in
connection with a condominium conversion plan
sufficient to plead a pattern of racketeering activity,
where there was a basis to infer that similar
mailings would occur in the future. Beauford, 865
F.2d at 1392. Similarly, in Azrielli v. Cohen Law
Offices, 21 F.3d 512 (2d Cir. 1994), we concluded
that a series of fraudulent sales of securities over
at least one year, coupled with fact that the
defendants ″apparently had been trying to continue
to sell″ securities, permitted a jury to find a RICO
pattern. Id. at 521.


GICC does not allege that the nature of the
defendants’ conduct itself gives rise to a threat of
continuity. Rather, GICC attempts to establish a
threat of continuity by alleging that (1) the
defendants would have continued to loot TFG if
not for the fact that all available funds had already
been looted; and (2) CRI would have continued to
transfer money [**10] overseas had GICC not
commenced litigation. We find plaintiff’s first
argument unpersuasive. Even if we assume that
defendants’ scheme was designed to deprive TFG
of its assets, it is clear that the scheme was
inherently terminable. It defies logic to suggest
that a threat of continued looting activity exists
when, as plaintiff admits, there is nothing left to
loot. For example, the predicate acts alleged in
connection with the repurchases of residual
investor interests--that is, mail and wire
fraud--could not have continued once the pool of
investor interests available for repurchase was
exhausted. Indeed, plaintiff’s claim that all


67 F.3d 463, *465; 1995 U.S. App. LEXIS 28279, **7


Page 5 of 8







available funds had been looted itself suggests
that CRI had completed its wave of repurchasing.
As for plaintiff’s second claim, we find it entirely
speculative. We conclude that GICC’s allegations
are not sufficient to suggest a threat of continuity.


B. Closed-Ended Continuity


We find similarly unpersuasive GICC’s allegations
that a closed-ended pattern of racketeering activity
exists. Since [*467] H.J. Inc., in which the
Supreme Court made clear that HN5 closed-ended
continuity can only be shown through conduct
occurring over ″a substantial [**11] period of
time,″ 492 U.S. at 242 (emphasis supplied), we
have found closed-ended continuity only twice. In
Jacobson v. Cooper, 882 F.2d 717 (2d Cir. 1989),
we concluded that predicate acts occurring over a
matter of years,″ from approximately 1980 to
1988, satisfied the continuity requirement. Id. at
720. Similarly, in Metromedia v. Fugazy, 983 F.2d
350 (2d Cir. 1992), cert. denied, 124 L. Ed. 2d
662, 113 S. Ct. 2445 (1993), we found erroneous
a jury instruction that ″a few weeks or months″


might constitute ″a substantial period of time,″ but
upheld a RICO verdict in favor of the plaintiff
because the predicate acts in question spanned at
least two years. Id. at 369; see also Procter &
Gamble Co. v. Big Apple Indus. Bldgs., Inc., 879
F.2d 10, 18 (2d Cir. 1989) (concluding, prior to
Supreme Court’s decision in H.J. Inc., that
allegations of predicate acts occurring over ″period
of nearly two years″ as part of a five-part
fraudulent scheme were sufficient to plead pattern
of racketeering activity), cert. denied, 493 U.S.
1022, 107 L. Ed. 2d 743, 110 S. Ct. 723 (1990).


Plaintiff contends that the district court erroneously
characterized the alleged activities [**12] of the
various defendants as part of ″a single short-lived
scheme,″ and notes that, in any event, RICO does
not require that a plaintiff demonstrate multiple
schemes or goals. In Indelicato, we concluded
that HN6 Congress did not mean ″to exclude from
the reach of RICO multiple acts of racketeering
simply because they achieve their objective


quickly or because they further but a single
scheme.″ 865 F.2d at 1383; see also Beauford,
865 F.2d at 1391. That multiple schemes are not
required in all circumstances does not mean that
the number and nature of the schemes alleged by
a plaintiff in a given case are entirely irrelevant.
Rather, a plaintiff must provide some basis for a
court to conclude that defendants’ activities were
″neither isolated nor sporadic.″ Id. We find that no
such basis exists here.


Since H.J. Inc., other courts of appeals--as well as
lower courts in this circuit--have HN7 attempted
to measure whether closed-ended continuity exists
by weighing a variety of non-dispositive factors,
including, inter alia, the length of time over
which the alleged predicate acts took place, the
number and variety of acts, the number of
participants, the number of victims, [**13] and
the presence of separate schemes. See, e.g., Vicom
v. Harbridge Merchant Servs., Inc., 20 F.3d 771,
780 (7th Cir. 1994); Kehr Packages, Inc. v.
Fidelcor, Inc., 926 F.2d 1406, 1412-13 (3d Cir.),
cert. denied, 501 U.S. 1222, 115 L. Ed. 2d 1007,
111 S. Ct. 2839 (1991); Polycast Technology
Corp. v. Uniroyal, Inc., 728 F. Supp. 926, 948
(S.D.N.Y. 1989).


We first examine the temporal aspect of plaintiff’s
claim. GICC alleges a two-year period of
racketeering activity; GICC variously identifies
the starting point of that period as (1) the individual
CRI defendants’ takeover of CRI (in June 1989);
(2) the transfer of Apple Leasing Co. to CRI (at an
unspecified time between June 1989 and March
1990); and (3) the issuance of a promissory note
in favor of GICC (in March 1990). Because GICC
does not allege any racketeering activity in
connection with the individual CRI defendants’
takeover of CRI, the takeover cannot form the
starting point of defendants’ pattern of racketeering
activity. GICC attempts to plead violations of the
mail and wire fraud statutes in connection with
the transfer of Apple Leasing from TFG to CRI.
However, GICC alleges that the transfer was
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″fraudulent″ [**14] in the sense that it was not
disclosed to GICC prior to GICC’s acceptance of
the promissory note. Based on the amended
complaint, we cannot conclude that plaintiff has
alleged mail and wire fraud in connection with the
actual transfer of Apple Leasing from TFG to
CRI. We are left, then, with allegations of a
pattern of racketeering lasting at most from the
time the defendants allegedly induced plaintiff to
accept a promissory note in March 1990, until
TFG’s sale to TFG Acquisitions in February 1991.


As noted above, we have twice found closed-ended
continuity since the Supreme Court’s decision in
H.J. Inc., and in each case the alleged pattern
extended for a longer period of time. Those courts
of appeals considering [*468] the issue have
consistently refused to treat predicate acts
occurring over a similar (or even longer) period of
time a ″pattern of racketeering activity″ under
RICO. See Vemco, Inc. v. Camardella, 23 F.3d
129, 134 (6th Cir.) (finding single-victim scheme
lasting seventeen months insufficient to show
continuity), cert. denied, 130 L. Ed. 2d 495, 115 S.
Ct. 579 (1994); Hughes v. Consol-Pennsylvania
Coal Co., 945 F.2d 594, 611 (3d Cir. 1991)
(holding that ″twelve [**15] months is not a
substantial period of time″ for purposes of
establishing pattern of racketeering activity), cert.
denied, 504 U.S. 955, 119 L. Ed. 2d 224, 112 S.
Ct. 2300 (1992); J.D. Marshall Int’l, Inc. v.
Redstart, Inc., 935 F.2d 815, 821 (7th Cir. 1991)
(concluding that thirteen months is not substantial
under RICO); Menasco v. Wasserman, 886 F.2d
681, 684 (4th Cir. 1989) (holding that predicate
acts with single goal occurring over one-year
period do not form pattern); see also Metromedia,
983 F.2d at 369 (noting that ″periods of 19 or 20
months . . . have been held sufficient to support a
finding of continuity″); Religious Technology Ctr.
v. Wollersheim, 971 F.2d 364, 366-67 (9th Cir.
1992) (per curiam) (noting that ″we have found no
case in which a court [of appeals] has held the
[continuity] requirement to be satisfied by a
pattern of activity lasting less than a year″).


Though an approach giving such weight to the
duration of criminal activities alleged in
connection with a closed-ended pattern of
racketeering activity is undoubtedly somewhat
mechanistic, we believe that it is required to
effectuate Congress’s intent to target ″long-term
criminal conduct.″ H.J. Inc., [**16] 492 U.S. at
242; see id. at 243 n.4 (″When Congress said
predicates must demonstrate ’continuity’ before
they may form a RICO pattern, it expressed an
intent that RICO reach activities that amount to or
threaten long-term criminal activity.″); see also S.
REP. NO. 91-617, at 158 (1969) (explaining
pattern requirement); Sedima, S.P.R.L. v. Imrex
Co., 473 U.S. 479, 496 n.14, 87 L. Ed. 2d 346, 105
S. Ct. 3275 (1985) (discussing RICO’s legislative
history). As the Court suggested in H.J. Inc., HN8
continuity is centrally a temporal concept.″ 492
U.S. at 242.


Plaintiff provides no other basis for concluding
that the defendants’ acts satisfy the continuity
requirement. The activities alleged involved only
a handful of participants. Plaintiff attempts to
allege that the defendants’ activities affected
multiple victims, including investors whose
residual interests were purchased at a discount
and other creditors. Nevertheless, plaintiff does
not identify any other victims, nor state in anything
but general terms the nature of their purported
injuries. Finally, plaintiff contends that defendants’
activities are properly characterized as a
″multi-faceted scheme,″ and that it is [**17]
settled law in this Circuit that similar activities
extending over a similar period of time form a
pattern. That is simply not the case. Of the cases
the plaintiff cites for this proposition, all but one
involved a threat of continuity, see Azrielli, 21
F.3d at 521; Morrow v. Black, 742 F. Supp. 1199,
1207 (E.D.N.Y. 1990); Amsler v. Corwin Petroleum
Corp., 715 F. Supp. 103, 105 (S.D.N.Y. 1989), or
a considerably longer period of time, see Toto v.
McMahan, Brafman, Morgan & Co., No. 93 CIV.
5894, 1995 U.S. Dist. LEXIS 1399, 1995 WL
46691, at *3 (S.D.N.Y. Feb. 7, 1995); Constellation
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Bank, N.A. v. C.L.A. Management, No. 94 CIV.
0989, 1995 U.S. Dist. LEXIS 1105, 1995 WL
42285, at *2, *3 (S.D.N.Y. Feb. 1, 1995). 2 Only
one case arguably supports plaintiff’s statement.
See Polycast, 728 F. Supp. at 926, 948 (finding
that allegations of multiple acts of mail and wire
fraud and securities law violations over
eight-and-a-half-month period established RICO
pattern). That case was not appealed to this court.
In any event, it is sufficient to note that plaintiff’s
allegations do not present a ″complex,
multi-faceted conspiracy to defraud executed by


numerous officers and [*469] stockholders″


similar to that which the district court [**18]
faced in Polycast. See id.


We are not prepared to conclude that the specific
racketeering activities alleged in this case,
occurring over less than one year and without a
threat of future criminal activity, constitute the
Sort of ″long-term criminal conduct″ that Congress
sought to target in RICO. Accordingly, the
judgment [**19] of the district court is affirmed.


2 In addition, plaintiff relies on cases not directly discussing the continuity requirement, also distinguishable from the instant case. See
HBE Leasing Corp. v. Frank, 22 F.3d 41, 43 (2d Cir. 1994) (affirming district court’s finding of RICO liability for three-year scheme);
Turkish v. Kasenetz, 27 F.3d 23, 27 (2d Cir. 1994) (finding predicate acts in connection with allegations of settlement fraud in 1987 and
extortion in 1991); Stochastic Decisions, Inc. v. DiDomenico, 995 F.2d 1158, 1164 (2d Cir.) (finding mail and wire fraud occurring over
five-year period), cert. denied, 126 L. Ed. 2d 334, 114 S. Ct. 385 (1993).
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Opinion


[*418] Defendant appeals his conviction of theft
of funds invested in a condominium project. 1


In July 1979, defendant acquired a tract of land in
Provo, Utah, for the purpose of developing it as a
condominium project known as Temple Hills.
Beginning in August 1979, defendant proceeded
to presell condominiums to be built on the land.
The project failed, the land was lost, and all of the
investors’ funds were primarily expended on
defendant’s unrelated ventures, which included a
gold mine, a real estate agency, a house, and a
shopping mall.


1 In violation of Utah Code Ann. § 76-6-404 (1978).
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On October 7, 1983, defendant was charged by
information with seven counts of theft by
deception. 2 Apparently to avoid a statute of
limitations bar to the prosecution, the information
was amended to charge nine [**2] counts of theft.
3 The information specifically relied upon Utah
Code Ann. § 76-6-404 (1978), theft by unlawful
taking or disposition, which superseded several of
the older definitions of theft, including
embezzlement. 4


At a pretrial conference, it was resolved that the
statute of limitations was not an issue. And at trial,
the State presented its case on the theory of
embezzlement.


It was the State’s evidence that as an incentive to
investors, defendant offered to discount the price
of each condominium purchased in an amount
equal to the sum invested, up to $22,200.
Alternatively, defendant offered to resell a
purchased unit and return to the investor double
his or her investment, which could also be as
much as $ 22,200. The investors were told that the
purpose of the sales was to generate sufficient
cash to complete the purchase of the Temple [**3]
Hills land and to begin construction of the
condominiums. Defendant also represented that
the investment opportunity was limited to about
twelve buyers, that the funds invested would be
held in trust until enough cash was on hand to pay
off the sum owing on the land, and that the funds
would not be expended except to purchase the
land or as up-front construction money for the
Temple Hills development.


It was defendant’s testimony at trial that he did
not hold the investors’ funds in trust, nor did he
intend to do so. Defendant testified that he believed
the money was his to do with as he pleased since
the earnest money agreement contained a
nonrefundability clause.


It was stipulated for purposes of trial that defendant
sold a total of twenty-nine condominiums to some
twenty-eight investors, for an aggregate sum of
$566,600, all of which was spent by April 29,
1980, and that none of the investors received any
of their money back.


At the close of all of the evidence, the trial court
dismissed one of the counts of theft for lack of
evidence, the alleged victim having failed to
appear and testify. The jury convicted on the
remaining eight counts.


The trial court sentenced defendant [**4] to eight
concurrent terms of one to fifteen years and
ordered him to pay a fine of $ 1,000 on each
count. The trial court also ordered defendant to
make restitution to the persons who invested in
the project, not to exceed $ 500,000. The restitution
amount was to be determined (a) by agreement
between defendant and the Department of
Corrections, (b) through civil litigation, [*419] or
(c) by further order of the court. Defendant’s
motion for a new trial was denied, and this appeal
followed.


Defendant’s first point on appeal is that the
evidence was insufficient to support his
convictions under the theft by unlawful taking or
disposition statute, and therefore the jury must
have convicted him of theft by deception, an
offense time-barred by the statute of limitations.


HN1 Section 76-6-404 provides, ″A person
commits theft if he obtains or exercises
unauthorized control over the property of another
with a purpose to deprive him thereof.″ Subsection
76-6-401(4) defines ″obtains or exercises
unauthorized control″ as including conduct
″heretofore defined or known as . . . .
embezzlement.″ Prior to the enactment of the
present criminal code, we held that the offense of


2 Utah Code Ann. § 76-6-405 (1978).


3 See Utah Code Ann. § 76-6-403 (1978).


4 See Utah Code Ann. §§ 76-6-105, -405(4), -403, -404 (1978).
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embezzlement was [**5] committed when one
entrusted with the property of another converted it
to his or her own use. 5 However, the taking of
property into possession by unlawful means, such
as by trick or deception, did not constitute
embezzlement. 6


In the instant case, the State having elected to
prosecute on a theory of embezzlement, it was not
in dispute that defendant lawfully obtained
possession of the funds of the investors. What was
in dispute was the authority defendant had to
expend the funds entrusted to him. Defendant
denied wrongdoing of any kind. He testified that
the funds were lawfully his to do with as he saw
fit. On the other hand, it was the State’s evidence
that the funds entrusted to defendant were only to
be expended on the Temple Hills project.


The jury was duly instructed on the elements of
the offense of theft by unlawful taking or
disposition in the following manner:


Under the laws of the [**6] state of Utah a
person commits theft if he obtains or exercises


control over the property of another with a
purpose to deprive the owner thereof . . . .


When one intentionally and knowingly
appropriates the property of another lawfully
in his possession, to his personal use without
permission for such, the offense of theft is
complete . . . .


The case was presented, argued, and submitted to
the jury on the theory of embezzlement, and no
alternative or conflicting instructions were given
on the time-barred offense of theft by deception.
Defendant’s contention that the jury might have
convicted on the basis of an offense neither
prosecuted nor instructed upon is not supported
by the record and is therefore without merit.


Defendant’s challenge to the sufficiency of the
evidence relating to the specific acts of
embezzlement is similarly without merit. The
evidence was not in dispute as to the date and the
amount invested by each investor named in the
information and the date the sums were deposited
in defendant’s operating account. They are as
follows:


Date Deposited
Date of into Defendant’s


Count Investor Amount Invested Investment Operating Account
I Yalden $ 7,333.33 11-6-79 12-18-79


II Jolley $30,000.00 8-27-79 8-31-79
III Smith $33,000 8-31-79


VII Barlow $ 22,000.00 9-5-79 9-10-79
VIII Pace $ 11,000.00 8-31-79 9-4-79


[**7] [*420] Brent C. Morris testified on behalf
of the State. He had conducted an investigation
and had analyzed defendant’s operating account.
Morris prepared a summary of the account which
was received in evidence as Exhibit 47. The
exhibit reflects the deposits of the numerous
investors, the expenditures, and the purpose of
each expenditure from August 30, 1979, through
April 29, 1980, when the account became


overdrawn. None of the early expenditures appear
to have been made for purposes not related to the
Temple Hills project. However, beginning in
October 1979 and continuing until the account
was overdrawn, numerous expenditures were made
for purposes clearly unrelated to the Temple Hills
project. Expenditures which the jury could have
concluded, beyond a reasonable doubt, were made
in breach of the investors’ trust are as follows:


5 State v. Taylor, 14 Utah 2d 107, 109, 378 P.2d 352, 353 (1963).


6 Id. at 109, 378 P.2d at 354.
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Date Amount Purpose
10-16-79 $ 40,487.96 Payoff on Lockhart


loan
10-30-79 29,000.00 Purchase of two lots
12-11-79 52,109.18 Down payment on real


estate agency
12-21-79 10,000.00 Down payment on


house
1-8-80 5,000.00 Mining venture
1-11-80 5,000.00 Business overhead, real


estate agency
1-21-80 8,700.00 Mining equipment
1-21-80 2,000.00 Mining equipment
1-22-80 20,000.00 Partial payment on


house
1-23-80 1,000.00 Family expenses
2-27-80 2,009.00 Mining venture
3-7-80 5,250.00 Mining venture
3-12-80 14,394.68 Interest in Sundance lot
3-13-80 353.00 Loan payment on Jag-


uar
4-17-80 2,000.00 Transfer to personal ac-


count


[**8] Defendant next contends that the trial court
erred in denying defendant’s motion for a new
trial before new counsel could obtain a transcript
of the trial proceedings. The trial court denied the
motion for a new trial, stating that there was
sufficient evidence to submit the issue of guilt to
the jury and that it was simply trial strategy for
former defense counsel not to have offered
evidence of which he had knowledge. Defendant
does not now dispute the grounds for the ruling of
the trial court.


Moreover, defendant fails to support this
contention of error with any reference to the
record, and this Court’s perusal of the record fails
to disclose any request for or denial of a
continuance or that defense counsel objected to
proceeding with the motion without more time to
prepare. For these reasons, we do not consider the
matter further and find no error on the part of the
trial court.


Defendant’s final point of error is that the trial
court erred in ordering the payment of fines and


restitution, his contentions being: (1) that the trial
court made no inquiry of his ability to pay; (2)
that the trial court stated no reasons for ordering
restitution; (3) that the trial court ordered [**9]
restitution to alleged victims not named in the
information; and (4) that the manner of enforcing
the payment of fines and forfeiture was unclear in
its scope.


HN2 It lies within the discretion of the trial court
to impose sentence or a combination of sentences
which may include the payment of a fine,
restitution, probation, or imprisonment. 7 However,
upon conviction of a crime which has resulted in
pecuniary damages, in addition to any other
sentence imposed, the trial court is statutorily
mandated to order the payment of restitution
unless the court finds that restitution is
inappropriate. In this regard, HN3 Utah Code
Ann. § 76-3-201 (Supp. 1981) (amended 1983,
1986 & 1987) provided, in pertinent part:


(3)(a) When a person is adjudged guilty of
criminal activity which has resulted in


7 See Utah Code Ann., § 76-3-201(1) (Supp. 1981) (amended 1983 & 1986).
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pecuniary damages, in addition to any other
sentence it may impose, the court shall order
that the defendant make restitution to the
victim or victims of the offense of which the
defendant has pleaded guilty, is convicted, or
to the victim of any other criminal conduct
admitted by the defendant to the sentencing
court unless the court in applying the criteria
in section 3(b) of this chapter, finds that
[**10] restitution is inappropriate. If the


court determines that restitution is appropriate
or inappropriate, the court [*421] shall make
the reasons for the decision a part of the court
record.


(b) In determining whether or not to order
restitution, or restitution which is complete,
partial or nominal, the court shall take into
account:


(i) The financial resources of the defendant
and the burden that payment of restitution will
impose, with due regard to the other
obligations of the defendant;


(ii) The ability of the defendant to pay
restitution on an installment basis or on other
conditions to be fixed by the court;


(iii) The rehabilitative effect on the defendant
of the payment of restitution and the method
of payment; and


(iv) Other circumstances which in the opinion
of the court shall make restitution
inappropriate.


HN4 (c) If the defendant objects to the
imposition, amount or distribution of the
restitution, the court shall at the time of
sentencing allow him a full hearing on such
issue.


(4) As used in subsection (3) above:


(a) ″Criminal activities″ means any offense
with respect to which the defendant is


convicted or any other criminal conduct for
which the defendant admits [**11]
responsibility to the sentencing court with or
without an admission of committing the
criminal conduct;


(b) ″Pecuniary damages″ means all special
damages, but not general damages, which a
person could recover against the defendant in
a civil action arising out of the facts or events
constituting the defendant’s criminal activities
and shall include, but not be limited to, the
money equivalent of property taken, destroyed,
broken or otherwise harmed, and losses such
as earnings and medical expenses;


(c) ″Restitution″ means full, partial or nominal
payment for pecuniary damages to a victim,
including insured damages;


(d) ″Victim″ means any person whom the
court determines has suffered pecuniary
damages as a result of the defendant’s criminal
activities; ″victim″ shall not include any
coparticipant in the defendant’s criminal
activities.


HN5 Subsection 76-3-201(3)(a) was amended in
1983 to require that trial courts make the reasons
[**12] for restitution orders part of their written


orders. 8 Thus, in this case, it was error for the
trial court not to set forth in writing its reasons for
ordering restitution. However, the record reflects
that the error was not prejudicial. 9


Defendant lodged no objection to the imposition,
amount, or distribution of the restitution ordered.
Nor did he request a hearing on the issue. Instead,
he focused only upon the merits of his candidacy
for probation, contending that freedom would
enhance his ability to make restitution. He thus
waived the right he had to challenge the order of
restitution.


This is clearly a case where it was appropriate to
order restitution. Defendant stipulated that he had


8 Act of Feb. 4, 1983, ch. 85, § 1, 1983 Utah Laws 396, 397.


9 See State v. Stayer, 706 P.2d 611, 612 (Utah 1985).
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dissipated $ 566,600 of the Temple Hills investors’
funds, and the evidence was that he had acquired
substantial assets consisting of a house purchased
from Dr. Jeffrey; interests in a shopping [**13]
mall, Western American Mining, and mining
equipment; and deposits totalling $ 334,000 not
related to the Temple Hills project. Defendant also
claimed to have had a personal net worth of
$200,000 in 1979, and at the time of trial, he was
employed as a consultant for Tel-America.
Defendant’s contention that the trial court erred in
ordering restitution to victims not named in the
information is similarly without merit. HN6
Subsection 76-3-201(4)(d) defines ″victim″ as
any person who the court determines has suffered
pecuniary damages as a result of the defendant’s
criminal conduct. Also, ″pecuniary damages″ is
defined as all special damages which a person
could recover against a defendant in a civil action
arising out of the same facts supporting his
criminal prosecution. The fact that defendant
stipulated to having caused pecuniary damage in
the [*422] amount of $ 566,600 to twenty-eight
Temple Hills investors is dispositive of this issue.
Defendant’s remaining contention, that the scope
of the restitution order is unclear, is obviated by
the clarity of the language contained in the order
itself:


3. The Defendant is ordered to make restitution
to the individuals who invested [**14] money
in the Temple Hills condominium project. The
amount of restitution shall be determined by:
a) agreement between the Defendant and the
Division of Corrections, b) as determined
through civil litigation, or c) by further order
of the Court. The amount of restitution shall
not exceed $ 500,000.00.


It is thus definite and certain that defendant is to
pay the pecuniary damages suffered by his victims,
not to exceed $ 500,000. The flexibility in the
order which permits the individual amounts of
restitution to be determined either by agreement,
by litigation, or by order of the court comports
with good sentencing practice and protects the
interests of all concerned. The order does not
exceed the authority prescribed by law, nor does it
constitute an abuse of the trial court’s discretion.
10 Consequently, we do not disturb it.


The conviction and judgment are affirmed.


Stewart, C.J., Howe, [**15] Durham,
Zimmerman, JJ., concur.


10 See State v. Shelby, 728 P.2d 987, 988 (Utah 1986); State v. Gerrard, 584 P.2d 885, 886 (Utah 1978).
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HN16 The taking of personal property by the
general owner with felonious intent from one in
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Headnotes/Syllabus


Headnotes


1. LARCENY. Though ordinarily one cannot
commit ″larceny″ by taking possession of his own
property, the general owner of personalty in the
possession of another by virtue of some special
right or title, as bailee or otherwise, is guilty of
larceny, if he takes such property from the person
in possession with fraudulent intention of
depriving such person of his rights or charging
him with the value of the property. Rev. St. 1933,
103-36-1, 103-36-4.


See Words and Phrases, Permanent Edition, for all
other definitions of ″Larceny.″


2. LARCENY. Where general owner of personalty
wrongfully takes it from the possession of a
lienholder, whether the offense committed is
″grand″ or ″petit larceny″ depends not upon the


value of the personalty but upon the amount of the
unpaid balance of debt secured by the lien. Rev.
St. 1933, 52-2-3, 103-36-1, 103-36-4, 103-36-8.


See Words and Phrases, Permanent Edition, for all
other definitions of ″Grand Larceny″ and ″Petit
Larceny.″


3. CRIMINAL LAW. LARCENY. In prosecution
of owner for grand larceny of his own automobile
from garageman having a lien thereon for repairs,
an instruction stating as one element of offense
the stealing of an automobile of the value of more
than $ 50 without instructing as to amount of
indebtedness secured by lien being the measure of
grand or petit larceny was so misleading as to
entitle owner to a new trial where there was
evidence that less than $ 50 of repair bill was
unpaid. Rev. St. 1933, 52-2-3, 103-36-1, 103-36-4,
103-36-8. 1
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WADE, J., concurring.


Opinion by: MOFFAT


Opinion


[**626] [*24] MOFFAT, Justice.


An appeal from a conviction of grand larceny,
from the District Court of Salt Lake County.
Defendant stands convicted and sentenced to
serve from one to ten years in the State prison for


1 Everts v. Worrell, 58 Utah 238, 197 P. 1043; State Bank of Beaver County v. Hollingshead, 82 Utah 416, 25 P. 2d 612; Smith v.
Cannady, 45 Utah 521, 147 P. 210.
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stealing his own automobile. The case illustrates
the misuse of the criminal machinery of the law in
attempting to enforce a civil obligation.


A statement of the facts out of which this case
arose may be summarized as follows: Defendant
placed his automobile in the hands of a garageman
for repairs on February 17, 1941; he paid $ 30 on
account of the agreed price of [***2] $ 60.00;
later, on March 15th, he called for the car and
found the repair work not completed, the
garageman agreeing to work on the car the
following day, Sunday, and have it ready for use
Monday, the 17th; on Monday defendant called
again, the car still was not completed, but was
driven to the doorway of the garage by the
garageman; after some discussion about payment,
the garageman insisted he had underestimated his
charge, a new figure of $ 71 was arrived at to
cover the balance due for work done and for labor
to be performed and materials to be furnished to
complete the job; defendant made out, signed and
delivered to the garageman a draft for $ 71 drawn
on himself, payable through the Salt Lake Clearing
House; the garageman sent his wife, the owner of
the garage, to the bank with the draft (which was
left there for collection), and defendant drove
away [*25] with his car; further differences arose
over the repairs and the payment of the draft, and
on Sunday, May 4th, the garageman with his tow
car hooked onto defendant’s car as it sat parked in
the street in front of a church which defendant
was attending, and returned it to the garage;
defendant then [**627] demanded [***3] the
return of his car, and, that being refused, instituted
a conversion action, the result of which is not
shown; the garageman then demanded that this
conversion action be withdrawn or ″he would put
defendant over the road″ for stealing the car, and
about May 27th a complaint was filed charging
defendant in some manner (not shown by the
record) with criminally issuing the draft, which
action appears to have been dismissed; then on
June 19th, defendant was arrested and after
preliminary hearing bound over to the District


Court and released to the custody of his attorney;
and, nearly three months after the taking with the
automobile in the possession of the garageman,
on July 25, 1941, by information filed in the
District Court, defendant was charged with the
crime of grand larceny, as follows: ″That the said
Lester Parker, on the 17th day of March, A. D.
1941, at the County of Salt Lake, State of Utah,
stole from Lena Lauriente, one (1) automobile, of
the value of more than Fifty ($ 50.00) Dollars,″
etc., which resulted in the trial, conviction and
sentence appealed from.


HN1 103-36-1, R. S. U. 1933, defines larceny as


″the felonious stealing, taking, carrying, leading
[***4] or driving away the personal property of


another. * * *″


and 103-36-4 provides that grand larceny is
committed


″When the property taken is of a value exceeding
$ 50.″


HN2 The value of what is taken determines the
degree of the larceny.


103-36-8, R. S. U. 1933, provides that:


HN3 ″If the thing stolen consists of any evidence
of debt or other written instrument, the amount of
money due thereupon or secured to be paid
thereby and remaining unsatisfied, or which in
any contingency might [*26] be collected thereon,
or the value of the property the title to which is
shown thereby, or the sum which might be
recovered in the absence thereof, is the value of
the thing stolen.″


It is provided by 52-2-3, R. S. U. 1933, that:


HN4 ″Every person who shall make, alter or
repair, or bestow labor upon, any article of personal
property at the request of the owner thereof shall
have a lien upon such article for the reasonable
value of the labor performed and materials


104 Utah 23, *24; 137 P.2d 626, **626; 1943 Utah LEXIS 46, ***1


Page 5 of 14







furnished and used in making such article or in
altering or repairing the same, and may retain
possession thereof until the amount so due is
paid.″


And the procedure to be followed in foreclosing
such a lien is provided [***5] by 52-2-4, in part,
as follows:


HN5 ″At any time after thirty days after default
made in the payment of a debt secured by lien
upon personal property as in this chapter provided
such lien may be foreclosed by advertisement,
upon the same notice and in the same manner as
is provided for the foreclosure of chattel mortgages
* * *.″


HN6 An artisan’s lien attaches by operation of
law, and while no reference is made to such a lien
in the testimony in this case, nor in the instructions
to the jury, appellant contends in his brief that
Lena Lauriente, the owner of the Independent
Garage, and her husband, Dan Lauriente, who
managed the business, waived any lien they may
have had on the automobile in question by
accepting the draft and presenting it to the bank
for collection, receiving the bank’s receipt therefor.
This point is disposed of in the later discussion of
the instructions.


It was held in the case of Cleveland Auto Top &
Trimming Co. v. American Finance Co., 124 Ohio
St. 169, 177 N.E. 217, 218:


HN7 ″If the chattel mortgagee in a replevin action
secures possession of the property, that fact cannot
deprive the artisan of his claim to a lien for work
and labor expended upon the machine. [***6] His
lien is not destroyed by the removal of the chattel
property from his possession without his consent.
17 Ruling Case Law, 607; Gardner v. Le Fevre,
180 Mich. 219, 146 N.W. 653, Ann. Cas. 1916A,
618. In this case, [*27] upon the trial, the judge
directed the jury to find that the title to the
automobile was in the plaintiff but that the
defendant had a lien thereon for the balance due


on account. This judgment was affirmed. It is only
a voluntary surrender of possession which deprives
the lien claimant of his right to enforce his lien by
proper proceedings.″


In 17 R. C. L. 607, Sec. 16, it is said:


HN8 ″The holder of the lien may allow the owner
of the property to take it into his possession and
remove it without prejudice to the lien, if so
agreed. And it is also undisputed that such a lien
cannot be destroyed by a removal, without the
consent of the lienholder, from his possession.
Accordingly, if without payment of a lienor’s
claim, the property is taken from his possession
and sold under an execution issued against the
actual owner, the lienor may thereafter maintain
an appropriate proceeding to assert his right of
ownership, though he has purchased the [***7]
property at the execution sale.″ Citing, Gardner v.
LeFevre, [**628] 180 Mich. 219, 146 N.W. 653,
Ann. Cas. 1916A, 618; Brown v. Petersen, 25
App. D.C. 359, 4 Ann. Cas. 980.


Further, in 16 Eng. Rul. Cas. 143, it is said:


HN9 ″The foundation of lien at common law
being possession, it is, generally speaking, lost by
abandonment of possession.″ Citing, Shaw v.
Neale, (H. L. 1858), 4 Jur. (N.S.) 695, 27 L. J. Ch.
444; Hartley v. Hitchcock (1816), 1 Stark 408, 18
R. R. 790; Ex parte Bland, (1841), 2 Rose 91.
″But the special circumstances under which
possession is lost may prevent that consequence;
as where the goods are got out of the possession
of the person claiming the lien by unlawful means.
Dicas v. Stockley, (1836), 7 Car. & P. 587; see also
Ex parte Meux (1821), 1 Glyn & J. 116; Wilson v.
Kymer (1813), 1 M. & S. 157; Re Carter, Carter
& Carter (1885), 55 L. J. Ch. 230.″


We leave this phase of the case to consider
adjudicated cases involving larceny of property
by the owner. Interesting notes are gathered in 88
Am. St. Rep. at page 596, from which we quote:


HN10 ″Under ordinary circumstances, it is
impossible for [***8] one to commit larceny by
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taking possession of his own property: Adams v.
State, 45 N.J.L. 448; People v. Mackinley, 9 Cal.
250; Commonwealth v. Tobin, 2 Brewst. [Pa.]
570; State v. Fitzpatrick, 9 Houst. 385, 32 A.
1072; Fairy v. State, 18 Tex. Ct. App. 314;
Bonham v. State, 65 Ala. 456; Alfele v. Wright, 17
Ohio St. 238, 93 Am. Dec. 615.


[*28] ″Hence one is not guilty of larceny for
appropriating a deed made to himself and which is
in his possession: People v. Mackinley, 9 Cal.
250. So a chattel mortgagor cannot steal a
mortgage in his possession, executed by himself:
State v. Grisham, 90 Mo. 163, 2 S.W. 223; though
the statute involved here related to embezzlement.
It has been held that one could not steal his own
property from a bailee; Commonwealth v. Tobin, 2
Brewst. [Pa.] 570. But the rule certainly is very
firmly established that a person may be guilty of
larceny in stealing his own property when it is
done with an intent to charge another with its
value: Palmer v. People, 10 Wend. [N.Y.] 165, 25
Am. Dec. 551. So where one takes his own
property with the intent of depriving another
[***9] of a lien therein, it may be larceny: State


v. Stephens, 32 Tex. 155. [Quod vide.] And HN11
the taking of one’s own goods from a bailee, if
done with the intent to charge the bailee, is
larceny: People v. Thompson, 34 Cal. 671; People
v. Stone, 16 Cal. 369; State v. Fitzpatrick, 9 Houst.
385, 32 A. 1072; Adams v. State, 45 N.J.L. 448. A
pledgor taking his property from the pledgee to
deprive the latter of his security therein may be
larceny: Henry v. State, 110 Ga. 750, 36 S.E. 55,
78 Am. St. Rep. 137; Bruley v. Rose, 57 Iowa 651,
11 N.W. 629. So a mortgagee in possession of
personal property has such a title that a felonious
taking by the mortgagor would be larceny: People
v. Stone, 16 Cal. 369. And the owner of property
sold at a sheriff’s sale may commit theft of it:
Robinson v. State, 1 Ga. 563. Where property
merely in the possession of a bailee is taken by the
owner at the request of an officer who has levied
an attachment on it, the offense is not larceny:
Clarke v. State, 41 Neb. 370, 59 N.W. 785. Joint


owners cannot steal from each other: Bell v. State,
7 Tex. Ct. App. 25; Kirksey v. [***10] Fike, 29
Ala. 206. Neither can tenants in common: Kirksey
v. Fike, 29 Ala. 206. A part owner of property
cannot be convicted for theft of it, unless the
person from whom he took it was entitled to the
exclusive possession of it at the time of the taking:
Fairy v. State, 18 Tex. Ct. App. 314. So one who
is entitled to a small part of a sum of money may,
nevertheless, commit larceny of the entire amount:
Commonwealth v. Lannan, 153 Mass. 287, 26
N.E. 858, 11 L.R.A. 450, 25 Am. St. Rep. 629.″


In State v. Homes, 17 Mo. 379, 57 Am. Dec. 269,
the court said:


HN12 ″If the defendant takes the property in a fair
color of claim or title, though he may be mistaken,
yet there is wanting one essential ingredient to the
felony, namely, the felonious intent with which the
property was taken; without this intent it is no
larceny.″ (Italics added.) See, also, Notes, 57 Am.
Dec. 277, and Greene v. Fankhauser, [*29] 137
A.D. 124, 121 N.Y.S. 1004, the latter case for
comparison of facts with the case at bar (although
an action for false imprisonment).


And, in State v. Nelson, 36 Wash. 126 78 P. 790,
68 L.R.A. 283, 104 Am. St. Rep. 945, the court
[***11] quotes from 18 Am. & Eng. Ency. of


Law, 2d Ed., p. 499:


HN13 ″While one cannot, generally speaking,
steal that which is his own, and it has been
declared that this is the rule without qualification,
yet it is well settled that a chattel, the general
ownership of which is in one person, may be in
the possession of another by virtue of some
special right or title, as [**629] bailee or
otherwise, so that the taking by the general owner
from the person in possession will be larceny, if
done with the felonious intention of depriving
such person of his rights or charging him with the
value of the chattel.″


In Bruley v. Rose, 57 Iowa 651, 11 N.W. 629, 630,
it was held:
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HN14 ″Larceny consists in stealing, taking, and
carrying away the property of another. Code, §
3902. It is said by the plaintiff that the legal title
to a pledge remains in the pledgor, and that the
interest of the pledgee in the thing pledged is not
property.


″There is, however, what is known as a special
property, distinguishable from the general
ownership. The doctrine is elementary that a
bailee has a special property in the thing which is
the subject of the bailment. Belden v. Perkins, 78
Ill. 449; [***12] Woodman v. [Town of]
Nottingham, 49 N.H. 387, [6 Am. St. Rep. 526]. A
pledge is a species of bailment, and the rule as to
a special property in the thing which is the subject
of the bailment in such case is especially applicable
thereto. Lyle v. Barker, 5 Binney [Pa.] 457; Hays
v. Riddle, 1 Sandf. [N.Y.] 248. * * *


″Having determined that if the horses were pledged
to Rose, as there was evidence tending to show, he
had acquired a special property in them. and had
not released his lien at the time they were taken,
it only remains to be determined whether, if the
taking was with the felonious design of depriving
Rose of his security, Bruley was guilty of larceny.
Our attention has been called to no case where it
has been directly held that larceny of a thing
pledged can be committed by the pledgor. But
where a person has a special property in a thing
which has been stolen, the property, in indictment
for larceny, may be laid in the special or general
owner. State v. Quick, 10 Iowa 451; State v.
Somerville, 21 Me. 14, [38 Am. Dec. 248]; 3
Greenl. Ev. [*30] § 161; Wharton’s Criminal
Law, 659. The property may be laid in a bailee
even [***13] where he has parted with possession,
if he did so by mistake. Regina v. Vincent & West,
9 Eng. L. & Eq., 548.


″In People v. Stone, 16 Cal. 369, it was held that
HN15 a bailor may be guilty of stealing his own
property, if his intent was to charge the bailee with
the property. See, also, Palmer’s case, 10 Wend.
[N.Y.] 165 [25 Am. Dec. 551]. We are satisfied


that a pledgor may be guilty of stealing the thing
pledged, and that there was evidence tending to
show that Bruley committed such crime.″


In an action for false imprisonment, Atchison, T.
& S. F. R. Co. v. Hinsdell, 76 Kan. 74, 90 P. 800,
803, 12 L.R.A., N.S., 94, 13 Ann. Cas. 981, the
court said:


″The situation presented by the fraudulent taking
of goods by their general owner from the
possession of one having a special interest in them
is unusual, and ignorance of the rights of
individuals or the public with reference thereto is
not to be taken as evidence of bad faith. The entire
testimony, so far as it is binding upon the defendant
is consistent with the idea that the plaintiff
unlawfully took his property from the car where
the company had a right to retain it until the
freight charge was paid--an [***14] act which the
law calls larceny, in this case a felony; that on the
discovery of the fraud he was rightfully arrested,
at the request of the company’s agent; that before
he had been detained for an unreasonable time,
the stolen goods having been returned, the
prosecution was abandoned and he was discharged.
These facts would not of themselves give him a
right of recovery.″


In the case of People v. Cain, 7 Cal. App. 163, 93
P. 1037, 1038, the court held:


″The law is well settled that HN16 the taking of
personal property by the general owner with
felonious intent from one in possession by virtue
of some special right or interest therein constitutes
larceny. ’It is larceny to steal cattle from an agister
who takes them from the owner to pasture, and the
property may be alleged in the information to be
the property of the agister.’ People v. Buelna, 81
Cal. 135, 22 P. 396; People v. Thompson, 34 Cal.
671; People v. Long, 50 Mich. 249, 15 N.W. 105;
12 Ency. of Plead. & Prac. p. 965; Palmer v.
People, 10 Wend. N.Y. [165], 166, 25 Am. Dec.
551; State v. McCoy, 89 N.C. 466; State v.
Stephens, 32 Tex. [155], 156. By virtue of the law
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[***15] (Civ. Code, § 3051) Cheney not only had
an interest in the heifer to the extent of his lien
thereon, but sustained to defendant as the [*31]
general owner of a relation which might render
him legally chargeable for the value of the cow;
and this lien, the enforcement of which depended
upon possession, as well as the liability for her
value, if imposed, constituted property in the
animal which might be feloniously taken from
him by the general owner. There is nothing in the
Code provisions to which appellant directs
attention [**630] contrary to the general rule. The
phrase, ’personal property of another,’ as used in
section 484 of the Penal Code, correctly
interpreted, means property in the possession of
another who is entitled as bailee, or otherwise, to
retain possession thereof for some benefit or
profit to himself to the exclusion of all others,
rather than the absolute ownership defined by
section 679 of the Civil Code. Our conclusion is
that the taking of property by the general owner
thereof from the possession of one who rightfully
holds it as bailee or otherwise for benefit to
himself, with the intent to charge such bailee with
the value thereof, or deprive him of [***16] such
benefit, constitutes larceny.″


The instant case was tried to a jury. Instructions
were given orally, upon stipulation, and Instruction
No. 5 is here quoted:


″You are instructed that before you can find the
defendant guilty of the crime of Grand Larceny, as
charged in the information, you must believe from
the evidence, beyond a reasonable doubt, each of
the following:


″(1) That the defendant, Lester Parker, on the 17th
day of March, 1941, at the County of Salt Lake,
State of Utah, did steal, take and carry away one
automobile of the value of more than fifty dollars.


″(2) That the defendant, at the time of such
stealing, taking or carrying away, had the felonious
intent to steal said article of personal property,
and of permanently depriving the owner thereof.


″(3) That said automobile, at the time of the
taking, if you should so find, was the personal
property of Lena Lauriente.


″(4) That such stealing, taking or carrying away
said automobile was against the will, and without
the consent of said Lena Lauriente.


″You are further instructed that the burden is upon
the State to prove to your satisfaction beyond a
reasonable doubt that each and all of [***17] the
foregoing elements of the crime of Grand Larceny
are present in this case. If the State shall have
failed to satisfy your mind on one or more of said
elements, then you shall acquit the defendant.″
(Italics added.)


The other instruction define grand larceny and
relate generally to the credibility of the witnesses,
weight of the evidence, [*32] etc. Not one word
in the instructions is said with reference to a bailor
or bailee, to a lienholder’s rights, or to general or
special property in a chattel, and, under the
instructions, there is no evidence to justify the
jury in finding that the automobile alleged to have
been stolen ″was the personal property of Lena
Lauriente,″ or that there was felonious intent on
the part of defendant to commit larceny. It would
serve no good purpose to quote at length the
testimony supporting this holding.


Sec. 110, Art. 9, chap. 46, Laws Utah 1935, in
effect at the time of this alleged offense, provided:


″Any person who obtains the custody of a motor
vehicle from the owner thereof or from any
person in lawful possession thereof, by any trick,
fraudulent or false representation, or any false
token or writing, or false personation of another,
[***18] is guilty of a misdemeanor.″


However, this section and Secs. 111 and 112 of
the same chapter were repealed by Chap. 50, Sec.
2, Laws Utah 1941, on March 17, 1941 (the same
day the alleged offense herein is laid), effective
May 13, 1941. If any crime were assumed to have
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been committed, this statute would have more
nearly answered the purpose of the prosecution.
But, it has hereinabove been shown that the action
brought against defendant for criminally issuing
the draft in question was dismissed, which disposes
of further consideration of this phase of the case.


The judgment is reversed and the cause remanded
for a new trial.


Concur by: WOLFE; McDONOUGH; WADE


Concur


WOLFE, Chief Justice (concurring in result).


I concur in the results.


The defendant sets out with commendable clarity
four points on which he seeks reversal. I am
unable to discern from the opinion how it answers
any of these questions. The points raised by
defendant are as follows:


[*33] ″1. There is no evidence to support the
verdict of the jury that defendant was guilty of
grand larceny in that the undisputed evidence
shows that the automobile taken was the property
of the defendant and was not ’personal property of


[***19] another’ within the definition of the
crime larceny.


″2. The undisputed evidence shows that the offense
which was committed, if in fact defendant is
guilty of committing an offense, is a violation of
Sec. 110, Chap. 46, Laws of Utah, 1935, a
misdemeanor.


″3. The undisputed evidence shows that the value
of the lien at the time the car [**631] was taken
was $ 30 and, therefore, if in fact a larceny was
committed, it was petit larceny and not grand
larceny.


″4. The evidence shows that the claimed lien was
waived by the acceptance of the sight draft in
payment of the obligation.″


The opinion rightly states that at common law a
bailor could steal his own chattel from a bailee.
What he stole was the special property of the
bailor in the chattel. Fundamentally the word
″property″ is derived from the French word
″propriete″ which in turn was derived from the
Latin ″proprietas″ meaning ″that which is proper
to anything, a peculiar and characteristic quality
of a thing or, formerly, a person, as the properties
of a triangle.″ See Webster’s New International
Dictionary, Second Edition, Unabridged. In this
sense the chattel was perhaps conceived of as
having legal properties when referred [***20] to
its owner, i. e., the property of being disposed of,
of being used or consumed. By strict meaning in
an attempted analogy to physical properties a
chattel had legal properties in respect to the owner
rather than the owner ″property in″ the chattel.
Since the right to possess, use, enjoy and dispose
of a thing was something not inherent in the thing
but only existed in the form of a right in someone
to do these things what was perhaps the original
conception of the meaning of property as a legal
attribute of the thing in respect to a person
become inverted to comport with the true factual
situation. The person was said to have this property
or right in respect to the thing. In this same sense
a bailed chattel has, as to the bailee, the legal
property of remaining in his possession as a
resource for the collection of a debt, and [*34]
inversely and traditionally the bailee had special
property in the chattel. If by stealing a chattel
from the owner a person in effect steals his ability
to take advantage of the legal properties that the
chattel has in respect to him by the same reasoning
a bailor or any one else who removes a chattel
from the possession of the bailee removes the
[***21] ability to use the legal properties of that


chattel in respect to the bailee. The common law
and the cases appear to uphold the proposition
that a bailor may commit larceny from the bailee.
I see no reason for not following these authorities,
many of them which are cited in the main opinion.


By the reasoning above, when the chattel possesses
a legal attribute or property in respect to the bailee
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by which he can retain possession for recourse,
such attribute is a property of the whole chattel
but its value is as to the bailee only the amount of
his indebtedness. Mr. Justice McDONOUGH has
developed this matter according to the intent of
the legislature as discerned from the gradation of
degrees of larceny. I agree with his conclusions in
that regard. The third question must therefore be
answered that if the jury found only $ 30 owing,
the offense must be considered a misdemeanor.


As to the second point, I am inclined to the
opinion that Sec. 110, Art. 9, Chap. 46, Laws of
Utah 1935, was designed to reach the offense of
obtaining custody by trick, etc., and not larceny
by trick. Thus if the evidence revealed a situation
where it could not be proved that the defendant
intended to steal [***22] the car but only to obtain
temporary possession a charge might be laid
under Sec. 110, but not under the larceny statutes.
Sec. 110 was not meant to supersede the larceny
statutes which include larceny by trick.


As to the fourth point: If the defendant intended to
obtain the car by trick--the trick being to use the
sight draft as a device to lull Lena Lauriente and
her husband into relaxing vigilance or permitting
him to take the car, knowing that the draft would
not be cashed, he would be liable for larceny. At
this point, it is well to call attention to the [*35]
fact that the evidence was not only that ″the
defendant drove away his car″ as stated in the
opinion of Mr. Justice MOFFAT, but that when
Mr. Lauriente went to the back of the shop, he
suddenly jumped in and drove it precipitously out
of the garage. The jury might have added this
circumstance to the circumstance that Mrs.
Lauriente went to the bank with the draft and
concluded that Parker gave her to understand that
he would wait for her return, it being understood
that her errand to the bank was originally for the
purpose of collecting the money. Hence, the jury
concluded that it was all a trick on Parker’s part to
[***23] get possession of the car. In so concluding
the jury must necessarily have concluded that the


fact that Lena Lauriente gave the bank the draft
for collection was not according to the intent with
which she left the garage. It might also have
concluded the contrary from the fact that she gave
the bank the draft for collection, i. e., that it was
the understanding between the Laurientes and
Parker that [**632] she was to accept the draft as
payment. But the jury evidently did not think so;
otherwise it could not have found that Parker’s
driving the car rapidly away constituted larceny. It
all sums up to the conclusion that there was
evidence from which the jury could have
determined that the lien had been waived or that it
had not been waived. It chose the latter conclusion.
The defendant must, therefore, fail on his fourth
point.


The question as to adequate instructions was not
raised by the parties but, as Mr. Justice
McDONOUGH points out, the lack of an
instruction as to the amount of the indebtedness
being the measure of grand or petty larceny may
not be only an inadequacy but be misleading.
Since the first element in Instruction No. 5 used
the phrase ″did steal, take and carry [***24] away
one automobile of the value of more than fifty
dollars″ the jury’s mind would naturally conclude
that the value of the car and not the special
property of the complaining witness was the
measure of whether the offense was petty or grand
larceny. Furthermore, since the case is to be
remanded for a new trial rather than for [*36]
dismissal, the court should be advised as to the
nature of the other instructions which should have
been given. We have said the court must not
single out any particular piece of evidence and
instruct on it. This does not mean that the evidence
may not be summed up in an instruction. We have
also said that the instructions must present the
jury with the law applicable to the case as shown
by the evidence, and not give the jury mere
abstract propositions of law. Everts v. Worrell, 58
Utah 238, 197 P. 1043; Id., 20 N. C.C.A. 849;
State Bank of Beaver County v. Hollingshead, 82
Utah 416, 25 P.2d 612; Smith v. Cannady, 45 Utah
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521, 147 P. 210. Where no piece of evidence is
singled out and emphasized I see no better way to
instruct in reference to the evidence and in a
concrete manner on all theories of the case than to
sum [***25] up the salient bits of evidence for
each party. Where evidence is uncontradicted I
see no objection to stating it as a foundation for
instructions. Furthermore, where the evidence is
in conflict I see no objection to stating the points
in which the evidence is in conflict, noting to the
jury that it is for it to resolve the conflict.
Moreover, where one conclusion must naturally
flow from resolving the evidence one way and
another definite conclusion flow from resolving
its conflicts the other way or drawing inferences
of a different sort, it is proper to instruct the jury
as to what its conclusions could be under each
factual determination, being careful in criminal
cases to inform the jury that at all events the
determination of the guilt or innocence of the
defendant was one purely for its untrammeled
discretion, based of course, on reason. There is
nothing in the statute which prevents this.
104-24-14 and 104-24-16 require the instructions
to be in writing, consecutively numbered by
paragraphs and to be read to the jury without oral
comment or explanation.


In such a case as the one at bar where a peculiar
fact situation may lie within the framework of the
concept of larceny, I [***26] think the jury should
be informed as to the peculiar applicability of the
elements of larceny as applied to a [*37]
bailor-bailee relationship. And as said before I see
no objection to guiding the minds of the jury in its
deliberations to all possible reasonable
inferences,--being sure to give them all--which it
might take from the action of Lena Lauriente in
going to the bank with the sight draft under the
circumstances, together with her action in handing
the draft to the bank for collection upon learning
that it would not cash the draft on presentation.
The jury could have been told that this latter
action could be taken into account with all the
other circumstances, including the conversation


between the Laurientes and defendant before Mrs.
Lauriente left in order to determine whether the
Laurientes took the draft in payment, waiving the
lien or not.


Also, on the question of defendant’s intent and
purpose for issuing the draft, I see no reason why
all the evidence in that matter pro and con,
including the type of draft, the reason for the bank
failing to honor it, the manner in which the
defendant got in and drove his car out of the
garage might not be given the jury with [***27]
instructions that it was free to draw such inferences
as it may find reasonable therefrom.


LARSON, J., concurs in the result.


McDONOUGH, Justice.


I concur in the order reversing the judgment and
remanding the case for a new trial.


I likewise concur in the conclusion indicated by
the opinion of Mr. Justice [**633] MOFFAT that
a bailor may commit larceny from his bailee of
property, the title to which is in the former. I do
not agree that if any crime were assumed to have
been committed (under the evidence in light of the
verdict) Sec. 110, Art. 9, Chap. 46, Laws of Utah
1935, the statute relative to obtaining custody of
property by trick, would more nearly have
answered the purpose of the prosecution than the
larceny statute. As to the construction of the 1935
statute I concur in what is said relative thereto by
Mr. Chief Justice WOLFE.


[*38] However, I am of the opinion that the crime
committed was only the crime of petit larceny if
the balance due on the repair bill was but $ 30. I
am aware that there are cases which disagree with
such conclusion; but in the light of our larceny
statutes presently to be considered, I am unable to
ascribe to the Legislature the intent [***28] to
make it a felony for the owner of a bicycle of the
value of $ 50 to steal it from a mechanic who has
expended $ 1 of material and labor thereon, while
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at the same time intend that if the theft had been
of a $ 49 bicycle in which the thief had no
property rights the crime would be only a
misdemeanor.


In distinguishing degrees of larceny on the basis
of value of property taken, the Legislature must
have had in mind that theft of property of great
value was a more serious crime than stealing
something of small value because such taking
deprived the owner of more and consequently
caused him greater injury; and that as to owners of
property in the State a more severe penalty is
necessary to protect their property rights of greater
value than where things of lesser value are
involved. It is no offense against a piano to steal
it. Nor is the right of a harmonica interfered with
by its asportation. Hence we cannot indulge in
speculation as to which, from the standpoint of
the object taken, is the greater offense. We must
refer the degree of the offense to the assumed
injury to the owner. In the example given, the
special property right which the mechanic had in
the bicycle--the limited [***29] right of
possession--was worth to him no more than $ 1.
He could not be deprived of greater value than
that, because payment of $ 1 by the general owner
would obliterate such special property right.


It is true that if a thief who has no property rights
therein, steals property worth $ 100 from one who
has merely the possession thereof, he is guilty of
grand larceny even though the one in possession
was not even rightfully in possession. However, in
such case the thief deprives the true owner of
property of value $ 100. He likewise enriches
himself [*39] to the same extent. But we should
not apply such rule so as to say that by stealing
property of $ 100 in value from a lienholder, the
general owner is guilty of grand larceny although
he deprived the possessor of only $ 1 in value and
enriched himself but to the same extent. The value
of ″the property taken,″ as such words are used in
103-36-4, R. S. U. 1933 (U. C. A. 1943), should
be held to be but $ 1.


That such construction of the last cited section
accords with legislative intent is borne out by the
provisions of 103-36-8, R. S. U. 1933 (U. C. A.
1943), set out in the opinion of Mr. Justice
MOFFAT. Thereunder, where the thing [***30]
stolen is a written instrument evidencing a debt,
its value is determined by the amount remaining
unpaid thereon. Thus if A gives his note for $ 100
to B, and after paying to B all except $ 40 of the
debt, A steals the note, he is guilty of only a
misdemeanor; because the value of the note is not
its face amount but the amount unpaid. Such sum
is the greatest amount which B could suffer by its
loss; and A could profit by no greater sum by the
theft. Suppose, however, that A gave as security
for the payment of the loan of $ 100 a jewel of the
value of $ 100; and, after reducing the
indebtedness to $ 40, he stole the pledged property.
If the value of the jewel--the pledged property--is
to be the measure of the ″value of the property
taken,″ A would be guilty of a felony. On the other
hand, if the value of the special property of the
pledgee measures the degree of larceny the crime
is a misdemeanor. The latter result, in my opinion,
is more in accord with the expressed legislative
policy and construction of the larceny statute in
consonance with such policy gives effect to
legislative intent.


Respondent points out, however, that in this case,
the jury was justified under the evidence [***31]
in finding that the lien was for a debt in excess of
$ 50. Nevertheless, no instruction was given in
accordance with the theory of value herein
expressed, and under the instructions given the
jury could have returned its verdict of guilty of
grand larceny though the jurors believed from the
evidence [*40] that the lien [**634] was for an
amount less than $ 50. Hence, a new trial should
be ordered.


WADE, J. I concur.


The instructions did not submit to the jury the real
question which the evidence presented, and there
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was no evidence from which the jury could find
the questions submitted to the jury against the
defendant. As indicated by Mr. Justice MOFFAT,
a person may commit larceny of his own property
where the property is taken from the possession of
another who has a lien thereon, the taking being
without the consent of the lienholder, and done
with the intention of depriving him of his lien.
There was sufficient evidence to go to the jury on
this proposition under proper instructions,
therefore a new trial should be granted.


I agree with Mr. Justice McDONOUGH that the
value of the property stolen cannot exceed the
amount of the lien which the lienholder has
against [***32] it at the time of taking. Here it
would be the reasonable value of the services and
materials which the lienholder had expended on
the car prior to the taking, after deducting the
amount which had been paid thereon. In case this
amount did not exceed $ 50 it could only be petit
larceny.
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sent to the penitentiary for a term of years and is
fined four times the face value of the note which
it is alleged was obtained by false pretense.


Headnotes/Syllabus


Headnotes


1. FALSE
PRETENSES--INFORMATION--SUFFICIENCY.
Under Comp. Laws 1907, Section 4397, penalizing
persons obtaining money by false pretenses, etc.,
an information alleging that stock subscriptions
were obtained by falsely representing the
corporation’s condition, etc., is sufficient, although
the stock was delivered and its value may have
been as represented. (Page 287.)


2. FALSE
PRETENSES--INFORMATION--SUFFICIENCY.
Under Comp. Laws 1907, Section 4397, providing
different punishments where the value of property
obtained by false pretenses is under or over $ 50,
an information, not alleging the value of a $ 250
promissory note obtained by accused, is
insufficient. (Page 288.)


3. INDICTMENT AND
INFORMATION--VERDICT--CURING
DEFECTIVE INFORMATION. Under Comp.
Laws 1907, Section 4397, prescribing different
punishments where value of property obtained by
false pretenses is under or over $ 50, a verdict,
finding accused guilty as charged in the
information, does not cure the information’s failure
to allege the value of the property secured. 1 (Page
288.)


4. CRIMINAL LAW--ADMISSIBILITY OF
EVIDENCE--OTHER TRANSACTIONS. In a
prosecution for obtaining property by false
pretenses, evidence that accused made similar


representations to other parties about the same
time is admissible. 2 (Page 291.)


5. CRIMINAL LAW--ADMISSIBILITY OF
EVIDENCE--LETTERS WRITTEN BY THIRD
PERSONS. Where accused was charged with
falsely pretending his stock subscription project
was indorsed by certain church officials, letters
written by such officials, indorsing the project are
incompetent. (Page 292.)


6. FALSE
PRETENSES--INSTRUCTIONS--MATERIALITY
OF MISREPRESENTATIONS. In a prosecution
for false pretenses, an instruction that accused was
guilty if one or all of certain misrepresentations
was false is erroneous, because allowing
conviction for an immaterial false
misrepresentation. (Page 292.)


7. CRIMINAL
LAW--INSTRUCTIONS--ASSUMING FACTS.
In a prosecution for false pretenses, an instruction,
assuming accused stated a factory for which he
was selling stock was nearly constructed, is
erroneous for assuming such fact. (Page 293.)


Counsel: J. W. Robinson for appellant.


Dan B. Shields, Atty. Gen., O. C. Dalby and Jas.
H. Wolfe, Asst. Atty. Gen., for the State.


Judges: FRICK, C. J. McCARTY and
CORFMAN, J. J., concur.


Opinion by: FRICK


Opinion


[*286] [**789] FRICK, C. J.


The defendant was convicted of the crime of
obtaining a certain promissory note from one C.


1 State v. Jukanovich, 45 Utah 372, 146 P. 289.


2 Trout & Resort Co. v. Lewis, 41 Utah 183, 125 P. 687.
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G. Johnson, by false pretenses. He appeals from
the judgment of conviction.


In view that the sufficiency of the information
was assailed by general demurrer, which is insisted
on in this court, and for the reasons hereinafter
appearing, we give the facts charged as constituting
the offense in full. They are:


″The said C. D. Seymour on the 16th day of
March, A. D. 1915, at the county of Utah, in the
state of Utah, did then and there with intent to
cheat and defraud C. G. Johnson of his personal
property, knowingly, designedly, falsely,
feloniously, and fraudulently represent and pretend
to the said C. G. Johnson, that there was a
corporation by the name of Utah Glass [***2]
Company, which was duly organized with a board
of directors, and that he was selling preferred
treasury stock of the said corporation; that the par
value of said stock was $ 20 per share, as fixed by
the articles of incorporation, of said company;
that the money and other property derived from
the sale of said stock would go into the treasury of
the said Utah Glass Company, for the purpose of
completing [**790] its glass factory, which he
then and there stated was in the course of
construction and the same was near its completion.
He further stated and represented that the material
necessary to complete the said glass factory was
on the ground, and that the machinery for its
operation was ready to be installed. The defendant
then and there further stated and represented
[*287] to the said C. G. Johnson that said factory


would be completed within 90 days from that
time, and that the stock then and there offered
would pay a dividend for the year 1915 of 12 per
cent. per annum; that said stock so offered was
preferred stock; that the same would draw a
dividend in preference to other stock issued by
said corporation. That in connection with the
aforesaid statements and declarations, [***3] the
defendant produced a letter which he read to the
said C. G. Johnson, and which letter the said C. D.
Seymour claimed and represented was written and


signed by O. P. Miller, of the presiding bishopric
of the Church of Jesus Christ of Latter-day Saints,
a man in whom the said C. G. Johnson had great
confidence, and which said letter strongly urged
the members of said church, of which C. G.
Johnson is one, to buy said stock, and the
defendant then and there stated to said C. G.
Johnson, in connection with said letter, that the
said O. P. Miller had authorized him to make a
canvass and sell what stock he could to the
members of said church, and that said church
would take over the majority of the stock and
provide such money as would be necessary to put
said glass factory in operation. By means of which
said false and fraudulent representations and
pretenses, and the said C. G. Johnson relying
upon and believing said statements and
representations to be true, he, the said C. D.
Seymour, did then and there, knowingly and
designedly, obtain from the said C. G. Johnson, of
the money and other valuable things of the said C.
G. Johnson, one certain promissory note, in
payment for a certain [***4] amount of said Utah
Glass Company stock, for the sum of $ 250,
drawn in favor of the said C. D. Seymour, with
intent then and there to cheat and defraud the said
C. G. Johnson, of the same.″


It is strenuously insisted by appellant’s counsel
that the information is insufficient for the reason
that it appears therefrom that said C. G. Johnson
obtained the identical corporate stock that he
bargained for, and for which he made and delivered
the promissory note in question. It is contended,
therefore, that inasmuch as Johnson obtained the
things he bargained for, and there being no
allegation in the information that the stock was
not worth the amount [*288] Johnson had agreed
to pay therefor, for that reason it does not appear
that Johnson was defrauded to any extent or in
any amount whatever, and that for aught that is
made to appear Johnson may have been benefited
by the transaction since the stock may have been
of greater value than the amount he paid therefor.
It is only necessary to state that counsel is in error
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in his assumption that Mr. Johnson obtained what
he bargained for. True, he obtained a certificate
for the fifty shares of stock for which he gave his
note; but what [***5] he bargained for was fifty
shares of a particular kind or character of stock,
and which was issued by a corporation which
possessed the property and assets and was in the
condition represented by the appellant. If the
representations set forth in the information were
false, and it is alleged they were so, then Johnson
manifestly did not obtain what he bargained for,
and if he was induced to execute and deliver the
promissory note in reliance upon the
representations of the appellant which were false,
then no other inference is permissible than that the
appellant made the false representations with the
intent to defraud Mr. Johnson, and that Mr.
Johnson was in fact defrauded. The information is
therefore not vulnerable to the objection just
discussed.


Our statute is practically a copy of the California
statute upon the same subject, and the Supreme
Court of that state, in the case of People v. Bryant,
119 Cal. 595, 51 P. 960, held an indictment under
the California statute sufficient although it did not
contain the allegations contended for by counsel.
To the same effect are the following cases: State v.
Merry, 20 N.D. 337, 127 N.W. 83; People v.
Howard, 135 [***6] Cal. 266, 67 P. 148;
Commonwealth v. Ferguson, 135 Ky. 32, 121 S.W.
967, 24 L. R. A. (N. S.) 1101, 21 Ann. Cas. 434;
Commonwealth v. Coe, 115 Mass. 481. Indeed,
the great weight of authority, under statutes like
ours, is against counsel’s contention.


The general demurrer to the information, however,
raises another question which presents more
difficulty. The information is based on Comp.
Laws 1907, section 4397, which reads as follows:


HN1 ″Every person who knowingly and
designedly, by false [*289] or fraudulent
representations or pretenses, shall obtain from any
other person any chose in action, money, goods,
wares, chattels, effects, or other valuable things,


with intent to cheat or defraud any person of the
same, if the value of the property so obtained does
not exceed $ 50, is punishable as in cases of petit
larceny, and when the property so obtained is of
the value of more than $ 50, the persons so
offending shall be punishable as in cases of grand
larceny.″


It will be observed that although the value of the
property or thing that is obtained by alleged false
pretenses is an element of the offense, that is,
determines the gravity or degree of the offense as
[***7] in larceny, yet the value of the promissory
note which was obtained from Johnson is not
alleged in the information. True, it is alleged that
appellant obtained ″one promissory note, in
payment for a certain amount of said Utah Glass
Company stock, for the sum of ($ 250.00) two
hundred and fifty dollars, drawn in favor of the
said C. D. Seymour,″ etc. This, however, is only a
part of the description of the promissory note that
was so obtained. The same allegations could
truthfully have been made in case $ 225 had
actually been paid and indorsed on the back of the
note, and which would have reduced the amount
due thereon to an amount less than would be the
presumed value of the note under Comp. Laws
1907, section 4363, and to an amount less than $
50, and thus the offense charged would not have
constituted a felony under section 4397, supra;
nor, in the absence of an allegation of value,
would the complaint charge any offense.


[**791] If it were assumed, however, that it might
be sufficient to support a judgment of conviction
if the value of the property that is alleged to have
been obtained by false pretenses were found by
the jury in their verdict, yet, by referring to the
verdict [***8] of the jury in this case, it will be
seen that they merely found ″the defendant, C. D.
Seymour, guilty of obtaining personal property by
false pretenses as charged in the information.″ In
State v. Jukanovich, 45 Utah 372, 146 P. 289, we
said:


″We think the rule is elementary that HN2 the
verdict must, either in itself or by reference to the
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information or indictment, contain all [*290] the
elements constituting the crime of which the
accused is found guilty.″


In 19 Cyc. 447, HN3 in referring to what is
essential to sustain a conviction for obtaining
property by false pretenses, it is said:


″The verdict must contain, either in itself or by
reference to the indictment, all the elements of the
crime.″


Such is the holding in People v. Bryant, supra,
and in People v. Cummings, 117 Cal. 497, 49 P.
576. Now, if the promissory note in question in
the information had been alleged to be of some
specific value which was in excess of fifty dollars,
and the jury would have found the appellant guilty
″as charged in the information,″ then by having
recourse to both the information and the verdict,
all the elements constituting the crime of which
appellant stands convicted [***9] would appear,
and the court’s judgment would then be supported
by the information and the verdict. As the matter
now stands, however, there is neither an allegation
in the information nor a finding by the jury upon
which a judgment may legally be based that the
appellant is guilty of a felony; nor, in the absence
of an allegation of value does the complaint state
any offense. To find that the appellant is ″guilty as
charged in the information,″ standing alone, is not
sufficient where no value is alleged.


The writer has examined many approved forms of
informations and indictments, and in no instance
has he found an information or indictment that did
not charge the value of the property that it was
alleged was obtained by false pretenses. For
forms of informations and indictments for
obtaining property or money by false pretenses
see 8 Ency. Forms, pp. 538 to 566, where approved
forms from many of the states are given. HN4 In
charging larceny the value of the property stolen
is always alleged in the information, and is
likewise always found by the jury in their verdict.
Now, since the crime of obtaining property by


false pretenses, for the purpose of punishment, is
divided into degrees [***10] the same as larceny,
we can see no escape from the conclusion that the
same rule which obtains in larceny respecting the
allegation [*291] of the value of the property and
the finding by the jury of such value should also
control in cases where the property is alleged to
have been obtained by false pretenses. We are of
the opinion, therefore, that the information is
defective in the particular just pointed out.


It also is contended that the court erred in not
directing a verdict for the defendant, for the
reason that the evidence is insufficient to justify a
finding that the defendant intended to defraud Mr.
Johnson, or any one else, and that the evidence is
also insufficient to authorize a finding that the
defendant did obtain the note by false pretenses.
In view that the case must be remanded for a new
trial, we shall refrain from discussing or reviewing
the evidence. It must suffice to say, therefore, that
if the jury believed the evidence produced by the
state and disbelieved the evidence produced by
the appellant, as they had a right to do, then there
is sufficient evidence in the record as it now
stands to support the findings of the jury. This
assignment must therefore [***11] fail.


It is further contended that the court erred in
admitting in evidence what counsel denominates
″separate and distinct crimes.″ What the court
really permitted the state to prove is this: Either a
few days before or a day or two after the
transaction between appellant and Mr. Johnson
some of the witnesses for the state testified that
appellant had attempted to sell, or did sell, some
of them some of the corporate stock, fifty shares
of which he had sold to Mr. Johnson, and that at
such time, and as a part of such transactions, or
attempted transactions, the appellant made
representations to them similar to those testified
to by Mr. Johnson and some of the other witnesses
who were present and heard the representations
which appellant is said to have made to Mr.
Johnson. The court charged the jury that the
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statements attributed to appellant, which it is
alleged he had made to others, were ″admitted by
the court for the sole purpose of assisting you in
determining the intent of the defendant and his
good faith or honesty of purpose in any transaction
he had with said C. G. Johnson, and you should
consider it for that purpose and that purpose
alone. * * *″


We had occasion to consider [***12] the question
now under consideration [*292] in the case of
Trout & Resort Co. v. Lewis, 41 Utah 183, 125 P.
687. While that was a civil case involving false
representations, yet the rule respecting the
admission of other similar false representations,
where the intent is material, is the same in
criminal as in civil cases. In that case we think the
rule is correctly stated, and, according to the rule
there announced, the court committed no error in
admitting the evidence complained of. To the
same effect is 19 Cyc. 443, where it is said:


HN5 ″Evidence of similar false pretenses made
by defendant to the same person for the purpose
of obtaining property, or to others shortly before
or after the representations for which defendant is
on trial, is, in most jurisdictions, held [**792]
admissible to prove either defendant’s knowledge
of their falsity or a guilty intent, or both. * * *″


See, also 5 Ency. of Ev. 747.


It is next insisted that the court erred in excluding
certain letters offered by the appellant. The letters
offered purported to have been written by a
certain church official of the Church of Jesus
Christ of Latter-day Saints, and, as appellant
contends, were [***13] to the effect that the
church supported the proposed enterprise of
building the glass factory referred to. Appellant
offered the letters in question in evidence to show,
as he contends, that he acted in good faith in
representing that the church ″stood behind the
enterprise.″ No doubt the appellant had the right
to prove by any competent evidence that the
church, or the officials of the church, or some of


them, ″stood behind the enterprise,″ as he puts it,
but we cannot conceive how the proffered letters
were competent evidence to establish that or any
other material fact. Those letters had no connection
whatever with the transaction in question, and
were of no more legal efficacy than the
declarations of any third person would have been.
The court committed no error in excluding the
proffered letters.


It is further contended that the court erred in
charging the jury. The court, in its charge, had
copied the information in full. Then, in a separate
charge, the court again copied into the charge all
of the representations [*293] and statements
contained in the information and charged the jury
that if the jury found beyond a reasonable doubt
that ″either one or all of said representations″


[***14] were false, they should find the defendant
guilty. The court further charged that if the jury
found ″that the money and other property derived
from the sale of said stock would go into the
treasury of the Utah Glass Company, for the
purpose of completing its glass factory, which he
then and there stated was in the course of
construction and the same was near its completion;
* * *.″ (Italics ours.) The charge was excepted to,
and the giving of it is now assigned as error. Quite
apart from the fact that at least one, and possibly
two, of the representations set forth in the
information did not relate to an existing fact, or to
existing facts, the charge is faulty. HN6 It may
well be that in case there are several or a series of
material independent representations which are
false, the court would be justified in charging the
jury that if they found either one or more, or all,
of the representations false, they could convict. In
order to do that, however, the court should be
careful to charge the jury that such false
representation, where only one is deemed
sufficient, must be a material one, and that it,
standing alone, must have ″had a material
influence in inducing the owner to part [***15]
with his property.″ 19 Cyc. 407. Otherwise the
defendant might be convicted upon an immaterial
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representation or on one which had no effect upon
the mind of the person who parted with his
property or money.


The charge is, however, faulty for another reason.
The court, in that portion of the charge we have
copied above, assumed a very material fact to
exist as appears from the words we have italicized.


The same vice, while not so pronounced, is also
found in other portions of the charge, to which it
will, however, not be necessary to refer, for the
reason that the error will not occur again.


HN7 Courts, in charging jurors, should be very
careful not to assume any material fact or facts.
Jurors, who are laymen, are always eager to
follow the opinion or judgment of the court, and if
the court assumes any material fact in the charge,
[*294] the jurors are most likely to follow the


assumptions of the court. Indeed, we must assume
that such is the case unless the record clearly
shows the contrary.


It may also be the case that, although the court has
erred in the particular now under consideration,
yet the record may disclose that no prejudice
resulted. Such is, however, not the case [***16]
here. In this case the jury, upon the whole evidence,
could well have found the defendant not guilty.
The errors in the charge pointed out were therefore
very prejudicial.


We remark that this is a case where a conviction
is had for obtaining property by false pretenses,
which was obtained as the purchase price for the
capital stock of a corporation. HN8 In view that
disappointment frequently, if not usually, follows
the purchase of the capital stock of corporations
whose business is not yet established for the
reason that the returns of the contemplated
enterprise may fall far below the expectations of
the promoters, regardless of their honesty of
purpose or integrity, or that the enterprise may
entirely fail, courts, in charging the jury, should be
very careful to have them understand that the


representations alleged to be false, and which are
relied on by the prosecution, must be found
beyond a reasonable doubt to have been material;
must have been made with bad motives and with
the intent to obtain money or property fraudulently,
and must have induced the complaining witness to
part with his property.


Where an enterprise fails or is only quite
unsuccessful, charges of misrepresentation [***17]
and fraud are easily made and sometimes quite as
easily proved, and may be hard to explain away.
Such transactions, therefore, should be carefully
scrutinized by the courts before one so charged is
sent to the penitentiary for a term of years, and, as
in this case, is fined four times the face value of
the note which it is alleged was obtained by false
pretense.


Finally, it is contended that the district attorney
was guilty of misconduct during the [**793] trial,
and in his closing argument to the jury which was
prejudicial to appellant’s rights. We have carefully
read those portions of the argument of the district
attorney that are complained of and his conduct
[*295] during the trial which is assailed. While


we shall not prolong this opinion by setting forth
the district attorney’s argument, nor what he said
during the trial, all of which is complained of, yet
we have no hesitancy whatever in stating that the
argument and conduct of the district attorney that
are complained of here transcended the rules of
propriety, and that, in view of all the facts and
circumstances of this case, the same, in our
judgment, were prejudicial to the rights of the
appellant. Nor was the [***18] vise in this case
cured by the charge of the court. It was made to
appear from the evidence that the district attorney
represented Mr. Johnson as attorney in a civil
action pending, in which the transactions here
involved were also involved. In view of that fact
the district attorney may have been more zealous
than he otherwise would have been. While much
latitude must necessarily be allowed attorneys in
presenting and arguing cases in court, and while
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much may be attributed to the zeal of counsel, yet
courts cannot shut their eyes to misconduct which
must necessarily have prejudiced the adversary,
and especially when the adversary is on trial for
his liberty. While it is contended that the remarks
of the district attorney were provoked by
appellant’s counsel, we can find nothing in the
record to justify the contention or to justify the
conduct of the district attorney.


For the reasons stated, the judgment is reversed,
and the cause is remanded to the district court of


Utah county, with directions to grant a new trial,
and to give the state leave to amend the
information in the particular stated as provided by
Comp. Laws 1907, section 4694, as amended by
chapter 42, Laws 1913, p. [***19] 54, and to
proceed with the case in accordance with the
views herein expressed.


McCARTY and CORFMAN, J. J., concur.
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Proof of relatedness of criminal acts and continuity
of criminal activity held necessary to establish
″pattern of racketeering activity″ within meaning
of RICO (18 USCS 1961-1968).


Summary


The Racketeer Influenced and Corrupt
Organizations Act (RICO) (18 USCS 1961-1968)
imposes criminal and civil liability upon those
who engage in certain ″prohibited activities.″
Each of these activities is defined in 18 USCS
1962 so as to require proof either of a ″pattern of
racketeering activity″ or of collection of an
unlawful debt. Under 18 USCS 1961(5), a ″pattern
of racketeering activity″ requires at least two acts
of racketeering activity, the last of which occurring
within 10 years--excluding any period of
imprisonment--after the commission of the prior
act. Customers of a telephone company filed an
action under RICO in the United States District
Court for the District of Minnesota against the
company, some of its officers and employees,
some members of the Minnesota Public Utilities
Commission, and other individuals and
corporations. The customers, seeking an injunction
and treble damages under 18 USCS 1964(a) and
1964(c), alleged that at different times over the
course of at least a 6-year period, the telephone
company and the other individuals and
corporations violated various provisions of 18
USCS 1962 by giving numerous bribes, in several
forms, to the named members of the commission
with the objective and effect of causing such
members to approve unfair and unreasonable
telephone rates. The District Court, dismissing the
complaint under Rule 12(b)(6) of the Federal
Rules of Civil Procedure for failure to state a
claim upon which relief could be granted, (1)
found that each of the alleged fraudulent acts was
committed in furtherance of a single scheme, and
(2) held that dismissal was mandated because
proof of multiple schemes is required to establish
a pattern of racketeering activity within the
meaning of RICO (648 F Supp 419). The United


States Court of Appeals for the Eighth Circuit
affirmed (829 F2d 648).


On certiorari, the United States Supreme Court
reversed and remanded. In an opinion by Brennan,
J., joined by White, Marshall, Blackmun, and
Stevens, JJ., it was held that (1) to prove a
″pattern of racketeering activity″ within the
meaning of RICO, it must be shown that the
predicate acts of racketeering activity are related
and that they amount to or pose a threat of
continued criminal activity; (2) it is not only by
proof of multiple schemes that continuity of
criminal activity may be shown; (3) a pattern of
racketeering activity may be shown regardless of
whether the racketeering activities are
characteristic of ″organized crime″; and (4) remand
was necessary because, under the facts alleged, it
might be possible to prove that the defendants’
actions satisfied the requirements of relatedness
and continuity and that they thus constituted a
″pattern of racketeering activity.″


Scalia, J., joined by Rehnquist, Ch. J., and
O’Connor and Kennedy, JJ., concurred in the
judgment, expressing the view that (1) the court’s
″continuity plus relationship″ test increased rather
than removed the vagueness of the term ″pattern
of racketeering activity,″ but (2) the court was
correct in saying that nothing in RICO supports
the proposition that predicate acts constituting
part of a single scheme can never support a cause
of action under RICO, and (3) the Court of
Appeals’ decision, which rested on the contrary
proposition, should be reversed.


Headnotes


EVIDENCE §995.5 > EXTORTION AND
BLACKMAIL §1 > STATUTES §145.4 >


sufficiency -- RICO -- pattern of racketeering
activity -- relationship and continuity -- legislative
history -- > Headnote:


LEdHN[1A] [1A]LEdHN[1B] [1B]LEdHN[1C]
[1C]LEdHN[1D] [1D]LEdHN[1E]
[1E]LEdHN[1F] [1F]
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To prove a ″pattern of racketeering activity,″
within the meaning of the Racketeer Influenced
and Corrupt Organizations Act (RICO) (18 USCS
1961-1968), a plaintiff or prosecutor must show
that the predicate acts of racketeering activity are
related and that they amount to or pose a threat of
continued criminal activity; because the text of
RICO fails to identify forms of relationship or
external principles to be used in determining
whether racketeering activity falls into a pattern
for the purposes of the statute, it is reasonable to
infer that a flexible approach is intended, and
RICO’s legislative history reveals Congress’ intent
to require a showing of continuity plus
relationship; absent clearer guidance by Congress
as to RICO’s intended scope, the limits of the
relationship and continuity concepts, and the
precise methods by which relatedness and
continuity or its threat may be proved, cannot be
fixed in advance with such clarity that it will
always be apparent whether a pattern of
racketeering activity exists in a particular case.


EVIDENCE §865 > EXTORTION AND
BLACKMAIL §1 > STATUTES §145.4 >
sufficiency -- RICO -- legislative history -- language
-- restriction of meaning -- > Headnote:


LEdHN[2A] [2A]LEdHN[2B] [2B]LEdHN[2C]
[2C]LEdHN[2D] [2D]
Although proof that a defendant has been involved
in multiple criminal schemes is relevant to the
inquiry whether the defendant has engaged in
continuing criminal conduct, so as to establish a
″pattern of racketeering activity″ within the
meaning of the Racketeer Influenced and Corrupt
Organizations Act (RICO) (18 USCS 1961-1968),
it is not only by proof of multiple schemes that
such continuity of activity may be shown; the
United States Supreme Court will not adopt a
″multiple-scheme″ approach to identifying
continuing criminal conduct under RICO, since
(1) such an approach brings a rigidity to the
available methods of proving a pattern of
racketeering activity that simply is not present in


the idea of ″continuity,″ (2) the concept of
″scheme″ appears nowhere in the language or
legislative history of RICO, and (3) such an
approach does not lessen the uncertainty inherent
in RICO’s ″pattern of racketeering activity″


component, since the ″scheme″ concept itself is
highly elastic.


APPEAL §1692.3 > remand -- misconception as to
law -- > Headnote:


LEdHN[3A] [3A]LEdHN[3B] [3B]


On certiorari to review a United States Court of
Appeals decision that affirmed a Federal District
Court’s dismissal of a complaint under the
Racketeer Influenced and Corrupt Organizations
Act (RICO) (18 USCS 1961-1968) for failure to
plead a ″pattern of racketeering activity,″ on the
ground that the complaint alleged only a single
″scheme,″ the United States Supreme Court--upon
holding that a pattern of racketeering activity is
established by a showing of relatedness of criminal
acts and continuity of criminal activity, and that
continuity need not be proved by evidence of
multiple schemes--will reverse the Court of
Appeals’ judgment and remand the case for further
proceedings, where the complaint alleges that at
different times over the course of at least a 6-year
period, a telephone company and other individuals
and corporations gave numerous bribes, in several
forms, to members of a state public utilities
commission with the objective of causing such
members to approve unfair and unreasonable
telephone rates; remand is necessary in such a
case because (1) the complaint alleges multiple
predicate acts for the purposes of RICO, which
defines bribery as a ″racketeering activity″; (2)
the acts are said to be related by a common
purpose; (3) there may be sufficient evidence to
establish a continuity of racketeering activity, or a
threat of continuity of such activity; and thus (4)
it may be possible to prove that the multiple
predicates alleged constitute a ″pattern of
racketeering activity″ within the meaning of RICO.
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STATUTES §145.4 > construction -- legislative
history -- text -- RICO -- > Headnote:


LEdHN[4A] [4A]LEdHN[4B] [4B]LEdHN[4C]
[4C]LEdHN[4D] [4D]LEdHN[4E] [4E]


Absent action by Congress to develop a
meaningful concept of ″pattern″ for purposes of
the Racketeer Influenced and Corrupt
Organizations Act (RICO) (18 USCS
1961-1968)--which imposes criminal and civil
liability upon those who engage in certain
prohibited activities, each one defined to include,
as one necessary element, proof of a ″pattern of
racketeering activity″--the United States Supreme
Court, in order to develop such a concept, will be
guided by the text of the statute and its legislative
history and will not introduce a new and perhaps
more amorphous concept into the analysis that has
no basis in text or legislative history.


EVIDENCE §995.5 > STATUTES §145.8 >
sufficiency -- RICO -- pattern of racketeering


activity -- two acts -- legislative history --
> Headnote:


LEdHN[5A] [5A]LEdHN[5B] [5B]


A ″pattern of racketeering activity,″ within the
meaning of the Racketeer Influenced and Corrupt
Organizations Act (RICO) (18 USCS 1961-1968),
is not established merely by proving two predicate
acts; 18 USCS 1961(5)--which says that a pattern
of racketeering activity requires at least two acts
of racketeering activity that occur within 10 years
of each other, excluding any period of
imprisonment--implies that while two acts are
necessary, they may not be sufficient; RICO’s
legislative history bears out this interpretation,
since the principal sponsor of the Senate bill
expressly indicated that proof of two acts of
racketeering activity, without more, does not
establish a pattern.


EXTORTION AND BLACKMAIL §1 >
STATUTES §145.6 > RICO -- application to


legitimate enterprises -- legislative history --
restriction of meaning -- > Headnote:


LEdHN[6A] [6A]LEdHN[6B] [6B]LEdHN[6C]
[6C]LEdHN[6D] [6D]LEdHN[6E] [6E]


The Racketeer Influenced and Corrupt
Organizations Act (RICO) (18 USCS 1961-1968)
is intended to be used against both ″legitimate″


and ″illegitimate″ enterprises; RICO’s concept of
a ″pattern of racketeering activity″ is not to be
interpreted narrowly to mean that a defendant’s
racketeering activities form a pattern only if they
are characteristic either of organized crime in the
traditional sense or of an organized-crime-type
perpetrator--that is, of an association dedicated to
the repeated commission of criminal
offenses--because such a limitation finds no
support in RICO’s text and is at odds with the
tenor of its legislative history, as shown by (1)
Congress’ adoption of commodious language
capable of extending beyond organized crime, (2)
criticism of the Organized Crime Control Act of
1970 (OCCA) (PL 91-452, 84 Stat 922), of which
Act RICO forms Title IX, by legislative opponents
on the ground that it was not limited to organized
crime, (3) statements by the OCCA’s sponsors
that the omission of this limit was no accident, but
a reflection of the OCCA’s intended breadth, and
(4) Congress’ rejection of the inclusion of the
concept of ″organized crime″ in the text of RICO.


STATUTES §165 > construction -- ordinary meaning
-- > Headnote:


LEdHN[7] [7]


In construing a statute, a court must start with the
assumption that the legislative purpose is
expressed by the ordinary meaning of the words
used.


STATUTES §108.5 > construction -- consideration
of different parts -- > Headnote:


LEdHN[8] [8]
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In order to define the element of ″relatedness″


within the United States Supreme Court’s
construction of the ″pattern″ requirement of the
Racketeer Influenced and Corrupt Organizations
Act (RICO) (18 USCS 1961-1968)--under which
construction a ″pattern of racketeering activity″ is
shown by the continuity and relatedness of such
activity--guidance may properly be taken from a
sentencing provision elsewhere in the Organized
Crime Control Act of 1970 (PL 91-452, 84 Stat
922), of which Act RICO forms Title IX, where
(1) the provision speaks of a ″pattern of criminal
conduct″ and defines it in terms of the relationship
of the accused’s criminal acts one to another, and
(2) there is no reason to suppose that Congress
had in mind for RICO’s ″pattern of racketeering″


component any more constrained a notion of the
relationships between predicate acts that would
suffice.


EVIDENCE §995.5 > sufficiency -- RICO --
relatedness of criminal acts -- > Headnote:


LEdHN[9] [9]


For purposes of an alleged violation of the
Racketeer Influenced and Corrupt Organizations
Act (RICO) (18 USCS 1961-1968), the relatedness
of the defendant’s predicate criminal acts--an
element of proof of a ″pattern of racketeering
activity″ within the meaning of RICO--is
demonstrated by showing that such acts have the
same or similar purposes, results, participants,
victims, or methods of commission, or otherwise
are interrelated by distinguishing characteristics
and are not isolated events.


EVIDENCE §995.5 > sufficiency -- RICO --
continuity of criminal conduct -- > Headnote:


LEdHN[10A] [10A]LEdHN[10B]
[10B]LEdHN[10C] [10C]


A party alleging a violation of the Racketeer
Influenced and Corrupt Organizations Act (RICO)
(18 USCS 1961-1968) demonstrates the continuity


of the defendant’s criminal conduct--which
continuity is an element of proof of a ″pattern of
racketeering activity″ within the meaning of
RICO--by (1) proving a series of related predicate
acts extending over a substantial period of time,
(2) proving related predicate acts that involve a
distinct threat of long-term racketeering activity,
either implicit or explicit, as in the case of a
hoodlum who sells ″insurance″ to a
neighborhood’s storekeepers to cover them against
breakage of their windows and who tells the
storekeepers that he will reappear each month to
collect their payments, (3) showing that the
predicate acts or offenses are part of an ongoing
entity’s regular way of doing business, as where
such acts can be attributed to a defendant operating
as part of a long-term association that exists for
criminal purposes, including, but extending well
beyond, those associations traditionally grouped
under the phrase ″organized crime,″ or (4) showing
that the predicate acts are a regular way of
conducting the defendant’s ongoing legitimate
business or of conducting or participating in an
ongoing and legitimate RICO ″enterprise″;
predicate acts extending over only a few weeks or
months and threatening no future criminal conduct
do not satisfy the RICO continuity requirement;
whether the proved predicate acts establish a
threat of continued racketeering activity under
RICO depends on the specific facts of each case.


EXTORTION AND BLACKMAIL §1 > RICO --
acts of individuals -- > Headnote:


LEdHN[11] [11]


The language of the Racketeer Influenced and
Corrupt Organizations Act (RICO) (18 USCS
1961-1968) supplies no ground to believe that
Congress meant to limit RICO’s scope to
racketeering acts that are the work of an
association or group, rather than of an individual
acting alone.


COURTS §92.7 > legislature -- functions
distinguished -- > Headnote:
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LEdHN[12] [12]


Rewriting the Racketeer Influenced and Corrupt
Organizations Act (RICO) (18 USCS 1961-1968)
is a job for Congress, if it is so inclined, and not
for the United States Supreme Court.


APPEAL §1293 > presumptions -- facts alleged in
complaint -- > Headnote:


LEdHN[13] [13]


On certiorari to review a United States Court of
Appeals decision affirming a Federal District
Court judgment that granted a motion under Rule
12(b)(6) of the Federal Rules of Civil Procedure
to dismiss a complaint for failure to state a claim
upon which relief could be granted, the United
States Supreme Court will read the facts alleged
in the complaint in the light most favorable to the
parties seeking relief.


APPEAL §1543 > insufficiency of allegations --
> Headnote:


LEdHN[14] [14]


The dismissal of a complaint may be affirmed
only if it is clear that no relief could be granted
under any set of facts that could be proved
consistent with the allegations.


Syllabus


The Racketeer Influenced and Corrupt
Organizations Act (RICO), 18 U.S.C. §§
1961-1968, which is Title IX of the Organized
Crime Control Act of 1970 (OCCA), imposes
criminal and civil liability upon persons who
engage in certain ″prohibited activities,″ each of
which is defined to include, as a necessary element,
proof of a ″pattern of racketeering activity,″ §
1962. ″Racketeering activity″ means ″any act or
threat involving″ specified state-law crimes, any
″act″ indictable under specified federal statutes,
and certain federal ″offenses.″ § 1961(1). A


″pattern″ requires ″at least two acts of racketeering
activity″ within a 10-year period. § 1961(5).
Petitioners, customers of respondent Northwestern
Bell, filed a civil action in the District Court
against Northwestern Bell and other respondents,
including members of the Minnesota Public
Utilities Commission (MPUC) -- which is
responsible for determining Northwestern Bell’s
rates -- seeking an injunction and treble damages.
They raised four separate claims under §§ 1962(a),
(b), (c), and (d), based on factual allegations that
between 1980 and 1986, Northwestern Bell made
various cash and in-kind payments to MPUC
members, and thereby influenced them to approve
rates for the company in excess of a fair and
reasonable amount. The District Court dismissed
the complaint, under Federal Rule of Civil
Procedure 12(b)(6), for failure to state a claim
upon which relief could be granted, on the ground
that each of the fraudulent acts alleged was
″committed in furtherance of a single scheme to
influence MPUC commissioners″ rather than
multiple illegal schemes. The Court of Appeals
affirmed, confirming that under its precedent, a
single scheme is insufficient to establish a pattern
of racketeering activity.


Held:


1. In order to prove a pattern of racketeering
activity, a plaintiff or prosecutor must show at
least two racketeering predicates that are related
and that amount to, or threaten the likelihood of,
continued criminal activity. Proof of neither
relationship nor continuity requires a showing that
the racketeering predicates were committed in
furtherance of multiple criminal schemes. Pp.
236-249.


(a) Section 1961(5) states that at least two
racketeering predicates committed within a 10-year
period are necessary to establish a RICO pattern,
but implies that two acts may not be sufficient.
Section 1961(5) thus assumes that there is
something to a pattern beyond merely the number
of predicates involved. In normal usage, the word
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″pattern″ would also be taken to require not
simply a multiplicity of predicates, but rather
predicates arranged or ordered by reason of the
relationship they bear to each other or to some
external organizing principle. The text of RICO
fails to identify the forms of relationship or
external principles to be used to determine whether
predicates fall into a pattern. RICO’s legislative
history, however, establishes that Congress
intended that to prove a ″pattern of racketeering
activity″ a plaintiff or prosecutor must show both
″relationship″ and ″continuity″ -- that the
racketeering predicates are related, and that they
either constitute or threaten long-term criminal
activity. Pp. 237-239.


(b) Relationship and continuity are two distinct
requirements, though their proof will often overlap.
RICO’s notion of relationship is no more
constrained than that used in Title X of OCCA,
under which ″criminal conduct forms a pattern if
it embraces criminal acts that have the same or
similar purposes, results, participants, victims, or
methods of commission, or otherwise are
interrelated by distinguishing characteristics and
are not isolated events.″ 18 U.S.C. § 3575(e).
Continuity of racketeering activity likewise may
be demonstrated in a variety of ways. Continuity
is centrally a temporal concept, and may be either
closed- or open-ended. A party alleging a RICO
violation may demonstrate continuity over a closed
period by proving a series of related predicates
extending over a substantial period of time.
Otherwise, it must be shown that the predicates
establish a threat of long-term racketeering activity
-- for example, because the predicates themselves
involve a distinct threat of such activity; because
they are part of the regular way of doing business
for an ongoing entity such as a criminal association
or legitimate business; or because they are a
regular means of conducting or participating in an
ongoing RICO enterprise. Although proof of
multiple criminal schemes may be relevant to this
inquiry into continuity, it is not the only way to
show continuity. Adopting the Court of Appeals’


multiple scheme test would bring a rigidity to the
methods of proving a pattern not present in the
idea of ″continuity″ itself, and it would introduce
a concept -- the ″scheme″ -- that does not appear
in RICO’s language or legislative history. Pp.
239-243.


(c) Neither RICO’s language nor its legislative
history supports a rule that a defendant’s
racketeering activities form a pattern only if they
are characteristic of organized crime. No such
restriction appears in RICO’s text. Nor is there
any language suggesting that RICO’s scope should
be limited to acts of an association rather than an
individual acting alone. Moreover, Congress’
approach in RICO can be contrasted with its
decision to enact explicit limitations to organized
crime in other statutes. E. g., Omnibus Crime
Control and Safe Streets Act of 1968, § 601(b).
The argument that RICO’s broad language should
be read restrictively to be congruous with RICO’s
purpose to eradicate organized crime is rejected:
the legislative history shows Congress had no
such restriction in mind. Pp. 243-249.


2. The Court of Appeals erred in affirming the
District Court’s dismissal of petitioners’ complaint
for failure to allege facts sufficient to demonstrate
a ″pattern of racketeering activity.″ Consistent
with the allegations in their complaint, petitioners
may be able to prove that the multiple predicates
alleged satisfy the requirements of continuity and
relationship and hence satisfy RICO’s pattern of
racketeering element. Pp. 249-250.


Counsel: Mark Reinhardt argued the cause for
petitioners. With him on the briefs were Susan
Bedor and John Cochrane.
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John D. French argued the cause for respondents.
With him on the brief were John F. Beukema,
James L. Volling, and Stephen T. Refsell. *


Judges: Brennan, J., delivered the opinion of the
Court, in which White, Marshall, Blackmun, and
Stevens, JJ., joined. Scalia, J., filed an opinion
concurring in the judgment, in which Rehnquist,
C. J., and O’Connor and Kennedy, JJ., joined,
post, p. 251.


Opinion by: BRENNAN


Opinion


[*232] [***203] [**2897] JUSTICE BRENNAN
delivered the opinion of the Court.


LEdHN[1A] [1A] LEdHN[2A] [2A] LEdHN[3A]
[3A]The Racketeer Influenced and Corrupt
Organizations Act (RICO or Act), Pub. L. 91-452,
Title IX, 84 Stat. 941, as amended, 18 U.S.C. §§
1961-1968 (1982 ed. and Supp. V), HN1 imposes
criminal and civil liability upon those who engage
in certain ″prohibited activities.″ Each prohibited
activity is defined in 18 U.S.C. § 1962 to include,
as one necessary element, proof either of ″a
pattern of racketeering activity″ or of ″collection
of an unlawful debt.″ ″Racketeering activity″ is
defined in RICO to mean ″any act or threat
involving″ specified state-law crimes, any ″act″
indictable under various specified federal statutes,


and certain federal ″offenses,″ 18 U.S.C. § 1961(1)
(1982 ed., Supp. V); but of HN2 the term ″pattern″


the statute says only that it ″requires at least two
acts of racketeering activity″ within a 10-year
period, 18 U.S.C. § 1961(5). We are called upon
in this civil case to consider what conduct meets
RICO’s pattern requirement.
I


RICO HN3 renders criminally and civilly liable
″any person″ who uses or invests income derived
″from a pattern of racketeering activity″ to acquire
an interest in or to operate an enterprise engaged
in interstate commerce, § 1962(a); who acquires
or maintains an interest in or control of such an
enterprise ″through a pattern of racketeering
activity,″ § 1962(b); who, being employed by or
associated with such an enterprise, conducts or
participates in the conduct of its affairs [*233]
″through a pattern of racketeering activity,″ §
1962(c); or, finally, who conspires to violate
[***204] the first three subsections of § 1962, §


1962(d). RICO HN4 provides for drastic remedies:
conviction for a violation of RICO carries severe
criminal penalties and forfeiture of illegal
proceeds, 18 U.S.C. § 1963 (1982 ed., Supp. V);
and a person found in a private civil action to have
violated RICO is liable for treble damages, costs,
and attorney’s fees, 18 U.S.C. § 1964(c).
Petitioners, customers of respondent Northwestern
Bell Telephone Co., filed this putative class action


* Briefs of amici curiae urging reversal were filed for the United States by Solicitor General Fried, Acting Assistant Attorney General
Richard, Deputy Solicitor General Bryson, Richard G. Taranto, Joel M. Gershowitz, and Frank J. Marine; and for the States of Arizona
et al. by Robert K. Corbin, Attorney General of Arizona, John K. Van de Kamp, Attorney General of California, John J. Kelly, Chief
State’s Attorney of Connecticut, Jim Jones, Attorney General of Idaho, Frank J. Kelley, Attorney General of Michigan, W. Cary Edwards,
Attorney General of New Jersey, Hal Stratton, Attorney General of New Mexico, Lacy H. Thornburg, Attorney General of North
Carolina, and Jean A. Benoy, Senior Deputy Attorney General, Dave Frohnmayer, Attorney General of Oregon, Jim Mattox, Attorney
General of Texas, Kenneth O. Eikenberry, Attorney General of Washington, Charlie Brown, Attorney General of West Virginia, Donald
J. Hanaway, Attorney General of Wisconsin, and Joseph B. Meyer, Attorney General of Wyoming.


Briefs of amici curiae urging affirmance were filed for the American Federation of Labor and Congress of Industrial Organizations by
Robert M. Weinberg and Laurence Gold; for the American Institute of Certified Public Accountants by Philip A. Lacovara, Geoffrey F.
Aronow, and Louis A. Craco; for the National Association of Manufacturers by Stephen M. Shapiro, Andrew L. Frey, Kenneth S. Geller,
Mark I. Levy, Jan S. Amundson, and Quentin Riegel; and for the Washington Legal Foundation by Daniel J. Popeo, Paul D. Kamenar,
and Vicki S. Marani.


Briefs of amici curiae were filed for the Chamber of Commerce of the United States by Stephen A. Bokat, Robin S. Conrad, and Lynn
M. Smelkinson; and for Trial Lawyers for Public Justice by Robert M. Hausman.
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in 1986 in the District Court for the District of
Minnesota. Petitioners alleged violations of §§
1962(a), (b), (c), and (d) by Northwestern Bell
and the other respondents -- some of the telephone
company’s officers and employees, various
members of the Minnesota Public Utilities
Commission (MPUC), and other unnamed
individuals and corporations -- and sought an
injunction and treble damages under RICO’s civil
liability provisions, §§ 1964(a) and (c).


The MPUC is the state body responsible for
determining the rates that Northwestern Bell may
charge. Petitioners’ five-count complaint alleged
that between 1980 and 1986 Northwestern Bell
sought to influence members of the MPUC in the
performance of their duties -- and in fact caused
them to approve rates for the company in excess
of a fair and reasonable amount -- by making cash
payments to commissioners, negotiating with them
regarding future employment, and paying for
parties and meals, for tickets to sporting events
and the like, and for airline tickets. Based upon
these factual allegations, petitioners alleged in
their first count a pendent state-law claim, asserting
that Northwestern Bell violated the Minnesota
bribery statute, Minn. Stat. § 609.42 (1988), as
well as state common law prohibiting bribery.
They also raised four separate claims [**2898]
under § 1962 of RICO. Count II alleged that, in
violation of § 1962(a), Northwestern Bell derived
income from a pattern of racketeering activity
involving predicate acts of bribery and used
[*234] this income to engage in its business as an
interstate ″enterprise.″ Count III claimed a
violation of § 1962(b), in that, through this same
pattern of racketeering activity, respondents
acquired an interest in or control of the MPUC,
which was also an interstate ″enterprise.″ In
Count IV, petitioners asserted that respondents


participated in the conduct and affairs of the
MPUC through this pattern of racketeering activity,
contrary to § 1962(c). Finally, Count V alleged
that respondents conspired together to violate §§
1962(a), (b), and (c), thereby contravening §
1962(d).


The District Court granted respondents’ Federal
Rule of Civil Procedure 12(b)(6) motion,
dismissing the complaint for failure to state a
claim upon which relief could be granted. 648 F.
Supp. 419 (Minn. 1986). The court found that
″[e]ach of the fraudulent acts alleged by
[petitioners] was committed in furtherance of a
single scheme to influence MPUC commissioners
to the detriment of Northwestern Bell’s
ratepayers.″ Id., at 425. It held that dismissal was
therefore mandated by the Court of Appeals for
the Eighth Circuit’s decision in Superior Oil Co.
v. Fulmer, 785 F. 2d 252 (1986), which the
District Court interpreted as adopting an
″extremely restrictive″ test for a pattern of
racketeering activity that required proof of
″multiple illegal [***205] schemes.″ 648 F.
Supp., at 425. 1 The Court of Appeals for the
Eighth Circuit affirmed the dismissal of
petitioners’ complaint, confirming that under
Eighth Circuit precedent ″[a] single fraudulent
effort or scheme is insufficient″ to establish a
pattern of racketeering [*235] activity, 829 F. 2d
648, 650 (1987), and agreeing with the District
Court that petitioners’ complaint alleged only a
single scheme, ibid. Two members of the panel
suggested in separate concurrences, however, that
the Court of Appeals should reconsider its test for
a RICO pattern. Id., at 650 (McMillian, J.); id., at
651 (J. Gibson, J.). Most Courts of Appeals have
rejected the Eighth Circuit’s interpretation of
RICO’s pattern concept to require an allegation


1 The District Court also held that, because the MPUC had conclusively determined that Northwestern Bell’s allegedly excessive rates
were reasonable, the ″filed rate″ doctrine provided an independent ground for dismissal of the complaint. 648 F. Supp., at 428-429. The
Court of Appeals did not consider this issue, and we have no occasion to address it here. Nor do we express any opinion as to the District
Court’s view that Count II was defective because it failed to ″allege the existence of an ’enterprise’ separate and distinct from the ’person’
identified,″ as the court held was required by § 1962(a). Id., at 428.
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and proof of multiple schemes, 2 and we granted
certiorari to resolve [**2899] this conflict. 485
U.S. 958 (1988). We now reverse.


[*236] II


LEdHN[4A] [4A]In Sedima, S. P. R. L. v. Imrex
Co., 473 U.S. 479 (1985), this Court rejected a
restrictive interpretation of § 1964(c) that would
have made it a condition for maintaining a civil
RICO action both that the defendant had already
been convicted of a predicate racketeering act or
of a RICO violation, and that plaintiff show a
special racketeering injury. In doing so, we
acknowledged concern in some quarters over civil
RICO’s use against ″legitimate″ businesses, as
well as ″mobsters and organized criminals″ -- a
concern that had frankly led to the Court of
Appeals’ interpretation of § 1964(c) in Sedima,
see id., at 499-500.But we [***206] suggested
that RICO’s expansive uses ″appear to be primarily
the result of the breadth of the predicate offenses,
in particular the inclusion of wire, mail, and
securities fraud, and the failure of Congress and
the courts to develop a meaningful concept of
’pattern’″ -- both factors that apply to criminal as
well as civil applications of the Act. Id., at 500;
see also id., at 501-502 (Marshall, J., dissenting).
Congress has done nothing in the interim further
to illuminate RICO’s key requirement of a pattern
of racketeering; and as the plethora of different
views expressed by the Courts of Appeals since
Sedima demonstrates, see n. 2, supra, developing


a meaningful concept of ″pattern″ within the
existing statutory framework has proved to be no
easy task.


LEdHN[2B] [2B]LEdHN[4B] [4B]LEdHN[5A]
[5A]LEdHN[6A] [6A]It is, nevertheless, a task
we must undertake in order to decide this case.
Our guides in the endeavor must be the text of the
statute and its legislative history. We find no
support in those sources for the proposition,
espoused by the Court of Appeals for the Eighth
Circuit in this case, that predicate acts of
racketeering may form a pattern only when they
are part of separate illegal schemes. Nor can we
agree with those courts that have suggested that a
pattern is established merely by proving two
predicate acts, see, e. g., United States v. Jennings,
842 F. 2d 159, 163 (CA6 1988), or with amici in
this case who argue that the word ″pattern″ refers
[*237] only to predicates that are indicative of a


perpetrator involved in organized crime or its
functional equivalent. In our view, Congress had a
more natural and commonsense approach to
RICO’s pattern element in mind, intending a more
stringent requirement than proof simply of two
predicates, but also envisioning a concept of
sufficient breadth that it might encompass multiple
predicates within a single scheme that were related
and that amounted to, or threatened the likelihood
of, continued criminal activity.


A


2 See Roeder v. Alpha Industries, Inc., 814 F. 2d 22, 30-31 (CA1 1987) (rejecting multiple scheme requirement; sufficient that
predicates relate to one another and threaten to be more than an isolated occurrence); United States v. Indelicato, 865 F. 2d 1370,
1381-1384 (CA2 1989) (en banc) (rejecting multiple scheme requirement; two or more interrelated acts with showing of continuity or
threat of continuity sufficient); Barticheck v. Fidelity Union Bank/First National State, 832 F. 2d 36, 39-40 (CA3 1987) (rejecting
multiple scheme requirement; adopting case-by-case multifactor test); International Data Bank, Ltd. v. Zepkin, 812 F. 2d 149, 154-155
(CA4 1987) (rejecting any mechanical test; single limited scheme insufficient, but a large continuous scheme should not escape RICO’s
enhanced penalties); R. A. G. S. Couture, Inc. v. Hyatt, 774 F. 2d 1350, 1355 (CA5 1985) (two related predicate acts may be sufficient);
United States v. Jennings, 842 F. 2d 159, 163 (CA6 1988) (two predicate acts potentially enough); Morgan v. Bank of Waukegan, 804
F. 2d 970, 975-976 (CA7 1986) (refusing to accept multiple scheme requirement as the general rule; adopting multifactor test, but
requiring that predicates constitute ″separate transactions″); Sun Savings and Loan Assn. v. Dierdorff, 825 F. 2d 187, 193 (CA9 1987)
(rejecting multiple scheme test; requiring two predicates, separated in time, which are not isolated events); Torwest DBC, Inc. v. Dick,
810 F. 2d 925, 928-929 (CA10 1987) (holding single scheme from which no threat of continuing criminal activity may be inferred
insufficient); Bank of America National Trust & Savings Assn. v. Touche Ross & Co., 782 F. 2d 966, 971 (CA11 1986) (rejecting multiple
scheme test; requiring that predicates be interrelated and not isolated events); Yellow Bus Lines, Inc. v. Drivers, Chauffeurs & Helpers
Local Union 639, 268 U.S. App. D. C. 103, 110, 839 F. 2d 782, 789 (1988) (requiring related acts that are not isolated events).
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LEdHN[5B] [5B]We begin, of course, with
RICO’s text, in which Congress followed a
″pattern [of] utilizing terms and concepts of
breadth.″ Russello v. United States, 464 U.S. 16,
21 (1983). As we remarked in Sedima, supra, at
496, n. 14,HN5 the section of the statute headed
″definitions, ″ 18 U.S.C. § 1961 (1982 ed. and
Supp. V), does not so much define a pattern of
racketeering activity as state a minimum necessary
condition for the existence of such a pattern.
Unlike other provisions in § 1961 that tell us what
various concepts used in the Act ″mean,″ 18
U.S.C. § 1961(5) says of the phrase ″pattern of
racketeering activity″ only that it ″requires at least
two acts of racketeering activity, one of which
occurred after [October 15, 1970,] and the last of
which occurred within ten years (excluding any
period of imprisonment) after the commission of a
prior act of racketeering activity.″ It thus places an
outer limit on the concept of a pattern of
racketeering activity that is broad indeed.


Section 1961(5) does indicate that Congress
envisioned circumstances in which no more than
two predicates would be necessary to establish a
pattern of racketeering [**2900] -- otherwise it
would have drawn a narrower boundary to RICO
liability, requiring proof of a greater number of
[***207] predicates. But, at the same time, the


statement that a pattern ″requires at least″ two
predicates implies ″that while two acts are
necessary, they may not be sufficient.″ Sedima,
473 U.S., at 496, n. 14; [*238] id., at 527
(Powell, J., dissenting). Section 1961 (5) HN6
concerns only the minimum number of predicates
necessary to establish a pattern; and it assumes
that there is something to a RICO pattern beyond
simply the number of predicate acts involved. The
legislative history bears out this interpretation, for
the principal sponsor of the Senate bill expressly
indicated that ″proof of two acts of racketeering
activity, without more, does not establish a
pattern.″ 116 Cong. Rec. 18940 (1970) (statement
of Sen. McClellan). Section § 1961(5) does not
identify, though, these additional prerequisites for
establishing the existence of a RICO pattern.


LEdHN[1B] [1B]LEdHN[7] [7]In addition to §
1961(5), there is the key phrase ″pattern of
racketeering activity″ itself, from § 1962, and we
HN7 must ″start with the assumption that the
legislative purpose is expressed by the ordinary
meaning of the words used.″ Richards v. United
States, 369 U.S. 1, 9 (1962).In normal usage, HN8
the word ″pattern″ here would be taken to require
more than just a multiplicity of racketeering
predicates. A ″pattern″ is an ″arrangement or
order of things or activity,″ 11 Oxford English
Dictionary 357 (2d ed. 1989), and the mere fact
that there are a number of predicates is no
guarantee that they fall into any arrangement or
order. It is not the number of predicates but the
relationship that they bear to each other or to
some external organizing principle that renders
them ″ordered″ or ″arranged.″ The text of RICO
conspicuously fails anywhere to identify, however,
forms of relationship or external principles to be
used in determining whether racketeering activity
falls into a pattern for purposes of the Act.


LEdHN[1C] [1C]LEdHN[4C] [4C]It is reasonable
to infer, from this absence of any textual
identification of sorts of pattern that would satisfy
§ 1962’s requirement, in combination with the
very relaxed limits to the pattern concept fixed in
§ 1961(5), that Congress intended to take a
flexible approach, and envisaged that a pattern
might be demonstrated by reference to a range of
different ordering principles or relationships
between predicates, within the expansive bounds
set. For any more specific guidance as [*239] to
the meaning of ″pattern,″ we must look past the
text to RICO’s legislative history, as we have
done in prior cases construing the Act. See Sedima,
S. P. R. L. v. Imrex Co., 473 U.S., at 486-490
(majority opinion); id., at, 510-519 (Marshall, J.,
dissenting); id., at, 524-527 (Powell, J.,
dissenting); Russello v. United States, supra, at
26-29;United States v. Turkette, 452 U.S. 576,
586-587, 589-593 (1981).


LEdHN[1D] [1D]The legislative history, which
we discussed in Sedima, supra, at 496, n. 14,
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shows that Congress indeed had a fairly flexible
concept of a pattern in mind. A pattern is not
formed by ″sporadic activity,″ S. Rep. No. 91-617,
p. 158 (1969), and a person cannot ″be subjected
to the sanctions of title IX simply for committing


[***208] two widely separated and isolated
criminal offenses,″ 116 Cong. Rec. 18940 (1970)
(Sen. McClellan). Instead, ″[t]he term ’pattern’
itself requires the showing of a relationship″


between the predicates, ibid., and of ″’the threat
of continuing activity,’″ ibid., quoting S. Rep. No.
91-617, supra, at 158. ″It is this factor of continuity
plus relationship which combines to produce a
pattern.″ 116 Cong. Rec., at 18940 (emphasis
added). RICO’s legislative history reveals
Congress’ intent that to prove a pattern of
racketeering activity a plaintiff or prosecutor must
show that the racketeering predicates are related,
and that they amount to or pose a threat of
continued criminal activity.


[**2901] B


LEdHN[8] [8] LEdHN[9] [9]For analytic
purposes these two constituents of RICO’s pattern
requirement must be stated separately, though in
practice their proof will often overlap. The element
of relatedness is the easier to define, for we may
take guidance from a provision elsewhere in the
Organized Crime Control Act of 1970 (OCCA),
Pub. L. 91-452, 84 Stat. 922, of which RICO
formed Title IX. OCCA included as Title X the
Dangerous Special Offender Sentencing Act, 18
U.S.C. § 3575 et seq. (now partially repealed).
Title X provided for enhanced sentences [*240]
where, among other things, the defendant had
committed a prior felony as part of a pattern of
criminal conduct or in furtherance of a conspiracy
to engage in a pattern of criminal conduct. As we
noted in Sedima, supra, at 496, n. 14, Congress
defined Title X’s pattern requirement solely in
terms of the relationship of the defendant’s
criminal acts one to another: HN9 ″[C]riminal
conduct forms a pattern if it embraces criminal
acts that have the same or similar purposes,
results, participants, victims, or methods of


commission, or otherwise are interrelated by
distinguishing characteristics and are not isolated
events. ″ § 3575(e). We have no reason to suppose
that Congress had in mind for RICO’s pattern of
racketeering component any more constrained a
notion of the relationships between predicates that
would suffice.


LEdHN[1E] [1E] LEdHN[2C] [2C] LEdHN[4D]
[4D]RICO’s legislative history tells us, however,
that the relatedness of racketeering activities is
not alone enough to satisfy § 1962’s pattern
element. HN10 To establish a RICO pattern it
must also be shown that the predicates themselves
amount to, or that they otherwise constitute a
threat of, continuing racketeering activity. As to
this continuity requirement, § 3575(e) is of no
assistance. It is this aspect of RICO’s pattern
element that has spawned the ″multiple scheme″


test adopted by some lower courts, including the
Court of Appeals in this case. See 829 F. 2d, at
650 (″In order to demonstrate the necessary
continuity appellants must allege that
Northwestern Bell ’had engaged in similar
endeavors in the past or that [it was] engaged in
other criminal activities.’ . . . A single fraudulent
effort or scheme is insufficient″). But although
proof that a RICO defendant has been involved in
multiple criminal schemes would certainly be
highly relevant to the inquiry into the continuity
of the defendant’s racketeering activity, it is
implausible to suppose that Congress thought
continuity might be shown only by proof of
multiple schemes. The [***209] Eighth Circuit’s
test brings a rigidity to the available methods of
proving a pattern [*241] that simply is not
present in the idea of ″continuity″ itself; and it
does so, moreover, by introducing a concept -- the
″scheme″ -- that appears nowhere in the language
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or legislative history of the Act. 3 We adopt a less
[**2902] inflexible approach that seems to us to


derive from a commonsense, everyday
understanding of RICO’s language and Congress’
gloss on it. HN11 What a plaintiff or prosecutor
must prove is continuity of racketeering activity,
or its threat, simpliciter . This may be done in a
variety of ways, thus making it difficult to
formulate in the abstract any general test for
continuity. We can, however, begin to delineate
the requirement.


LEdHN[2D] [2D] LEdHN[4E] [4E]


LEdHN[10A] [10A]HN12 ″Continuity″ is both a
closed- and open-ended concept, referring either
to a closed period of repeated conduct, or to past
conduct that by its nature projects into the future
with a threat of repetition. See Barticheck v.
Fidelity Union Bank/First National State, 832 F.
2d 36, 39 (CA3 1987). It [*242] is, in either case,
centrally a temporal concept -- and particularly so
in the RICO context, where what must be
continuous, RICO’s predicate acts or offenses,
and the relationship these predicates must bear
one to another, are distinct requirements. A party
alleging a RICO violation may demonstrate
continuity over a closed period by proving a series
of related predicates extending over a substantial
period of time. Predicate acts extending over a
few weeks or months and threatening no future
criminal conduct do not satisfy this requirement:
Congress was concerned in RICO with longterm
criminal conduct. Often a RICO action will be


brought before continuity can be established in
this way. In such cases, liability depends on
whether the threat of continuity is demonstrated.
See S. Rep. No. 91-617, at 158.


LEdHN[10B] [10B]HN13 Whether the predicates
proved establish a threat of continued racketeering
activity depends on the specific facts of each case.
Without making any claim to cover the field of
possibilities -- preferring to deal with this issue in
the context of concrete factual situations presented
for decision -- we offer some examples of how
this element might be satisfied. HN14 A RICO
pattern may surely be [***210] established if the
related predicates themselves involve a distinct
threat of long-term racketeering activity, either
implicit or explicit. Suppose a hoodlum were to
sell ″insurance″ to a neighborhood’s storekeepers
to cover them against breakage of their windows,
telling his victims he would be reappearing each
month to collect the ″premium″ that would
continue their ″coverage.″ Though the number of
related predicates involved may be small and they
may occur close together in time, the racketeering
acts themselves include a specific threat of
repetition extending indefinitely into the future,
and thus supply the requisite threat of continuity.
In other cases, HN15 the threat of continuity may
be established by showing that the predicate acts
or offenses are part of an ongoing entity’s regular
way of doing business. Thus, the threat of
continuity is sufficiently established [*243]
where the predicates can be attributed to a
defendant operating as part of a long-term


3 Nor does the multiple scheme approach to identifying continuing criminal conduct have the advantage of lessening the uncertainty
inherent in RICO’s pattern component, for ″’scheme’ is hardly a self-defining term.″ Barticheck v. Fidelity Union Bank/First National
State, 832 F. 2d, at 39. A ″scheme″ is in the eye of the beholder, since whether a scheme exists depends on the level of generality at which
criminal activity is viewed. For example, petitioners’ allegation that Northwestern Bell attempted to subvert public utility commissioners
who would be voting on the company’s rates might be described as a single scheme to obtain a favorable rate, or as multiple schemes
to obtain favorable votes from individual commissioners on the ratemaking decision. Similarly, though interference with ratemaking
spanning several ratemaking decisions might be thought of as a single scheme with advantageous rates as its objective, each ratemaking
decision might equally plausibly be regarded as distinct and the object of its own ″scheme.″ There is no obviously ″correct″ level of
generality for courts to use in describing the criminal activity alleged in RICO litigation. Because of this problem of generalizability, the
Eighth Circuit’s ″scheme″ concept is highly elastic. Though the definitional problems that arise in interpreting RICO’s pattern
requirement inevitably lead to uncertainty regarding the statute’s scope -- whatever approach is adopted -- we prefer to confront these
problems directly, not ″by introducing a new and perhaps more amorphous concept into the analysis″ that has no basis in text or
legislative history. Ibid.
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association that exists for criminal purposes. Such
associations include, but extend well beyond,
those traditionally grouped under the phrase
″organized crime.″ HN16 The continuity
requirement is likewise satisfied where it is shown
that the predicates are a regular way of conducting
defendant’s ongoing legitimate business (in the
sense that it is not a business that exists for
criminal purposes), or of conducting or
participating in an ongoing and legitimate RICO
″enterprise.″ 4


LEdHN[10C] [10C]


LEdHN[1F] [1F]HN17 The limits of the
relationship and continuity concepts that combine
to define a RICO pattern, and the precise methods
by which relatedness and continuity or its threat
may be proved, cannot be fixed in advance with
such clarity that it will always be apparent whether
in a particular [**2903] case a ″pattern of
racketeering activity″ exists. The development of
these concepts must await future cases, absent a
decision by Congress to revisit RICO to provide
clearer guidance as to the Act’s intended scope.


III


LEdHN[6B] [6B]Various amici urge that RICO’s
pattern element should be interpreted more
narrowly than as requiring relationship and
continuity in the senses outlined above, so that a
defendant’s racketeering activities form a pattern
only if they are characteristic either of organized
crime in the traditional sense, or of an


organized-crime-type perpetrator, that is, of an
association dedicated to the repeated commission
of criminal offenses. 5 [*244] Like the Court of
Appeals’ [***211] multiple scheme rule, however,
the argument for reading an organized crime
limitation into RICO’s pattern concept, whatever
the merits and demerits of such a limitation as an
initial legislative matter, finds no support in the
Act’s text, and is at odds with the tenor of its
legislative history.


LEdHN[6C] [6C] LEdHN[11] [11]One evident
textual problem with the suggestion that predicates
form a RICO pattern only if they are indicative of
an organized crime perpetrator -- in either a
traditional or functional sense -- is that it would
seem to require proof that the racketeering acts
were the work of an association or group, rather
than of an individual acting alone. RICO’s
language supplies no grounds to believe that
Congress meant to impose such a limit on the
Act’s scope. A second indication from the text
that Congress intended no organized crime
limitation is that no such restriction is explicitly
stated. In those titles of OCCA where Congress
did intend to limit the new law’s application to the
context of organized crime, it said so. Thus Title
V, authorizing the witness protection program,
stated that the Attorney General may provide for
the security of witnesses ″in legal proceedings
against any person alleged to have participated in
an organized criminal activity.″ 84 Stat. 933, note
preceding 18 U.S.C. § 3481 [*245] (since
repealed). And Title VI permitted the deposition


4 Insofar as the concurrence seems to suggest, post, at 253-254, that very short periods of criminal activity that do not in any way carry
a threat of continued criminal activity constitute ″obvious racketeer[ing]″ to which Congress intended RICO, with its enhanced penalties,
to apply, we have concluded that it is mistaken, and that when Congress said predicates must demonstrate ″continuity″ before they may
form a RICO pattern, it expressed an intent that RICO reach activities that amount to or threaten long-term criminal activity.


5 See Brief for Washington Legal Foundation as Amicus Curiae 11, 15-16; Brief for American Federation of Labor and Congress of
Industrial Organizations as Amicus Curiae 17. See also Briefs for National Association of Manufacturers, and for American Institute of
Certified Public Accountants, as Amici Curiae.


Lower courts have rejected various forms of the argument that RICO should be limited in scope, through one or another of its terms or
concepts, to organized crime. See, e. g., Sedima, S. P. R. L. v. Imrex Co., 741 F. 2d 482, 492, n. 32 (CA2 1984) (citing cases), rev’d,
473 U.S. 479 (1985); Moss v. Morgan Stanley Inc., 719 F. 2d 5, 21 (CA2 1983) (″HN18 The language of the statute . . . does not premise
a RICO violation on proof or allegations of any connection with organized crime″), cert. denied sub nom. Moss v. Newman, 465 U.S.
1025 (1984); Schacht v. Brown, 711 F. 2d 1343, 1353-1356 (CA7 1983).
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of a witness to preserve testimony for a legal
proceeding, upon motion by the Attorney General
certifying that ″the legal proceeding is against a
person who is believed to have participated in an
organized criminal activity.″ 18 U.S.C. § 3503(a).
Moreover, Congress’ approach in RICO can be
contrasted with its decision to enact explicit
limitations to organized crime in other statutes. E.
g., Omnibus Crime Control and Safe Streets Act
of 1968, § 601(b), Pub. L. 90-351, 82 Stat. 209
(defining ″organized crime″ as ″the unlawful
activities of the members of a highly organized,
disciplined association engaged in supplying
illegal goods and services, including but not
limited to gambling, prostitution, loan sharking,
narcotics, labor racketeering, and other unlawful
activities of members of such organizations″).
Congress’ decision not explicitly to limit RICO’s
broad terms strongly implies that Congress had in
mind no such narrow and fixed idea of what
constitutes a pattern as that suggested by amici
here.


LEdHN[6D] [6D]It is argued, nonetheless, that
Congress’ purpose in enacting RICO, as revealed
in the Act’s title, in OCCA’s preamble, 84 Stat.
923 (Congress seeking ″the eradication of
organized crime in the United States″), and in the
legislative history, was [**2904] to combat
organized crime; and that RICO’s broad language
should be read narrowly so that the Act’s scope is
coextensive with this purpose. We cannot accept
this argument for a narrowing construction of the
Act’s expansive terms.


To be sure, Congress focused on, and the examples
used in the debates and reports to illustrate the
Act’s operation concern, the predations [***212]
of mobsters. Organized crime was without a doubt
Congress’ major target, as we have recognized
elsewhere. See Russello, 464 U.S., at 26; Turkette,
452 U.S., at 591. But the definition of a ″pattern
of criminal conduct″ in Title X of OCCA in terms
only of the relationship between criminal acts, see
supra, at 240, shows that Congress [*246] was


quite capable of conceiving of ″pattern″ as a
flexible concept not dependent on tying predicates
to the major objective of the law, which for Title
X as for Title IX was the eradication of organized
crime. See 84 Stat. 923. Title X’s definition of
″pattern″ should thus create a good deal of
skepticism about any claim that, despite the
capacious language it used, Congress must have
intended the RICO pattern element to pick out
only racketeering activities with an organized
crime nexus. And, indeed, the legislative history
shows that Congress knew what it was doing
when it adopted commodious language capable of
extending beyond organized crime.


Opponents criticized OCCA precisely because it
failed to limit the statute’s reach to organized
crime. See, e. g., S. Rep. No. 91-617, at 215
(Sens. Hart and Kennedy complaining that the
OCCA bill ″goes beyond organized criminal
activity″). In response, the statute’s sponsors made
evident that the omission of this limit was no
accident, but a reflection of OCCA’s intended
breadth. Senator McClellan was most plain in this
respect:


″The danger posed by organized crime-type
offenses to our society has, of course, provided
the occasion for our examination of the
working of our system of criminal justice. But
should it follow . . . that any proposals for
action stemming from that examination be
limited to organized crime?


″[T]his line of analysis . . . is seriously
defective in several regards. Initially, it
confuses the occasion for reexamining an
aspect of our system of criminal justice with
the proper scope of any new principle or
lesson derived from that reexamination.


. . .


″In addition, the objection confuses the role of
the Congress with the role of a court. Out of a
proper sense of their limited lawmaking
function, courts ought to confine their
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judgments to the facts of the cases before
[*247] them. But the Congress in fulfilling its
proper legislative role must examine not only
individual instances, but whole problems. In
that connection, it has a duty not to engage in
piecemeal legislation. Whatever the limited
occasion for the identification of a problem,
the Congress has the duty of enacting a
principled solution to the entire problem.
Comprehensive solutions to identified
problems must be translated into well
integrated legislative programs.


″The objection, moreover, has practical as
well as theoretical defects. Even as to the titles
of [the OCCA bill] needed primarily in
organized crime cases, there are very real
limits on the degree to which such provisions
can be strictly confined to organized crime
cases. . . . On the other hand, each title . . .
which is justified primarily in organized crime
prosecutions has [***213] been confined to
such cases to the maximum degree possible,
while preserving the ability to administer the
act and its effectiveness as a law enforcement
tool.″ 116 Cong. Rec. 18913-18914 (1970).


Representative Poff, another sponsor of the
legislation, also answered critics who complained
that a definition of ″organized crime″ was needed:


″It is true that there is no organized crime
definition in many parts of the bill. [**2905]
This is, in part, because it is probably
impossible precisely and definitively to define
organized crime. But if it were possible, I ask
my friend, would he not be the first to object
that in criminal law we establish procedures
which would be applicable only to a certain
type of defendant?″ Id., at 35204.


See also id., at 35344 (Rep. Poff) (″organized
crime″ simply ″a shorthand method of referring to
a large and varying group of individual criminal
offenses committed in diverse circumstances,″ not
a precise concept).


[*248] The thrust of these explanations seems to
us reasonably clear. The occasion for Congress’
action was the perceived need to combat organized
crime. But Congress for cogent reasons chose to
enact a more general statute, one which, although
it had organized crime as its focus, was not
limited in application to organized crime. In Title
IX, Congress picked out as key to RICO’s
application broad concepts that might fairly
indicate an organized crime connection, but that it
fully realized do not either individually or together
provide anything approaching a perfect fit with
″organized crime.″ See, e. g., id., at 18940 (Sen.
McClellan) (″It is impossible to draw an effective
statute which reaches most of the commercial
activities of organized crime, yet does not include
offenses commonly committed by persons outside
organized crime as well″).


It seems, moreover, highly unlikely that Congress
would have intended the pattern requirement to be
interpreted by reference to a concept that it had
itself rejected for inclusion in the text of RICO at
least in part because ″it is probably impossible
precisely and definitively to define.″ Id., at 35204
(Rep. Poff). Congress realized that the
stereotypical view of organized crime as consisting
in a circumscribed set of illegal activities, such as
gambling and prostitution -- a view expressed in
the definition included in the Omnibus Crime
Control and Safe Streets Act, and repeated in the
OCCA preamble -- was no longer satisfactory
because criminal activity had expanded into
legitimate enterprises. See United States v.
Turkette, 452 U.S., at 590-591. Title 18 U.S.C. §
1961(1) (1982 ed., Supp. V), with its very generous
definition of ″racketeering activity,″ acknowledges
the breakdown of the traditional conception of
organized crime, and responds to a new situation
in which persons engaged in longterm criminal
activity often operate wholly within legitimate
enterprises. Congress drafted RICO broadly
enough to encompass a wide range of criminal
activity, taking many different forms and likely to
attract a broad array of perpetrators [*249]
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operating in many different ways. It would be
counterproductive and a mismeasure of
congressional intent now to adopt a narrow
construction of the statute’s pattern element that
would [***214] require proof of an organized
crime nexus.


LEdHN[6E] [6E]LEdHN[12] [12]As this Court
stressed in Sedima, in rejecting a pinched
construction of RICO’s provision for a private
civil action, adopted by a lower court because it
perceived that RICO’s use against
non-organized-crime defendants was an ″abuse″


of the Act, ″Congress wanted to reach both
’legitimate’ and ’illegitimate’ enterprises.″ 473
U.S., at 499.HN19 Legitimate businesses ″enjoy
neither an inherent incapacity for criminal activity
nor immunity from its consequences″; and, as a
result, § 1964(c)’s use ″against respected
businesses allegedly engaged in a pattern of
specifically identified criminal conduct is hardly a
sufficient reason for assuming that the provision
is being misconstrued.″ Ibid. If plaintiffs’ ability
to use RICO against businesses engaged in a
pattern of criminal acts is a defect, we said, it is
one ″inherent in the statute as written,″ and hence
beyond our power to correct. Ibid. RICO may be
a poorly drafted statute; but rewriting it is a job
for Congress, if it is so inclined, and not for this
Court. There is no more room in RICO’s
″self-consciously expansive language and overall
approach″ for the imposition of an organized
crime limitation than for the ″amorphous
’racketeering injury’ requirement″ we rejected in
Sedima, see id., at 495, 498. [**2906] We thus
decline the invitation to invent a rule that RICO’s
pattern of racketeering concept requires an
allegation and proof of an organized crime nexus.


IV


LEdHN[13] [13]LEdHN[14] [14]We turn now to
the application of our analysis of RICO’s pattern
requirement. Because respondents prevailed on a
motion under Federal Rule of Civil Procedure


12(b)(6), we read the facts alleged in the complaint
in the light most favorable to petitioners. And we
may only affirm the HN20 dismissal of the
complaint if ″it is clear that no relief could be
granted [*250] under any set of facts that could
be proved consistent with the allegations.″ Hishon
v. King & Spalding, 467 U.S. 69, 73 (1984).


LEdHN[3B] [3B]Petitioners’ complaint alleges
that at different times over the course of at least a
6-year period the noncommissioner respondents
gave five members of the MPUC numerous bribes,
in several different forms, with the objective -- in
which they were allegedly successful -- of causing
these commissioners to approve unfair and
unreasonable rates for Northwestern Bell. RICO
HN21 defines bribery as a ″racketeering activity,″
18 U.S.C. § 1961(1), so petitioners have alleged
multiple predicate acts.


Under the analysis we have set forth above, and
consistent with the allegations in their complaint,
petitioners may be able to prove that the multiple
predicates alleged constitute ″a pattern of
racketeering activity,″ in that they satisfy the
requirements of relationship and continuity. The
acts of bribery alleged are said to be related by a
common purpose, to influence commissioners in
carrying out their duties in order to win approval
of unfairly and unreasonably high rates for
Northwestern Bell. Furthermore, petitioners claim
that the racketeering predicates occurred [***215]
with some frequency over at least a 6-year period,
which may be sufficient to satisfy the continuity
requirement. Alternatively, a threat of continuity
of racketeering activity might be established at
trial by showing that the alleged bribes were a
regular way of conducting Northwestern Bell’s
ongoing business, or a regular way of conducting
or participating in the conduct of the alleged and
ongoing RICO enterprise, the MPUC.


The Court of Appeals thus erred in affirming the
District Court’s dismissal of petitioners’ complaint
for failure to plead ″a pattern of racketeering
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activity.″ The judgment is reversed, and the case
is remanded for further proceedings consistent
with this opinion.


It is so ordered.


Concur by: SCALIA


Concur


[*251] JUSTICE SCALIA, with whom THE
CHIEF JUSTICE, JUSTICE O’CONNOR, and
JUSTICE KENNEDY join, concurring in the
judgment.


Four Terms ago, in Sedima, S. P. R. L. v. Imrex
Co., 473 U.S. 479 (1985), we gave lower courts
the following four clues concerning the meaning
of the enigmatic term ″pattern of racketeering
activity″ in the Racketeer Influenced and Corrupt
Organizations Act (RICO or Act), Pub. L. 91-452,
Title IX, 84 Stat. 941, as amended, 18 U.S.C. §§
1961-1968 (1982 ed. and Supp. V). First, we
stated that the statutory definition of the term in
18 U.S.C. § 1961(5) implies ″that while two acts
are necessary, they may not be sufficient.″ Sedima,
473 U.S., at 496, n. 14. Second, we pointed out
that ″two isolated acts of racketeering activity,″
″sporadic activity,″ and ″proof of two acts of
racketeering activity, without more″ would not be
enough to constitute a pattern. Ibid. Third, we
quoted a snippet from the legislative history
stating ″[i]t is this factor of continuity plus
relationship which combines to produce a pattern.″
Ibid. Finally, we directed lower courts’ attention
to 18 U.S.C. § 3575(e), which defined the term
″pattern of conduct which was criminal″ used in a
different title of the same Act, and instructed them
that ″[t]his language may be useful in interpreting
other sections of the Act,″ 473 U.S., at 496, n. 14.
Thus enlightened, the District Courts and Courts
of Appeals set out ″to develop a meaningful
concept of ’pattern,’ [**2907] ″ id., at 500, and
promptly produced the widest and most persistent
Circuit split on an issue of federal law in recent
memory, see, e. g., ante, at 235, n. 2. Today, four


years and countless millions in damages and
attorney’s fees later (not to mention prison
sentences under the criminal provisions of RICO),
the Court does little more than repromulgate those
hints as to what RICO means, though with the
caveat that Congress intended that they be applied
using a ″flexible approach.″ Ante, at 238.


[*252] Elevating to the level of statutory text a
phrase taken from the legislative history, the
Court counsels the lower courts: ″’continuity plus
relationship.’″ Ante, at 239 (emphasis deleted).
This seems to me about as helpful to the conduct
of their affairs as ″life is a [***216] fountain.″ Of
the two parts of this talismanic phrase, the
relatedness requirement is said to be the ″easier to
define,″ ibid., yet here is the Court’s definition, in
toto: ″’[C]riminal conduct forms a pattern if it
embraces criminal acts that have the same or
similar purposes, results, participants, victims, or
methods of commission, or otherwise are
interrelated by distinguishing characteristics and
are not isolated events,’″ ante, at 240. This
definition has the feel of being solidly rooted in
law, since it is a direct quotation of 18 U.S.C. §
3575(e). Unfortunately, if normal (and sensible)
rules of statutory construction were followed, the
existence of § 3575(e) -- which is the definition
contained in another title of the Act that was
explicitly not rendered applicable to RICO --
suggests that whatever ″pattern″ might mean in
RICO, it assuredly does not mean that. ″[W]here
Congress includes particular language in one
section of a statute but omits it in another section
of the same Act, it is generally presumed that
Congress acts intentionally and purposely in the
disparate inclusion or exclusion.″ Russello v.
United States, 464 U.S. 16, 23 (1983). But that
does not really matter, since § 3575(e) is utterly
uninformative anyway. It hardly closes in on the
target to know that ″relatedness″ refers to acts that
are related by ″purposes, results, participants,
victims, . . . methods of commission, or [just in
case that is not vague enough] otherwise.″ Is the
fact that the victims of both predicate acts were
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women enough? Or that both acts had the purpose
of enriching the defendant? Or that the different
coparticipants of the defendant in both acts were
his coemployees? I doubt that the lower courts
will find the Court’s instructions much more
helpful than telling them to look for a ″pattern″ --
which is what the statute already says.


[*253] The Court finds ″continuity″ more difficult
to define precisely. ″Continuity,″ it says, ″is both
a closed- and openended concept, referring either
to a closed period of repeated conduct, or to past
conduct that by its nature projects into the future
with a threat of repetition.″ Ante, at 241. I have no
idea what this concept of a ″closed period of
repeated conduct″ means. Virtually all allegations
of racketeering activity, in both civil and criminal
suits, will relate to past periods that are ″closed″


(unless one expects plaintiff or the prosecutor to
establish that the defendant not only committed
the crimes he did, but is still committing them),
and all of them must relate to conduct that is
″repeated,″ because of RICO’s multiple-act
requirement. I had thought, initially, that the Court
was seeking to draw a distinction between, on the
one hand, past repeated conduct (multiple
racketeering acts) that is ″closed-ended″ in the
sense that, in its totality, it constitutes only one
criminal ″scheme″ or ″episode″ -- which would
not fall within RICO unless in its nature (for one
or more of the reasons later described by the
Court, see ante, at 242-243) it threatened future
criminal endeavors as well -- and, on the other
hand, past repeated conduct (multiple racketeering
acts) that constitutes several separate schemes --
which is alone enough to invoke RICO. But of
course that cannot be what it means, since the
Court rejects the ″multiple scheme″ [***217]
concept, not merely as the exclusive touchstone of
RICO liability, see ante, at 240, but in all its
applications, [**2908] since it ″introduc[es] a
concept . . . that appears nowhere in the language
or legislative history of the Act,″ ante, at 241, and
is so vague and ″amorphous″ as to exist only ″in
the eye of the beholder,″ ante, at 241, n. 3.


Moreover, the Court tells us that predicate acts
extending, not over a ″substantial period of time,″
but only over a ″few weeks or months and
threatening no future criminal conduct″ do not
satisfy the continuity requirement. Ante, at 242.
Since the Court has rejected the concept of
separate criminal ″schemes″ or ″episodes″ as a
criterion of ″threatening future criminal conduct,″
[*254] I think it must be saying that at least a few
months of racketeering activity (and who knows
how much more?) is generally for free, as far as
RICO is concerned. The ″closed period″ concept
is a sort of safe harbor for racketeering activity
that does not last too long, no matter how many
different crimes and different schemes are
involved, so long as it does not otherwise
″establish a threat of continued racketeering
activity,″ ibid. A gang of hoodlums that commits
one act of extortion on Monday in New York, a
second in Chicago on Tuesday, a third in San
Francisco on Wednesday, and so on through an
entire week, and then finally and completely
disbands, cannot be reached under RICO. I am
sure that is not what the statute intends, but I
cannot imagine what else the Court’s murky
discussion can possibly mean.


Of course it cannot be said that the Court’s
opinion operates only in the direction of letting
some obvious racketeers get out of RICO. It also
makes it clear that a hitherto dubious category is
included, by establishing the rule that the ″multiple
scheme″ test applied by the Court of Appeals here
is not only nonexclusive but indeed nonexistent.
This is, as far as I can discern, the Court’s only
substantive contribution to our prior guidance --
and it is a contribution that makes it more rather
than less difficult for a potential defendant to
know whether his conduct is covered by RICO.
Even if he is only involved in a single scheme, he
may still be covered if there is present whatever is
needed to establish a ″threat of continuity.″ The
Court gives us a nonexclusive list of three things
that do so. Two of those presumably polar
examples seem to me extremely difficult to apply
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-- whether ″the predicates can be attributed to a
defendant operating as part of a long-term
association that exists for criminal purposes,″
ante, at 243, and whether ″the predicates are a
regular way of conducting defendant’s ongoing
legitimate business,″ ibid. What is included beyond
these examples is vaguer still.


It is, however, unfair to be so critical of the
Court’s effort, because I would be unable to
provide an interpretation of [*255] RICO that
gives significantly more guidance concerning its
application. It is clear to me from the prologue of
the statute, which describes a relatively narrow
focus upon ″organized crime,″ see Statement of
Findings and Purpose, The Organized Crime
Control Act of 1970, Pub. L. 91-452, 84 Stat.
922-923, that the word ″pattern″ in the [***218]
phrase ″pattern of racketeering activity″ was meant
to import some requirement beyond the mere
existence of multiple predicate acts. Thus, when §
1961(5) says that a pattern ″requires at least two
acts of racketeering activity″ it is describing what
is needful but not sufficient. (If that were not the
case, the concept of ″pattern″ would have been
unnecessary, and the statute could simply have
attached liability to ″multiple acts of racketeering
activity″). But what that something more is, is
beyond me. As I have suggested, it is also beyond
the Court. Today’s opinion has added nothing to
improve our prior guidance, which has created a
kaleidoscope of Circuit positions, except to clarify
that RICO may in addition be violated when there
is a ″threat of continuity.″ It seems to me this
increases rather than removes the vagueness.
There is no reason to believe that the Courts of
Appeals will be any more unified in the future,
than they have in the past, regarding the content of
this law.


That situation is bad enough with respect to any
statute, but it is intolerable with respect to RICO.


For it is not only true, as [**2909] Justice
Marshall commented in Sedima, S. P. R. L. v.
Imrex Co., 473 U.S. 479 (1985), that our
interpretation of RICO has ″quite simply
revolutionize[d] private litigation″ and ″validate[d]
the federalization of broad areas of state common
law of frauds,″ id., at 501 (dissenting opinion), so
that clarity and predictability in RICO’s civil
applications are particularly important; but it is
also true that RICO, since it has criminal
applications as well, must, even in its civil
applications, possess the degree of certainty
required for criminal laws, FCC v. American
Broadcasting Co., 347 U.S. 284, 296 (1954). No
constitutional challenge [*256] to this law has
been raised in the present case, and so that issue is
not before us. That the highest Court in the land
has been unable to derive from this statute anything
more than today’s meager guidance bodes ill for
the day when that challenge is presented.


However unhelpful its guidance may be, however,
I think the Court is correct in saying that nothing
in the statute supports the proposition that
predicate acts constituting part of a single scheme
(or single episode) can never support a cause of
action under RICO. Since the Court of Appeals
here rested its decision on the contrary proposition,
I concur in the judgment of the Court reversing
the decision below.
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Opinion


[*194] Danny L. Pierce appeals his conviction of
submitting a false or fraudulent insurance claim, a
second degree felony in violation of Utah Code
Ann. § 76-6-521 (1978). Pierce urges reversal of
his conviction, claiming the fraud charge was
barred by the statute of limitations. We reverse
and remand.


Sometime prior to July 14, 1981, Pierce contacted
an insurance agent and told the agent he wanted
insurance coverage in the amount of $ 8,000 on
his truck. The agent issued an insurance binder on
the truck on July 14, 1981.


On July 19, 1981, Pierce contacted the agent and
informed him that the truck had [*195] been
stolen. Pierce met with Ned Walker, the claims
adjuster assigned to handle the claim, and told
him that Russell Hunsaker and Warren Booth had
driven the truck to the University Mall in Orem,
[**2] where they went to a movie, and that the


truck was missing when they came out of the
movie. Pierce received $ 8,000 from the insurance
company for the loss, less $ 100 for the policy
deductible amount. The actual loss to the insurance
company after salvaging the truck was $ 6,450.


During a deposition almost six years later on June
4, 1987, in an unrelated civil matter, Russell
Hunsaker informed Paul Johnson, the Orem City
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Attorney, that in July 1981 at Pierce’s request, he
and Warren Booth took Pierce’s truck up Provo
Canyon, removed its tires and wheels and pushed
it over a cliff. Warren Booth corroborated
Hunsaker’s statements during his own deposition
on August 5, 1987.


On October 7, 1987, Pierce was charged with
submitting a false or fraudulent insurance claim.
Pierce filed a pretrial motion to dismiss,
contending that the statute of limitations barred
prosecution for the offense. The trial court stated
that Pierce bore the burden of proving the statute
had not been met. After a hearing, during which
Pierce called witnesses to establish when the State
discovered the fraud claim, the court denied the
motion to dismiss.


At trial, Pierce objected to the trial court’s refusal
to instruct [**3] the jury on the statute of
limitations, arguing that the issue presented a
question of fact to be appropriately decided by the
jury.


I.


Pierce’s first claim on appeal is that the
information was defective because it failed to
state why the statute of limitations did not bar
prosecution of the offense. Ordinarily, HN1 a
defendant obtains information necessary to satisfy
the constitutional requirement of the right to
adequate notice through an information and a bill
of particulars. State v. Fulton, 742 P.2d 1208,
1214 (Utah 1987). ″An information may be an
extremely summary statement of the charge,
indeed one that would not provide the defendant
with sufficient particulars to enable him to
adequately prepare a defense.″ Id. When the


notice provided by the information is
constitutionally deficient, a defendant is entitled
to a bill of particulars. Id.; State v. Robbins, 709
P.2d 771, 773 (Utah 1985). Utah law allows
amendment of an information before a verdict is
issued, if no new or different offense is charged
and the defendant is not thereby prejudiced. Utah
Code Ann. § 77-35-4(d) (1982); State v. Wilson,
771 P.2d 1077, 105 Utah Adv. Rep. 19, 24 (Utah
Ct. App. 1989). However, if a defendant [**4]
fails to raise the inadequacy of the information
before trial by written motion, that issue cannot be
raised for the first time on appeal. Fulton, 742
P.2d at 1215; Utah R. Crim P. 12(b)(1). In this
case, Pierce did not request a bill of particulars
and also did not file a written motion prior to trial
challenging the adequacy of the information.
Therefore, he waived the issue and cannot raise it
for the first time on appeal.


II.


Pierce also claims the trial court erred in requiring
him to prove that the information was not filed
within the period specified in the applicable
statutes of limitation, Utah Code Ann. § 76-1-302
and -303 (1988). 1 Because the trial court held that
Pierce bore the burden of proving the statute of
limitations had run, Pierce called witnesses to
attempt to prove that police [*196] and the
insurance company knew or should have known
of the offense earlier than 1987, when Hunsaker
and Booth were deposed.


[**5] Generally, HN3 the State bears the burden
of proving every element of a criminal offense
beyond a reasonable doubt, regardless of the types
of defenses raised. State v. Starks, 627 P.2d 88, 92
(Utah 1981). The Utah appellate courts have not


1 In this case, the alleged insurance fraud occurred in July 1981 and the information was not filed until October 1987. HN2 Utah Code
Ann. § 76-1-302 (1988) provides that a prosecution for a felony shall be commenced within four years after it is committed. In addition,
Utah Code Ann. § 76-1-303 (1988) provides that if the period prescribed in section 76-1-303 has expired, a prosecution may be
commenced for an offense a material element of which is fraud within one year after discovery of the offense. However, section 76-1-303
also states that in no case will the provision extend the period of limitation by more than three years. Thus, in this case, the statute of
limitations on the prosecution’s action for fraud against Pierce would run seven years after the alleged offense was committed and was
to be commenced within one year after discovery of the offense by an aggrieved party.
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previously declared whether the State’s burden of
proof extends to establishing that a criminal
prosecution was commenced within the applicable
statute of limitations. In State v. Taylor, 21 Ore.
App. 119, 533 P.2d 822, 823 (1975), however, the
Oregon Court of Appeals stated that the
prosecution must prove that an unlawful act
occurred within the period of the statute of
limitations. Similarly, in Parnell v. Superior Court,
119 Cal. App. 3d 392, 173 Cal. Rptr. 906, 914
(1981), the court held that ″because the statute of
limitations is jurisdictional, the People have the
burden of supporting an information with some
evidence that the prosecution is not barred by
limitations.″ We agree with the rationale of those
cases, and, therefore, find that the State bears the
burden of proving that a criminal action is not
barred by the statute of limitations, whenever that
issue is properly raised. Further, we find that the
state’s applicable burden [**6] of proof for
establishing that the statute has not run is beyond
a reasonable doubt. See State v. Knoll, 712 P.2d
211, 214 (Utah 1985); State v. Starks, 627 P.2d 88,
92 (Utah 1981).


In this case, Pierce raised the limitations issue in
his motion to dismiss and the trial court erred in
requiring him to go forward and prove that the
action was not timely, rather than placing that
burden on the State. Therefore, we reverse and
remand for an evidentiary hearing and
determination of whether discovery of the unlawful


act occurred within the period of the statute of
limitations.


III.


Pierce also claims the jury should have been
allowed to determine if the prosecution was barred
by the statute of limitations, as the question
presents an issue of fact. This question was
discussed in People v. Padfield, 136 Cal. App. 3d
218, 185 Cal. Rptr. 903 (1982). The court
explained that HN4 a trial court has the discretion
to consider evidence concerning running of a
statute of limitations in pre-trial proceedings. Id.
185 Cal. Rptr. at 908. If the evidence is sufficiently
clear, the issue may be resolved as a matter of law
at that juncture, avoiding, perhaps, further
proceedings. If, however, ″it cannot [**7] be said
that as a matter of law the statutory period has run,
the issue is a question of fact for the trier of fact.″
Id. We adopt that reasoning, 2 and hold that on
remand of this matter, the trial court should
determine whether the evidence regarding when
discovery of the crime occurred, or should have
occurred, is sufficiently clear to rule as a matter of
law, or, if room for dispute exists, submit the
question to the jury.


Reversed and remanded.


Russell W. Bench, Judge, Judith M. Billings,
Judge, concur.


2 Our adoption of Padfield is limited to the issue addressed above and does not include other issues addressed in that opinion.
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Opinion by: JUDITH M. BILLINGS


Opinion


[*237] OPINION


BILLINGS, Judge:


Defendant Albert L. Ross appeals his conviction


of eight counts of forgery, a third degree felony


under Utah Code Ann. § 76-6-501(4) (Supp.


1997), and one count of communications fraud, a


second degree felony under Utah Code Ann. §


76-10-1801(10)(d) (Supp. 1997). We affirm in


part and reverse in part.


FACTS


In November 1995, defendant and two


accomplices cashed more than thirty-five forged


checks at stores in Weber and Davis Counties,


Utah. All of the checks were cashed in the same


manner. Defendant and [*238] an unidentified


man called ″Nikki″ would pick up a female


accomplice, Susan Sanchez, in defendant’s car.


One of the men would hand Sanchez a forged


check and false identification. Defendant would


then drive to a store, and the [**2] two men would


wait in the parking lot while Sanchez cashed the


forged check and brought back the money. When


Sanchez returned, she would give the money to


Nikki, who would then divide it among the three


accomplices.


951 P.2d 236, *236; 1997 Utah App. LEXIS 138, **1


Page 3 of 13



http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BKJ-YPT1-6VSV-003D-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BKJ-YPT1-6VSV-003D-00000-00&context=1000516





On November 22, 1995, Sanchez tried to cash a


check at an Albertson’s grocery store but was


detained and arrested. When defendant entered


the store to look for Sanchez, he was also arrested.


Defendant was charged with eight counts of third


degree forgery and one count of second degree


communications fraud. Sanchez pleaded guilty to


two felonies arising from the forgeries and was


sentenced before defendant’s trial. Nikki was


never apprehended.


At defendant’s trial, Sanchez appeared as a State


witness. She testified that she had cashed


thirty-five to forty checks for defendant and Nikki


over a three week period and that each check had


been worth $ 300 to $ 700. In its opening


statement, the State told the jury that Sanchez was


a codefendant in the case, that she had pleaded


guilty to and been sentenced for two felony counts


arising from the forgeries, and that ″she’ll testify


to you as to the nature of the plea and what


consideration she was given by the State for the


[**3] purposes of her testimony here today, and


you can evaluate her testimony in light of that.″


Defendant’s attorney made no objection to this


statement, and the court gave no limiting


instruction on the permissible evidentiary use of


Sanchez’s guilty plea.


The State established on direct examination that


Sanchez had pleaded guilty to two felony counts,


that she had already been sentenced, and that she


had received no special treatment in return for her


testimony against defendant. The State also argued


in closing that, because Sanchez had already been


sentenced and incarcerated for her two felony


convictions, she had no motive to testify falsely


against defendant. In contrast, defendant’s attorney


presented Sanchez’s guilty plea both through


cross-examination and in closing argument as


evidence that she was a confirmed liar and criminal


who had falsely accused defendant in order to


obtain a better plea agreement.


After deliberation, the jury found defendant guilty


on all nine charges. On November 18, 1996, the


court sentenced defendant to zero-to-five years


and a $ 5,000 fine for the eight forgery counts;


one-to-fifteen years and a $ 10,000 fine on the


single count of communications [**4] fraud, to be


served concurrently; and restitution to be


determined by the Department of Corrections.


Defendant now appeals.


ANALYSIS


Defendant raises three issues on appeal. First, he


claims the trial court committed reversible error


by failing to admonish the jury after the prosecutor


presented evidence that Sanchez had pleaded


guilty to charges in the same case. Second, he


claims the State presented insufficient evidence at


trial to establish his conviction for second degree


communications fraud. Third, he claims his


counsel at trial provided ineffective assistance by


failing to seek dismissal of the communications


fraud count, because it was a lesser-included


offense of forgery, and conviction of both crimes


exposed him to double jeopardy.


I. Sanchez’s Guilty Plea


Defendant argues the trial court erred in failing to


admonish the jury after the State introduced


Sanchez’s guilty plea. HN1 Because defendant


failed to raise this issue at trial, we must review


the trial court’s alleged failure for plain error. See,


e.g., State v. Cook, 881 P.2d 913, 914 (Utah Ct.


App. 1994). ″HN2 To establish plain error, a party


must show the following: (1) an error exists; (2)


the error should [**5] have been obvious to the


trial court, and (3) the error was harmful, or in


other words, absent the error, there is a reasonable


likelihood of a more favorable result for the


complaining party.″ State v. Reyes, 861 P.2d 1055,


1057 (Utah Ct. App. 1993).


We do not think that error existed, let alone an


error that should have been [*239] obvious to the


951 P.2d 236, *238; 1997 Utah App. LEXIS 138, **2
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trial court. 1 The few Utah rulings on the


admissibility of codefendant guilty pleas appear


to suggest that excluding evidence of testifying


codefendants’ pleas may be reversible error. See


State v. Hackford, 737 P.2d 200, 202-03 (Utah


1987) (holding trial court erred in limiting


cross-examination about disposition of charges


against testifying codefendant when such evidence


might have established bias or motive); State v.


Patterson, 656 P.2d 438, 438-39 (Utah 1982)


(holding exclusion of dismissed charges against


testifying codefendant was error because


″’exposure of a witness’s motivation in testifying


is a proper and important function of the


constitutionally protected right of


cross-examination’″) (quoting State v. Chesnut,


621 P.2d 1228, 1233 (Utah 1980)); State v. Vigil,


661 P.2d 947, 948 (Utah 1983) (stating ″while


[**6] there is some question as to whether plea


discussions and plea agreements should be


admitted into evidence,″ once evidence of pleas


was admitted without objection, trial court erred


in limiting defense counsel’s use of pleas in


closing argument); State v. Edwards, 13 Utah 2d


51, 368 P.2d 464, 466 (Utah 1962) (holding court


need not give cautionary instruction after admitting


evidence defendant’s wife pleaded guilty to


prostitution charge arising from same incident as


defendant’s indictment for procurement). While


these Utah cases establish no rule on limiting


instructions, they clearly contemplate that evidence


of a testifying codefendant’s guilty plea is properly


admitted to help the jury assess the codefendant’s


credibility, bias, and motive for testifying.


[**7] There is no Utah law requiring a limiting


instruction in these circumstances, and certainly


none holding that failure to give such an instruction


is plain error. Utah courts have repeatedly held


that HN4 a trial court’s error is not plain where


there is no settled appellate law to guide the trial


court. See, e.g., Eldredge, 773 P.2d at 35-36


(rejecting claim of plain error where dispositive


appellate case not yet decided); State v. Braun,


787 P.2d 1336, 1341-42 (Utah Ct. App. 1990)


(same).


Furthermore, other jurisdictions have reached no


consensus on when a trial court’s failure to issue


cautionary instructions after admitting plea


evidence will be reversed as plain error. The tenth


circuit has held that failure to caution a jury after


admitting a testifying codefendant’s plea is not


per se plain error, and reviewing courts must


examine the record at trial in light of the following


factors:


(1) whether there was a proper purpose in


introducing the guilty plea; (2) whether the guilty


pleas were improperly emphasized or used as


evidence of substantive guilt; (3) whether the


alleged error was invited by defense counsel; (4)


whether the failure to object could have been the


[**8] result of tactical considerations; and (5)


whether, in light of all the evidence, the error was


harmless beyond a reasonable doubt.


United States v. Pedraza, 27 F.3d 1515, 1526


(10th Cir. 1994); see also United States v. Davis,


766 F.2d 1452, 1456-57 (10th Cir. 1985) (holding


failure to caution jury is not per se plain error and


″the entire record must be examined to determine


whether the trial court’s failure to give the


cautionary instruction was so egregious as to


undermine the fundamental fairness of the trial


and contribute to a miscarriage of justice″).


A majority of circuits have similarly refused to


find plain error in a court’s failure to issue a sua


sponte cautionary instruction. See, e.g., United


States v. Johnson, 26 F.3d 669, 678 (7th Cir. 1994)


1 Defendant cites State v. Eldredge, 773 P.2d 29, 38 n.8 (Utah 1989) for the proposition that, even if the error in this case were not


plain, we should correct it because it was so harmful to defendant. In Eldredge, however, the court upheld a conviction without


addressing harm when it found no obvious error. Footnote eight merely emphasizes that HN3 the two-step plain error analysis is a guide


for courts, not a straightjacket, and that in extreme cases courts may ″dispense with the requirement of obviousness in the interests of


justice.″ Id. at 34-35, nn.8 & 11. This is not such a case.


951 P.2d 236, *239; 1997 Utah App. LEXIS 138, **5


Page 5 of 13



http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-53K0-003G-F1K4-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-53K0-003G-F1K4-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-5GR0-003G-F32T-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-5GR0-003G-F32T-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-5NC0-003G-F3PK-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-5NC0-003G-F3PK-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-5FG0-003G-F2XD-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-5FG0-003G-F2XD-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RWW-VSY0-000J-X25W-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RWW-VSY0-000J-X25W-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-50T0-003G-F17F-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-78B0-003G-F4KX-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-78B0-003G-F4KX-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-4T60-003B-P350-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-4T60-003B-P350-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-GKR0-0039-P36T-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-GKR0-0039-P36T-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-5ND0-003B-P281-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-5ND0-003B-P281-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-50T0-003G-F17F-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-50T0-003G-F17F-00000-00&context=1000516





(stating court should give instruction if defense


objects to plea evidence and requests instruction);


United States v. Hernandez, 921 F.2d 1569, 1582


(11th Cir. 1991) (failing to give sua sponte


instruction is plain error only when State


emphasizes codefendant plea ″for no other reason


than to prejudice the defendant″); [*240] United


States v. Ojukwa, 712 F.2d 1192, 1193-94 (7th Cir.


1983) (holding [**9] trial court’s failure to give


sua sponte cautionary instruction was not


reversible error); United States v. DeLucca, 630


F.2d 294, 299 (5th Cir. 1980) (″Only in those rare


situations in which other ’aggravating


circumstances’ have exacerbated the prejudice


will the failure to give cautionary instructions


result in plain and reversible error.″); United


States v. Rothman, 463 F.2d 488, 490 (2d Cir.


1972) (failing to give sua sponte instruction was


not plain error because prosecution was entitled to


raise pleas in opening Statement and on direct


examination to prevent defense from creating


false impression that prosecution was concealing


credibility evidence). 2


[**10] In the case before us, evidence of


Sanchez’s pleas was admitted for the clearly


proper purpose of informing the jury of her


firsthand knowledge of the events at issue, her


motivation and possible bias in testifying, and her


overall credibility as a witness. The record does


not indicate the State improperly emphasized her


guilty pleas or used them as substantive evidence


of defendant’s guilt. The record also shows that


Sanchez’s plea was central to defense counsel’s


strategy of challenging Sanchez’s credibility, and


defense counsel’s failure to object could thus have


been strategic. Because of these factors, and


because appellate law in Utah and other


jurisdictions provided no clear guidelines on


cautionary instructions, we cannot say it was


error, let alone plain error, for the court to admit


this evidence without a cautionary instruction.


II. Insufficiency of Evidence


Defendant also urges us to set aside his conviction


for communications fraud because, ″other than


the speculative and unclear testimony of Ms.


Sanchez, the State presented no evidence that


defendant sought to obtain property or money in


excess of $ 5,000.″ HN5 We will set aside a jury


verdict only if ″’the evidence, [**11] viewed in


the light most favorable to the verdict, is so


inconclusive or so inherently improbable as to an


element of the crime that reasonable minds must


have entertained a reasonable doubt as to that


element.’″ State v. Workman, 852 P.2d 981, 984


(Utah 1993) (quoting State v. Petree, 659 P.2d


443, 444 (Utah 1983)). However, ″when the


evidence presented is conflicting or disputed, the


jury serves as the exclusive judge of both the


credibility of witnesses and the weight to be given


particular evidence.″ Id.


In the present case, the jury convicted defendant


of communications fraud based on Sanchez’s


testimony that she had cashed thirty-five to forty


checks for defendant, each worth over $ 300.


2 Only one circuit has consistently held that failure to issue cautionary instructions is plain error as a matter of law. See, e.g., Bisaccia


v. Attorney General, 623 F.2d 307, 312 (3d Cir. 1980) (holding admission of codefendant guilty pleas was fundamental violation of


accused’s constitutional rights). In contrast, most courts reversing for failure to admonish have based reversal on either the admission


of plea information about codefendants who never testified as witnesses or clearly improper use of pleas to show guilt by association.


In these cases, plain error occurred because the plea evidence was admitted for improper reasons. See, e.g., United States v. Leach, 918


F.2d 464, 467 (5th Cir. 1990) (″Plain error exists when evidence of a guilty plea of a nontestifying co-conspirator is introduced.″); United


States v. Dworken, 855 F.2d 12, 15 (1st Cir. 1988) (holding admission of plea was error despite cautionary instruction when prosecutor


used plea as substantive evidence in ″birds of a feather″ argument); United States v. Griffin, 778 F.2d 707, 710 (11th Cir. 1985) (finding


plain error when plea of nontestifying codefendant was ″’dragged in by the heels for the sake of its prejudicial effect’″ (quoting United


States v. McRae, 593 F.2d 700, 707 (5th Cir. 1979)); United States v. Baez, 703 F.2d 453, 455 (10th Cir. 1983) (holding trial court erred


in commenting on guilty plea of nontestifying codefendant); United States v. Miranda, 593 F.2d 590, 594-96 (5th Cir. 1979) (holding


plea admission without instruction was plain error because plea was admitted for improper purpose, unduly emphasized, not invited by


defense, and clearly harmful).


951 P.2d 236, *239; 1997 Utah App. LEXIS 138, **8
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Sanchez’s testimony was supported by the physical


evidence of nine forged checks recovered by the


police and by circumstantial evidence linking


defendant to the forgeries. If believed, Sanchez’s


testimony clearly established defendant’s


involvement in forgeries worth at least $ 10,500.


Thus we find a reasonable jury could have


concluded that Sanchez’s testimony proved beyond


a reasonable doubt defendant had forged or


intended to forge checks for more than $ 5,000.


We therefore affirm [**12] defendant’s [*241]


conviction of second degree communications


fraud.


III. Lesser-Included Offense


The final issue is whether defendant was


impermissibly convicted of a lesser-included


offense under Utah Code Ann. § 76-1-402(3)


(1995). 3 Defendant argues his attorney at trial


provided ineffective assistance of counsel and


subjected him to unconstitutional double jeopardy


by failing to argue communications fraud was a


lesser-included offense of forgery. 4


[**13] A. Lesser-Included Offense Analysis


HN8 The prohibition on conviction for


lesser-included offenses flows from the double


jeopardy clauses of the Utah and the United States


Constitutions. See Utah Const. art. I, § 12 (″Nor


shall any person be twice put in jeopardy for the


same offense.″); U.S. Const. amend. V (″Nor shall


any person be subject for the same offence to be


twice put in jeopardy of life or limb.″). Thus, we


interpret section 76-1-402(3) to comply with the


underlying constitutional guarantees against


double jeopardy. See City of Logan v. Utah Power


& Light Co., 796 P.2d 697, 700 (Utah 1990)


(″When interpreting statutes, every effort should


be made to interpret them as being consistent with


the dictates of the constitution.″).


HN9 Utah courts apply a two-tiered analysis to


identify lesser-included offenses. See State v. Hill,


674 P.2d 96, 97 (Utah 1983). First we determine


whether the lesser offense is ″established by proof


of the same or less than all the facts required to


establish the commission of the offense charged.″


Id. If the two crimes are ″’such that the greater


cannot be committed without necessarily having


committed the lesser,’″ then the lesser [**14]


offense ″merges into the greater crime and the


State cannot convict and punish the defendant for


both offenses.″ Id. at 98 (quoting State v. Baker,


671 P.2d 152, 156 (Utah 1983)). In most cases,


comparison of the statutory elements will suffice


to determine whether a greater-lesser relationship


exists. However, where the two crimes have


multiple variations, we must look beyond the


statutory elements and ″consider the evidence to


determine whether the greater-lesser relationship


exists between the specific variations of the crimes


actually proved at trial.″ 674 P.2d at 97. 5


3
HN6 Utah Code Ann. § 76-1-402(3) (Supp. 1997) provides:


A defendant may be convicted of an offense included in the offense charged but may not be convicted of both the offense charged and


the included offense. An offense is so included when: (a) it is established by proof of the same or less than all the facts required to


establish the commission of the offense charged; or (b) it constitutes an attempt, solicitation, conspiracy, or form of preparation to commit


the offense charged or an offense otherwise included therein; or (c) it is specifically designated by statute as a lesser-included offense.


4 Defendant also initially argued that counsel should have requested the eight forgery counts be consolidated as a single continuous


transaction under Utah Code Ann. § 76-6-403 (1995). However, defendant concedes that State v. Patience, 944 P.2d 381 (Utah Ct. App.


1997), has established HN7 the theft consolidation rule does not apply to forgeries.


5 We apply the Hill test here because the issue is not whether the court could properly instruct the jury on both offenses (governed


by State v. Baker, 671 P.2d 152 (Utah 1983)), but whether the jury could convict defendant of both offenses. The underlying issue in


Baker and other jury instruction cases is whether the defendant had adequate notice that he might be charged with both crimes. In


contrast, the issue in this case is whether conviction of both the greater and lesser offense exposes defendant to double jeopardy. We have


held that this issue is properly resolved under Hill. See Duran v. Cook, 788 P.2d 1038, 1041 n.2 (Utah Ct. App. 1990).


951 P.2d 236, *240; 1997 Utah App. LEXIS 138, **11
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[**15] We find, and the parties conceded at oral


argument, that HN10 a greater-lesser relationship


may exist between some variations of third degree


forgery and second degree communications fraud.
6


HN11 A person is guilty of second degree


communications fraud if he (1) ″has devised any


scheme or artifice to defraud another,″ and (2)


″communicates directly or indirectly with any


person by any means for the purpose of executing


or concealing the [*242] scheme or artifice,″ (3)


″when the value of the property, money, or thing


obtained or sought to be obtained is or exceeds $


5,000.″ Utah Code Ann. § 76-10-1801(1) (Supp.


1997). HN12 A defendant is guilty of third degree


forgery if (1) ″with purpose to defraud or with


knowledge that he is facilitating a fraud″; (2) he


″makes, completes, executes, authenticates, issues,


transfers, publishes, or utters″; (3) ″a check with a


face amount of $ 100 or more.″ Utah Code Ann. §


76-6-501(4) (Supp. 1997). Given these statutory


elements, some variations of communications


fraud clearly include forgery. For example, the


State might prove a defendant committed


communications fraud by showing that: (1) a


defendant devised a scheme to defraud that


involved passing forged checks; [**16] (2) the


defendant communicated with another person for


the purpose of executing the scheme by uttering


or transferring a forged check worth at least $ 100,


and; (3) the object of the scheme was in excess of


$ 5,000. In such a case, third degree forgery,


which requires only that a defendant knowingly


utter a forged check worth over $ 100, would be


established by ″proof of the same or less than all


the facts″ required to prove second degree


communications fraud. Id. § 76-1-402(3)(a).


Consequently, forgery would be a lesser-included


offense in this variation of communications fraud.


We now consider the evidence ″to determine


whether the [**17] greater-lesser relationship


exists between the specific variations of the crimes


actually proved at trial.″ Hill, 674 P.2d at 97. On


the facts of this case, element one of third degree


forgery is clearly included in element one of


second degree communications fraud; once the


jury found that defendant had ″devised a scheme


to defraud,″ it could not avoid finding that


defendant had ″knowledge that he was facilitating


a fraud.″ See Utah Code Ann. §§ 76-10-1801(1),


-6-501(1). Similarly, once the jury accepted


Sanchez’s testimony and the cashed checks to


establish element three of communications fraud,


no additional finding was needed to establish


element three of forgery. On the facts of this case,


only element two of communications fraud


(″communication″ to another person) and element


two of forgery (″utterance″ of a forged check) are


potentially independent of each other. Thus,


defendant’s forgery conviction will necessarily


merge into his communications fraud conviction


unless the jury was instructed on and the State


proved separate factual bases for the elements of


″utterance″ and ″communication.″


Defendant claims that ″as applied to the facts and


evidence presented at trial. . . [**18] [the forgery


element of] utterance can and should be equated


with the communication element of


communications fraud.″ Defendant points to


several instances in the record where the State


told the jury that the ″utterance″ of a forged check


provided the factual basis on which it should find


that defendant made a ″communication″ as


required by the communications fraud statute.


The State concedes that it explicitly told the jury


that it could find a ″communication″ based on the


same action (handing Sanchez a check) that proved


the ″utterance″ requirement of forgery. However,


the State argues we must uphold defendant’s


forgery conviction despite these statements as


long as the jury could reasonably have found


independent factual bases for the required elements


6 Defendant, like the defendant in State v. Bradley, 752 P.2d 874, 877 n.1 (Utah 1988) (per curiam), inadvertently reverses the order


of the offenses, arguing second degree communications fraud is a lesser-included offense of third degree forgery. We believe the proper


approach is to examine whether third degree forgery is included in second degree communications fraud.


951 P.2d 236, *241; 1997 Utah App. LEXIS 138, **15
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of ″utterance″ and ″communication.″ The State


claims it advanced a theory of communications


fraud at trial under which a jury could reasonably


find that defendant committed the


″communication″ element of communications


fraud when he solicited Sanchez to cash checks


for him. The State asserts correctly that under this


theory of the two crimes the jury could have


returned both convictions without subjecting


defendant to double [**19] jeopardy. 7 Thus, we


must determine [*243] whether the State’s case,


as actually presented at trial, would have enabled


the jury to convict defendant on this theory of the


two crimes.


[**20] The Utah Supreme Court faced a similar


issue in State v. Bradley, 752 P.2d 874 (Utah


1988) (per curiam). In Bradley, a defendant entered


his tenant’s apartment and evicted him at gunpoint.


See id. at 875-76. At trial the State charged the


defendant with aggravated burglary and aggravated


assault, and the jury returned convictions on both


offenses. See id. at 876. After a close examination


of the evidence, arguments, and instructions given


at trial, the supreme court held that, while burglary


and assault are generally separate offenses,


Bradley’s aggravated assault conviction


constituted double jeopardy under the peculiar


facts of that case. On rehearing, the court


articulated the following rationale for finding a


lesser-greater relationship between the variations


of the two crimes proved at trial:


As a theoretical proposition, a defendant could


commit an aggravated burglary without


committing an aggravated assault. Aggravated


burglary may require no more than that the


burglar be ″armed with a deadly weapon.″


. . . However, aggravated burglary may also be


accomplished when the burglar ″uses or threatens


the immediate use of a dangerous or deadly


weapon against any [**21] person who is not a


participant in the crime.″ When that element is


relied upon by the prosecution to prove aggravated


burglary, aggravated assault is simultaneously


proven.


In the instant case, instructions given to the jury


on aggravated burglary adopted the latter


alternative, namely, that defendant ″used or


threatened the immediate use of a dangerous or


deadly weapon against any person.″


. . . Since the jury was not required to find any


additional elements to convict defendant of


aggravated assault once it had found him guilty of


aggravated burglary, we correctly affirmed the


conviction of aggravated burglary, a first degree


felony, and vacated the conviction of aggravated


assault, a third degree felony, as being surplusage.


Id. at 878 (emphasis added)(alterations in


original)(citations omitted).


Bradley establishes a test for whether the theory


of two crimes argued at trial has created a


lesser-greater relationship: After convicting on the


greater offense, was the jury ″required to find any


additional elements″ before it could convict on the


7 We do not address whether this theory of communications fraud is a legitimate use of Utah Code Ann. § 76-10-1801(1) (Supp. 1997).


In effect, the State urges us to turn a relatively narrow anti-fraud statute into a broad de facto conspiracy provision. This transformation


is wholly unsupported by existing case law; reported cases supporting communications fraud convictions deal with securities and


investment fraud, corporate embezzlement, racketeering, and computer fraud. See, e.g., State v. Kent, 945 P.2d 145, 146 (Utah Ct. App.


1997) (basing conviction on scheme to defraud insurance company by altering computer records); State v. Thorup, 841 P.2d 746, 747


(Utah Ct. App. 1992) (basing conviction on racketeering and computer fraud scheme); State v. LeFevre, 825 P.2d 681, 684 (Utah Ct. App.


1992) (basing conviction on complex banking fraud by means of check floating system); State v. Becker, 803 P.2d 1290, 1291 (Utah Ct.


App. 1990) (basing conviction on falsification of corporate records to cover up accomplice’s embezzlement). In these cases, the


″communication″ element was satisfied by some act, not illegal per se, done to further a complex fraud scheme that resulted in grant


of title under false pretenses and would have been unreachable under traditional theft statutes. In contrast, prosecuting simple forgery


as communications fraud creates a de facto conspiracy provision that punishes defendants both for committing and soliciting the forgery,


a possible violation of Utah Code Ann. § 76-1-402(3)(b) (Supp. 1997) (″A defendant . . . may not be convicted of both the offense charged


and . . . an attempt, solicitation, conspiracy, or form of preparation to commit the offense charged . . . .″).


951 P.2d 236, *242; 1997 Utah App. LEXIS 138, **18
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lesser offense? Bradley, 752 P.2d at 878. If the


jury was not required to find any additional


element, then [**22] the lesser crime merges into


the greater one, and the defendant may not be


convicted of both. See id.


Nonetheless, the State argues that Bradley requires


us to uphold defendant’s forgery convictions as


long as the jury could reasonably have found the


″communication″ element of communications


fraud without relying on the same acts used to


support the ″utterance″ element of forgery. We


disagree. Bradley does not permit us to uphold


conviction of a lesser offense merely because the


jury could have found an additional element.


Rather, Bradley demands that we reverse the


lesser offense conviction unless the jury was


″required to find″ the additional element. Id. Thus


we may uphold defendant’s forgery convictions


only if we find that a reasonable jury would have


understood, based on the instructions and evidence


at trial, that it had to find an additional element


beyond the elements of communications fraud


before it could convict defendant of forgery.


[*244] In this case, the jury convicted defendant


of communications fraud and forgery on the basis


of nine forged checks, testimony, and


circumstantial evidence linking him to the


forgeries. This evidence established the following


[**23] sequence of events: Defendant and Nikki


solicited Sanchez to cash checks for them; Sanchez


cashed at least $ 5,000 in forged checks for the


two men; in cashing the checks, defendant and


Nikki drove Sanchez to local stores, gave her the


forged checks, and waited while she cashed them;


Nikki then divided the stolen money among the


three accomplices. No evidence at trial established


any other link between defendant and the forgeries.


The State presented no evidence that defendant


himself had obtained, altered, or signed the checks.


The State conceded that Sanchez alone had


presented the checks for payment. On the evidence


at trial, defendant’s only connections to the crime


were the acts of soliciting Sanchez to present the


checks, driving Sanchez to the stores, and handing


her the forged checks.


Neither the facts presented nor the instructions


given focused the jury on its ability to convict


defendant of communications fraud based on the


communications made to solicit Sanchez’s


participation in the scheme. Defendant testified at


trial that he had no involvement at all with the


forgeries, and he believed Sanchez had fingered


him to protect her true accomplice. Although the


State argued [**24] that defendant participated in


soliciting Sanchez to cash the checks, the State


presented no evidence at all that defendant made


any ″communication″ for this purpose.


According to Sanchez’s testimony, defendant was


not even present at the first meeting where she


was asked to cash a check. Sanchez testified that


she met a ″red-headed lady″ who asked her to


cash a check. After Sanchez consented, the two


women met Nikki and defendant, who drove them


to the store where the check was cashed. A few


days later, Nikki and defendant visited Sanchez at


her home. Sanchez’s account of this meeting


underscores the State’s failure to focus on whether


defendant made a ″communication″ to her:


Q: . . . Did you have any discussions at that time


relating to the checks?


A: Yeah.


Q: Okay. Was there anything requested of you at


that time?


A: Just to cash the checks.


At no point in the trial did the State present


evidence that defendant, rather than Nikki, asked


Sanchez to cash the checks. In fact, the State


never elicited testimony that defendant made any


communication whatsoever during the solicitation


process.


Final jury instructions listed the elements of each


crime as follows:


951 P.2d 236, *243; 1997 Utah App. LEXIS 138, **21
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The elements [**25] of the crime are set forth in


the following instructions: Before you can convict


the defendant, Albert L. Ross, of the crime of


forgery as charged in Count 1 of the Information


you must find from the evidence beyond a


reasonable doubt all the following elements of the


crime: Number one, that on or about the 4th day


of November, 1995 in Davis County, State of


Utah, a check on the account of American


International Aerospace Manufacturing, Inc., with


a face amount of $ 467 was uttered or presented


for the payment of cash; and, two, that said check


was forged and that it had been made without


authority of American International Aerospace


Manufacturing, Inc., and purported to be the act of


said corporation; and, three, that the defendant,


Albert L. Ross, was a party to the utterance or


presentment of the check for money; four, that


said defendant, Albert Ross, did participate in the


transaction with the purpose to defraud anyone


with knowledge that he was facilitating a fraud to


be perpetrated; and, five, that Albert Ross acted


intentionally or knowingly . . . .[8 ]


[**26] Before you can convict the defendant[,]


Albert L. Ross[,] of the crime of communications


fraud as charged in count nine of the Information,


you must find from the evidence beyond a


reasonable doubt all the [*245] following elements


of the crime: One, that during the month of


November, 1995, the defendant was in Davis and


Weber County, State of Utah; two, that during that


time the defendant developed a scheme or artifice


to defraud another to obtain money from another;


three, that the means used by the defendant to


obtain the money was false or fraudulent pretenses,


representations, or material omissions; four, that


during that time the defendant did communicate


directly or indirectly with any person by any


means for the purpose of executing or concealing


the scheme or artifice; five, that the value of the


property, money or thing to be obtained was in


excess of $ 5,000; six, that the defendant acted


intentionally or knowingly or with reckless


disregard for the truth.


. . . .


Communications fraud is a felony of the second


degree, when the value of the property, money, or


thing obtained or sought to be obtained is or


exceeds $ 5,000. To communicate means to


bestow, convey, make [**27] known, recount,


impart, to give by way of information, to talk


over, or to transmit information. Means of


communication include but are not limited to the


use of the mail, telephone, telegraph, radio,


television, newspaper, computer in spoken and


written communication.


A writing includes a check. A writing is a check if


it is a draft drawn on a bank and payable on


demand. To utter a check is to present for the


payment of money or to deliver the check in


exchange for money. To defraud is simply to


cheat.


(Emphasis added.) These instructions defined both


offenses broadly. Furthermore, the instruction


stating that ″a writing includes a check″ strongly


suggested that the ″communication″ of


communications fraud was the ″utterance″ of a


written check. Clearly, a reasonable jury would


assume, having heard this instruction, that the


forged check was a ″communication″ sufficient to


satisfy the ″communication″ element of


communications fraud. We see nothing in these


instructions that would require the jury to find an


additional element before convicting defendant of


forgery.


The State’s closing arguments reinforced this


theory of the offenses at trial. In closing, [**28]


the State actively encouraged the jury to find that


by transferring (or helping Nikki transfer) the


forged checks to Sanchez, defendant had


8 Because the eight forgery counts presented identical facts and elements aside from the signatures and values of the checks and the


dates and places of presentment, we omit the instructions on counts two through eight.
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committed both a ″communication″ and an


″utterance″:


Now, one of the things about communications


fraud that you don’t have to show is when the


communication took place. In this particular


instance, the communication is the check itself, it


is the writing that is being presented to the


merchant. But you don’t have to show that they


obtained the property. What you do have to show


is that the scheme was designed for the purposes


and with the intent to obtain by fraudulent means


the property of another. So, even though they


completed the act in most instances here, you


don’t have to prove that part. . . .


(Emphasis added.)


Under this theory of the case, which is the only


theory the State actually put before the jury, the


State never told the jury that it must or even


should find a basis in fact for the ″utterance″


beyond the evidence already used to prove the


″communication.″ On the contrary, the State


explicitly told the jury that ″in this particular


instance, the communication is the check itself, it


is the writing that is being presented [**29] to the


merchant.″


We have decided this case on its unique factual


circumstances. Clearly, in a different factual


scenario, forgery could be proven as a separate


offense not included in communications fraud. In


this case, however, forgery is a lesser-included


offense because, on the evidence, arguments, and


instructions at trial, a reasonable jury would have


believed it could satisfy both the ″communication″


element of communications fraud and the


″utterance″ element of forgery by finding that


defendant transferred the checks to Sanchez.


Because the jury was not required to find any


additional elements to convict defendant of


forgery, we hold that defendant’s forgery


convictions were lesser-included offenses of


communications fraud.


[*246] B. Ineffective Assistance of Counsel


We must now address whether defendant received


ineffective assistance of counsel, as this is how


defendant raises his lesser-included offense claim


on appeal. 9
″HN13 The benchmark for judging


any claim of ineffectiveness must be whether


counsel’s conduct so undermined the proper


functioning of the adversarial process that the trial


cannot be relied on as having produced a just


result.″ Strickland v. Washington, [**30] 466 U.S.


668, 686, 104 S. Ct. 2052, 2064, 80 L. Ed. 2d 674


(1984). In order to establish such a failure, the


defendant must show that ″counsel’s representation


fell below an objective standard of


reasonableness,″ and that ″the counsel’s errors


were so serious as to deprive the defendant of a


fair trial . . . whose result is reliable.″ Id. We first


examine whether counsel’s assistance at trial ″fell


below an objective standard of reasonable


professional judgment.″ Bundy v. Deland, 763


P.2d 803, 805 (Utah 1988).


HN14 Knowledge of the law is a basic prerequisite


to providing competent legal assistance. If an


attorney does not investigate clearly relevant law,


then he or she has objectively failed to provide


effective assistance. See State v. Crosby, 927 P.2d


638, 645-46 (Utah 1996) (holding [**31] failure


to request consolidation of theft counts under


Utah Code Ann. § 76-1-402(1) (Supp. 1997) was


ineffective assistance because existing case law


supported consolidation).


In this case a reasonable investigation would have


alerted counsel that his client might be facing


double jeopardy. First, section 76-1-402(3)(a)


States that a crime is a lesser-included offense


when ″it is established by proof of the same or


less than all the facts required to establish the


9 Courts have also addressed lesser-included offense claims under the rubric of reversible error. See, e.g., United States v. Rising, 867


F.2d 1255 (10th Cir. 1989); State v. Branch, 743 P.2d 1187 (Utah 1987).
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commission of the greater offense.″ Second, Hill


clearly established that when crimes have multiple


variations, some variations may be lesser-included


offenses. See Hill, 674 P.2d at 98. Third, Bradley


laid out a test under which defendant’s forgery


charges were lesser-included offenses on the facts


the State presented at trial. See Bradley, 752 P.2d


at 878. Fourth, the State in this case consistently


argued a theory of defendant’s crime in which the


forgery counts were proven by fewer than all the


elements required to prove communications fraud.


We conclude that counsel’s assistance fell below


an objective standard of professional competence.


We have already found defendant’s forgery


convictions were improper, [**32] and thus we


conclude that counsel’s failure was prejudicial.


Accordingly, we hold defendant received


ineffective assistance of counsel, resulting in eight


improper convictions of the lesser-included offense


of forgery.


″HN15 When a defendant has been improperly


convicted of both a greater and a lesser offense, it


is appropriate to regard the conviction on the


lesser offense as mere surplusage, which does not


invalidate the conviction and sentence on the


greater offense.″ Hill, 674 P.2d at 98. We therefore


reverse defendant’s eight forgery convictions and


remand for resentencing on the remaining


conviction of second degree communications


fraud.


CONCLUSION


We conclude the trial court did not commit plain


error in failing to issue a cautionary instruction to


the jury after the State introduced evidence of


Sanchez’s guilty pleas arising from the same case.


We also conclude that defendant’s conviction of


second degree communications fraud is supported


by sufficient evidence. We hold, however, that


under the facts of this case third degree forgery


was a lesser-included offense of second degree


communications fraud. We therefore vacate


defendant’s forgery convictions and remand for


[**33] resentencing.


Judith M. Billings, Judge


WE CONCUR:


Michael J. Wilkins, Associate Presiding Judge


Pamela T. Greenwood, Judge
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questions of law that are reviewed for correctness.
An appellate court therefore gives no deference to
the district court’s interpretation of a statute.


Antitrust & Trade Law > ... > Racketeer Influenced
& Corrupt Organizations > Claims > General
Overview


HN9 Conduct forms a pattern if it embraces
criminal acts that have the same or similar
purposes, results, participants, victims, or methods
of commission, or otherwise are interrelated by


distinguishing characteristics and are not isolated
events.


Antitrust & Trade Law > ... > Racketeer Influenced
& Corrupt Organizations > Claims > General
Overview


HN10 Proof of multiple schemes is unnecessary
in order to prove a pattern of racketeering activity.
Rather, a plaintiff or prosecutor must show that
the racketeering predicates are related and that
they amount to or pose a threat of continued
criminal activity. Continuity is both a closed- and
open-ended concept, referring either to a closed
period of repeated conduct or to past conduct that
by its nature projects into the future with a threat
of repetition. Continuity may be demonstrated
over a closed period by proving a series of related
predicates extending over a substantial period of
time, and if a Racketeer Influenced and Corrupt
Organizations (RICO) action is brought before
continuity can be established in this way,
continuity can be shown if the threat of continuity
is demonstrated.


Antitrust & Trade Law > ... > Racketeer Influenced
& Corrupt Organizations > Claims > General
Overview


HN11 The proper test for determining whether
there was a pattern of unlawful activity is whether
there was a series of related predicates extending
over a substantial period of time or a demonstrated
threat of continuing unlawful activity and not
whether there were multiple schemes.


Civil Procedure > ... > Pleadings > Amendment of
Pleadings > Conforming Pleadings to Evidence


Civil Procedure > Appeals > Standards of Review >
Abuse of Discretion


HN12 An appellate court reviews a district court’s
application of Utah R. Civ. P. 15(b) for correctness.
However, because the trial court’s determination
of whether the issues were tried with all parties’
implied consent is highly fact intensive, the
appellate court grants the trial court a fairly broad
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measure of discretion in making that determination
under a given set of facts.


Civil Procedure > ... > Pleadings > Amendment of
Pleadings > Conforming Pleadings to Evidence


HN13 See Utah R. Civ. P. 15(b).


Civil Procedure > ... > Pleadings > Amendment of
Pleadings > Conforming Pleadings to Evidence


HN14 Utah R. Civ. P. 15(b) has two parts, one
mandatory and one discretionary. Where the court
finds that the issue was tried by implied consent,
it must treat the issues in all respects as if they had
been raised in the pleadings. When an objection is
made to evidence on the ground that it is outside
the scope of the pleadings, then the court may take
into account whether amendment will serve the
merits of the action and whether amendment will
prejudice the nonmoving party.


Civil Procedure > ... > Pleadings > Amendment of
Pleadings > Conforming Pleadings to Evidence


HN15 Implied consent to try an issue may be
found where one party raises an issue material to
the other party’s case or where evidence is
introduced without objection, where it appears
that the parties understood the evidence is to be
aimed at the unpleaded issue. Further, the test for
determining whether pleadings should be deemed
amended under Utah R. Civ. P. 15(b) is whether
the opposing party had a fair opportunity to
defend and whether it could offer additional
evidence if the case were retried on a different
theory. When evidence is introduced that is
relevant to a pleaded issue and the party against
whom the amendment is urged has no reason to
believe a new issue is being injected into the case,
that party cannot be said to have impliedly
consented to trial of that issue.


Civil Procedure > Appeals > Standards of Review >
Clearly Erroneous Review


Civil Procedure > Appeals > Standards of Review >
Questions of Fact & Law


HN16 An appellate court reviews a district court’s
finding of fact for clear error.


Civil Procedure > Appeals > Standards of Review >
Clearly Erroneous Review


Civil Procedure > Appeals > Standards of Review >
Questions of Fact & Law


HN17 To challenge a trial court’s finding of fact,
an appellate must marshal the evidence in support
of the findings and then demonstrate that, despite
this evidence, the trial court’s findings are so
lacking in support as to be against the clear weight
of the evidence.


Civil Procedure > Appeals > Standards of Review >
Questions of Fact & Law


Civil Procedure > Appeals > Standards of Review >
Reversible Errors


HN18 Failure of a trial court to make findings on
all material issues is reversible error. Although it
is error for a court to fail to make findings on all
material issues raised by the pleadings, this does
not mean that the court must negative every
allegation contained in the pleadings. It is
sufficient if from the findings it makes there can
be no reasonable inference other than that it must
have found against such allegations.


Civil Procedure > Appeals > Reviewability of
Lower Court Decisions > Preservation for Review


HN19 As a general rule, claims not raised before
the trial court may not be raised on appeal.


Counsel: Clark R. Nielsen, Kathryn J. Steffey,
Salt Lake City, Don S. Redd, Layton, for appellant.


Drew Briney, Spanish Fork, for appellees Estate
of Owen A. Allred, Corp. of the Presiding Elder of
the Apostolic United Brethren, J. LaMoine Jenson,
and Jenson Lumber Corp.


Estate of John C. Putvin, Bingham Canyon, Pro se
appellee.
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Dennis E. Matthews, Eagle Mountain, Pro se
appellee.


Judges: NEHRING, Justice. Chief Justice
Durham, Associate Chief Justice Durrant, Justice
Wilkins, and Justice Parrish concur in Justice
Nehring’s opinion.


Opinion by: NEHRING


Opinion


[**932] NEHRING, Justice:


[*P1] Virginia Hill appeals the order of the
district court awarding her damages on her claims
of civil conspiracy, conversion, and fraudulent
misrepresentation and denying her claims of
money laundering and racketeering. Defendants
cross-appeal, challenging the district court’s award
of damages. We affirm in part and reverse in part.


FACTUAL BACKGROUND


[*P2] The district court made extensive findings
of fact below, on which we base the following
recitation of the pertinent facts.


[*P3] Virginia Hill moved to southern Utah from
Michigan, seeking a fresh start in life following
marital difficulties. [***2] While visiting St.
George, Ms. Hill became acquainted with John
Shugart, the leader of a small religious group, and
asked Mr. Shugart for help purchasing real
property known as the Desert Inn Ranch. The
owner of the ranch had set a purchase price of $
1.5 million, which Ms. Hill could have paid in
cash. A friend of Mr. Shugart, Dennis Matthews,
agreed to help Ms. Hill negotiate with the owner
to purchase the ranch. The owner of the ranch told
Mr. Matthews that he did not want to receive
payments in cash and did not want to receive
payment as a lump sum. To further facilitate the
purchase of the ranch, Mr. Matthews suggested
that Ms. Hill hire John Putvin, a former real estate
agent, which she did.


[*P4] Mr. Shugart then delivered $ 1 million in
cash, belonging to Ms. Hill, to Mr. Putvin and Mr.
Matthews and directed them to proceed with the
purchase of the ranch. Mr. Shugart, Mr. Matthews,
and Mr. Putvin decided to invest some of Ms.
Hill’s money to generate cash flow to make
payments on the ranch and to increase the amount
of the principal. Ms. Hill agreed, in general, to the
plan of investing her money.


[*P5] Once Mr. Matthews and Mr. Putvin
received Ms. Hill’s money, they became concerned
about [***3] how the purchase of the ranch would
affect their relationship with the Corporation of
the Presiding Elder of the Apostolic United
Brethren, a religious group with which they were
affiliated. Mr. Shugart had previously attempted
to purchase the ranch with the help of the AUB,
but the ranch had been foreclosed upon. The AUB
lost a significant amount of money as a result, and
it blamed Mr. Shugart for its loss. Additionally,
the leader of the AUB, Owen Allred, considered
Mr. Shugart to be a threat to his ecclesiastical
leadership. Mr. Matthews feared that they would
be compromising their loyalty to Mr. Allred, who
he believed to hold authority of divine origin, by
helping Mr. Shugart purchase the ranch, so they
decided that they should discuss the matter of Ms.
Hill and the ranch with Mr. Allred.


[*P6] When Mr. Matthews and Mr. Putvin met
with Mr. Allred, they represented that the money
came from Ms. Hill with ″no strings attached.″
Ms. Hill was described as a woman who wanted
″to atone for . . . past sins.″ The men revealed,
however, that Mr. Shugart was involved in the
ranch acquisition discussions and that Mr. Shugart
wished to grant Mr. Matthews operational control
over the ranch under [***4] the title of ″bishop.″
Mr. Allred told Mr. Matthews and Mr. Putvin to
proceed with the purchase of the ranch, and Mr.
Matthews agreed to side with Mr. Allred in the
event that Mr. Allred’s instructions regarding the
ranch conflicted with those of Mr. Shugart. Later,
Mr. Matthews met with Mr. Allred, unaccompanied
by Mr. Putvin. At this meeting, Mr. Allred ordained
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Mr. Matthews as the bishop of the ranch in order
to preempt any attempt by Mr. Shugart to do so.


[*P7] In addition to the $ 1 million already given
to Mr. Matthews and Mr. Putvin, Ms. Hill provided
them, through Mr. Shugart, with another $ 500,000
for the purchase of the ranch and paid Mr. Putvin
$ 40,000 for his services.


[*P8] Mr. Matthews and Mr. Putvin received $
1.54 million of Ms. Hill’s money in total but
never delivered the promised ranch or repaid any
of the money. They had other individuals use the
cash (in amounts less than $ 10,000 to avoid IRS
reporting requirements) to open bank accounts
and then write checks back to Mr. Putvin. They
gave a bag of cash [**933] to J. LaMoine Jenson,
the owner of Jenson Lumber Corporation, Inc., 1


who deposited portions of the money along with
his regular deposits and eventually returned a
check [***5] for $ 30,000 to Mr. Putvin. Mr.
Putvin paid some of the money to the AUB, which
he characterized as tithing. A check was later
delivered back to Mr. Putvin by Mr. Allred. Mr.
Matthews used some of the money to conduct
home improvements and to pay federal tax liens.


[*P9] Mr. Putvin also used Ms. Hill’s money to
establish various businesses with James Sandmire.
These businesses then purchased inventory and
facilities using the money. Diamond Auto
Specialties, Inc., one of the businesses Mr. Putvin
and Mr. Sandmire founded with Ms. Hill’s money,
used Ms. Hill’s money to purchase real property.
Mr. Putvin loaned Ms. Hill’s money to Diamond
Auto and structured the repayment of the money
so that repayment would be made to the AUB. Mr.
Putvin assigned his rights under the trust deed for


the real property to the AUB, and payments were
made [***6] to them.


[*P10] Mr. Putvin did make some effort to
purchase the ranch after he and Mr. Matthews
assumed control of Ms. Hill’s money. An option
agreement was drafted, but never executed, and
Mr. Putvin never made the required $ 500,000
down payment on the ranch.


[*P11] Ms. Hill soon became concerned about
the status of her money. She and Mr. Shugart met
with both Mr. Matthews and Mr. Allred. Mr.
Matthews told her that Mr. Putvin had all her
money and was nowhere to be found. Mr. Allred
denied knowing anything about her money. Ms.
Hill eventually hired private investigators, who
attempted to locate Mr. Putvin. They were
unsuccessful. All the people they interviewed,
including Mr. Matthews and Mr. Sandmire, told
them they were unaware of Mr. Putvin’s
whereabouts. During this time, Mr. Shugart
informed Ms. Hill that he had received divine
revelations that it was God’s will that she not
pursue litigation to recover her money. Finally,
one of Ms. Hill’s investigators received a tape of
the initial meeting between Mr. Putvin, Mr.
Matthews, and Mr. Allred. She was thereafter able
to learn what had happened to her money. Upon
learning that none of her money remained in Mr.
Putvin’s possession and could not [***7] be
returned to her, she filed suit.


PROCEDURAL BACKGROUND


[*P12] Suit was filed in August 1997 against Mr.
Allred, 2 Mr. Matthews, Mr. Putvin, 3 the AUB,
Mr. Jenson, Jenson Lumber Corp., Mr. Sandmire,
and several other defendants, alleging claims of


1 In the briefs and in the record, J. LaMoine Jenson is variously referred to as J. Lamoine Jensen; Jenson Lumber Corp. is also referred
to as Jenson Lumber Corp., Jensen Lumber Co., and Jenson Lumber Co. Counsel for Mr. Jenson, in the appellate briefs, uses J. LaMoine
Jenson and Jenson Lumber Corp., and we do the same.


2 Sometime during the litigation/appeal, Mr. Allred died and his estate was substituted in his place. Throughout this opinion, however,
we will refer to the substituted estate as Mr. Allred.


3 Sometime during the litigation/appeal, Mr. Putvin died and his estate was substituted in his place. Throughout this opinion, however,
we will refer to the substituted estate as Mr. Putvin.
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civil conspiracy, constructive fraud, conversion,
unjust enrichment, money laundering, fraudulent
misrepresentation, racketeering, and intentional
infliction of emotional distress. 4


[*P13] Defendants denied all the allegations,
asserting that the statute of limitations had run on
all of Ms. Hill’s claims. Ms. Hill argued that her
claims were [***8] timely because she was
unaware of them until November 1994 due to the
misrepresentations made by Defendants. Further,
Ms. Hill showed that Mr. Putvin was out of the
state for substantial periods of time between 1990
and 1996. The Fourth District Court held that Ms.
Hill’s claims were not timely filed and dismissed
them, with the exception of those against Mr.
Putvin. Ms. Hill appealed, and [**934] we
reversed and remanded. Hill v. Allred, 2001 UT
16, P 1, 28 P.3d 1271.


[*P14] Following a bench trial, the district court
found that Mr. Allred, Mr. Matthews, Mr. Putvin,
the AUB, Mr. Jenson, Jenson Lumber Corp., and
Mr. Sandmire all engaged in a civil conspiracy to
deprive Ms. Hill of $ 1.54 million. Further, the
district court held that Defendants converted Ms.
Hill’s money and that they made fraudulent
misrepresentations to her. The court also found
that although there were instances where
Defendants engaged in money laundering, Ms.
Hill could not bring a cause of action for money
laundering as a private citizen. Finally, the district
court held that Ms. Hill did not meet her burden of
proof on her claims of racketeering and intentional
infliction of emotional distress.


[*P15] The district court awarded Ms. [***9] Hill
$ 1.54 million in actual damages plus prejudgment
interest and costs. The court declined Ms. Hill’s
request for punitive damages, holding that punitive
damages were not available because Ms. Hill
came to the court with unclean hands. The district
court held the parties jointly liable for the damages


awarded; however, it apportioned that amount as
follows: Mr. Matthews and Mr. Putvin were held
personally liable for the entire amount of damages,
to be reduced by the amounts other defendants
were held liable for; Mr. Allred was held liable for
only $ 30,000; Mr. Jenson and Jenson Lumber
Corp. for $ 30,000, collectively; the AUB for $
250,000; and Mr. Sandmire for $ 500,000.


[*P16] The parties filed an array of post-trial
motions. Ms. Hill filed a motion to reconsider and
modify the decision regarding punitive damages,
a motion to amend the judgment regarding the
holding that she did not meet her burden of
proving racketeering activity, and a motion to
amend the pleadings to include a claim of receiving
stolen property and for treble damages. Defendants
filed an objection to the award of prejudgment
interest, a motion to vacate the judgment based on
errors in the findings of fact, and a [***10] motion
to amend the judgment to deny the entire award of
damages based on unclean hands. The district
court denied all of the parties’ post-trial motions.
Ms. Hill appealed and Defendants cross-appealed.


[*P17] Ms. Hill makes the following five
arguments on appeal: (1) The district court erred
as a matter of law in denying her punitive damages
because she had unclean hands; (2) The district
court erred in refusing to hold all of the defendants
jointly and severally liable for civil conspiracy;
(3) The district court erred in holding that she did
not meet her burden of proving a pattern of
unlawful activity under her racketeering claim;
(4) The district court erred in denying her motion
to amend the pleadings to include a claim for
receiving stolen property and for treble damages;
and (5) The district court erred in finding that the
assignment of a trust deed to Mr. Jenson and the
assignment of a trust deed to the AUB were
actually only the assignment of one trust deed.


[*P18] In their cross-appeal, Defendants make
the following seven arguments: (1) The district


4 Because of the number of parties named as defendants and because some of the defendant parties are appellees on some issues and
also cross-appellants on other issues, we will refer to them collectively throughout this opinion as Defendants.
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court erred by awarding Ms. Hill damages after
finding that she had unclean hands; (2) The
district court erred by failing to award the
[***11] AUB attorney fees for prevailing on the


racketeering claim; (3) The district court erred in
refusing to apportion liability to Mr. Shugart; (4)
The district court erred because it did not make
findings of fact and conclusions of law for each of
Defendants’ affirmative defenses; (5) The district
court’s award of damages constituted punitive
damages and should not have been allowed
because Ms. Hill had unclean hands; (6) The
district court erred in awarding prejudgment
interest; and (7) The district court erred in
awarding damages against the AUB in the amount
of $ 30,000. We will first address Ms. Hill’s
arguments in the order listed above. Our holdings
on several of these claims resolve cross-appeal
arguments brought by Defendants. We will then
address the Defendants’ remaining arguments.


ANALYSIS


I. THE DOCTRINE OF UNCLEAN HANDS
DOES NOT PREVENT AN AWARD OF
PUNITIVE DAMAGES IN THIS CASE


[*P19] The district court awarded Ms. Hill $ 1.54
million in actual damages, which compensated
[**935] her for the total amount she claimed was


taken from her. Despite this victory, the district
court denied her request for attorney fees and
punitive damages because it found that she had
″unclean hands.″ It based its [***12] finding that
Ms. Hill had unclean hands on her failure to
produce tax returns showing she had paid income
taxes on the money that Defendants converted.
Ms. Hill argues that the district court erred as a
matter of law when it placed the burden of
proving clean hands on her. She argues that since
unclean hands was an affirmative defense raised
by Defendants, they had the burden of proving it.
She also argues that they did not meet that burden
and therefore punitive damages should have been
awarded. We find that the district court erred


when it placed the burden of proving clean hands
on Ms. Hill.


[*P20] HN1 We review for correctness whether
the doctrine of unclean hands applies to Ms. Hill’s
claim for punitive damages. RHN Corp. v. Veibell,
2004 UT 60, P 35, 96 P.3d 935. We hold that it
does not and therefore reverse the district court’s
ruling.


[*P21] The district court determined that ″[Ms.]
Hill has not come before the court with clean
hands.″ The court justified this ruling with the
statement: ″The clean hands doctrine finds
expression in the maxim that ’he who seeks equity
must do equity.’″ (quoting Rosenthyne v.
Matthews-McCulloch Co., 51 Utah 38, 168 P.
957, 960 (Utah 1917)).


[*P22] HN2 Utah courts have long recognized
[***13] that ″he who seeks equity must do


equity.″ Horton v. Horton, 695 P.2d 102, 107
(Utah 1984). We do not question the legitimacy of
these statements. Our concern lies instead with
the application of the doctrine to Ms. Hill’s
claims. The district court ruled on six of Ms.
Hill’s causes of action. Tellingly, none of the six
rulings were made on equitable grounds. Ms. Hill
only sought equitable relief as an alternative to
her fraudulent conversion claim, and the district
court did not address her alternative claim because
it found that Defendants converted Ms. Hill’s
money. Therefore, the hygiene of her hands was
never at issue. Because the court never invoked
equitable powers to award Ms. Hill damages, it
was not justified when it turned to an equitable
principle to defeat her claims for punitive damages
and attorney fees. As we recently noted, HN3
″The right to an equitable remedy is an exceptional
one, and absent statutory mandate, equitable relief
should be granted only when a court determines
that damages are inadequate and that equitable
relief will result in more perfect and complete
justice.″ Ockey v. Lehmer, 2008 UT 37, P 44, 189
P.3d 51 (alteration omitted) (internal quotation
marks [***14] omitted). Based on the foregoing,
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we need not reach the question of whether the
district court properly assigned to Ms. Hill the
burden of proving clean hands. We find that
because Ms. Hill was not awarded damages on
equitable grounds, the district court erred in
denying Ms. Hill punitive damages based on
unclean hands.


II. THE DISTRICT COURT DID NOT COMMIT
PLAIN ERROR IN REFUSING TO HOLD
DEFENDANTS JOINTLY AND SEVERALLY
LIABLE


[*P23] Ms. Hill urges us to reverse the district
court’s ruling apportioning liability between
Defendants. She argues that Jedrziewski v. Smith
requires liability in civil conspiracy cases to be
joint and several and does not allow the
apportioning of liability in such cases. 2005 UT
85, 128 P.3d 1146. This is a correct reading of
Jedrziewski; however, Ms. Hill failed to preserve
this argument below. Ms. Hill admits that the
issue of joint and several liability was not
preserved below, but she argues that Jedrziewski’s
clarification of the Liability Reform Act’s
applicability presented an exceptional
circumstance that allows us to review the issue
despite the lack of preservation. Alternatively, Ms.
Hill argues that even though the apportionment
issue was not preserved, [***15] we should
reverse the holding of the district court because it
was plain error.


[*P24] HN4 Where an argument is not preserved
below, we will only review the issue if exceptional
circumstances exist or if the lower court committed
plain error. State v. Holgate, 2000 UT 74, P 11, 10
P.3d 346. We will examine Ms. Hill’s exceptional
circumstances [**936] argument first, followed
by her plain error argument.


[*P25] Exceptional circumstances is an exception
to the preservation requirement that is used
infrequently and usually requires ″rare procedural
anomalies.″ State v. Dunn, 850 P.2d 1201, 1209
n.3 (Utah 1993). Ms. Hill bases her exceptional


circumstances argument on the court of appeals’
characterization of our holding in State v. Lopez,
873 P.2d 1127 (Utah 1994). In State v. Irwin, the
court of appeals stated that in Lopez, we ″employed
the ’exceptional circumstances’ rubric where a
change in law or the settled interpretation of law
colored the failure to have raised an issue at trial.″
924 P.2d 5, 10 (Utah Ct. App. 1996). In Lopez, we
found that exceptional circumstances existed that
allowed us to address an argument raised by the
defendant for the first time on appeal; however,
the procedural posture of Lopez [***16] was more
unusual than a failure to object to an action by the
district court. Lopez, 873 P.2d at 1134 n.2. The
defendant in Lopez successfully moved to suppress
evidence obtained following a traffic stop. He
based his motion to suppress on an argument that
the stop was an unconstitutional pretext stop
under the Fourth Amendment of the United States
Constitution. The state petitioned for interlocutory
review, and the court of appeals maintained the
pretext stop doctrine. The defendant and the state
both filed petitions for writ of certiorari, the state
arguing that the pretext stop doctrine should be
rejected and the defendant arguing that it should
be adopted under the Utah State Constitution.


[*P26] The defendant had not previously raised
the argument that the pretext stop doctrine should
be adopted under the Utah Constitution, and the
state argued that the defendant waived the
argument by failing to raise it below. We allowed
the defendant to raise the argument for the first
time on appeal because of exceptional
circumstances, noting that


[a]t the time of the suppression hearing, the
pretext doctrine was the controlling rule of
Fourth Amendment law as interpreted by the
court of appeals. [***17] Defendant had no
reason to argue that the doctrine be adopted
under article I, section 14 until the State
challenged the doctrine on appeal. Likewise,
arguments under article I, section 24 did not
appear applicable until the court of appeals
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ruled that ″equal protection policies constrain
us to uphold the pretext doctrine.″


Id. (quoting State v. Lopez, 831 P.2d 1040, 1046
(Utah Ct. App. 1992)).


[*P27] The circumstances in this case are not
exceptional in the way that the circumstances in
Lopez were. In Lopez, the settled interpretation of
the law favored the defendant. There was no need
for him to argue for a different interpretation of
the law below because the existing interpretation
produced the outcome he desired. The defendant
had no reason to raise a state constitutional
argument until it became apparent that the settled
law on which he had relied was under attack. In
contrast, in Ms. Hill’s case, the interpretation of
the law that the district court used did not favor
Ms. Hill. She had every reason to argue for a
different allocation of damages but did not.


[*P28] Furthermore, although there was case law
stating that joint and several liability was abolished
for codefendants on fault grounds,
[***18] Peterson v. Coca-Cola USA, 2002 UT 42,
P 25, 48 P.3d 941, prior to Jedrziewski, there was
no case law that specifically stated that civil
conspiracy claims were governed by the LRA. In
fact, joint and several liability for civil conspiracy
was what the defendants in Jedrziewski were
trying to avoid when they advanced their argument
that ″the LRA preempted the common law doctrine
of civil conspiracy.″ Jedrziewski, 2005 UT 85, P
10, 128 P.3d 1146. Since there was no clear
statement regarding the LRA’s application to civil
conspiracy claims at the time judgment was
entered in Ms. Hill’s case, she could have
advanced the same argument that ultimately
carried the day in Jedrziewski, that the LRA has
no effect on a civil conspiracy cause of action.
That she failed to recognize that such an argument
existed does not present an exceptional
circumstance.


[*P29] Finally, Ms. Hill’s argument that an
exceptional circumstance exists because


Jedrziewski changed a settled interpretation of
law fails because that argument is premised on an
assumption that the district court relied [**937]
on the LRA in refusing to impose joint and several
liability. No such reliance is apparent in the
district court’s order. In the section of [***19] the
order titled Measure of Damages, the district
court finds Defendants jointly liable for $ 1.54
million plus prejudgment interest and costs, but it
makes no mention of the LRA. As there was no
mention of the LRA, Ms. Hill had no reason to
believe that the award of damages was constrained
by the LRA and could have argued for joint and
several liability under the common law civil
conspiracy cause of action.


[*P30] As Ms. Hill’s failure to raise the issue of
joint and several liability is not excused by an
exceptional circumstance, we will examine
whether it was plain error for the district court to
apportion liability.


HN5 [T]o establish the existence of plain
error and to obtain appellate relief from an
alleged error that was not properly objected
to, the appellant must show the following: (i)
[a]n error exists; (ii) the error should have
been obvious to the trial court; and (iii) the
error is harmful, i.e., absent the error, there is
a reasonable likelihood of a more favorable
outcome for the appellant, or phrased
differently, our confidence in the verdict is
undermined.


Dunn, 850 P.2d at 1208-09. Our holding in
Jedrziewski makes clear that an error occurred in
Ms. Hill’s case and that liability [***20] for civil
conspiracy should have been joint and several.
Also, although it may be possible to recover from
Mr. Putvin and Mr. Matthews personally and
through their businesses, it would be more
favorable to Ms. Hill to be able to recover from all
of the defendants who participated in the civil
conspiracy against her. Therefore, the key question
in this case is whether the error should have been
obvious to the district court.
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[*P31] As Ms. Hill points out, prior opinions
have included general statements that the LRA
abolished joint and several liability. See Peterson,
2002 UT 42, P 25, 48 P.3d 941; Sanns v. Butterfield
Ford, 94 P.3d 301, 2004 UT App 203, P 13; Nat’l
Serv. Indus., Inc. v. B.W. Norton Mfg. Co., Inc.,
937 P.2d 551, 554-55 (Utah Ct. App. 1997). The
case of Field v. Boyer Co., 952 P.2d 1078 (Utah
1998), somewhat confused the issue of the
application of the LRA, as demonstrated by both
parties in Jedrziewski claiming that Field
supported their positions on whether the LRA
applied to civil conspiracy. Jedrziewski, 2005 UT
85, PP 17-24, 128 P.3d 1146 (describing the
″riddle of Field v. Boyer″ presented by the plurality
opinion in that case and determining that the
question of whether the LRA applies to intentional
[***21] torts had not yet been decided). Although


in Jedrziewski we held that the LRA did not apply
to civil conspiracy, given the confusion caused by
Field, that conclusion was not so apparent that it
should have been obvious to the district court.
Even though the district court did not expressly
state that it was relying on the LRA in apportioning
liability, the state of the law regarding the LRA’s
application did not make it obvious that the LRA
did not apply to civil conspiracy; therefore, the
district court did not commit plain error.


[*P32] Because we find that there were no
exceptional circumstances and that the district
court did not commit plain error in apportioning
liability, we affirm the district court’s
apportionment of liability.


III. THE DISTRICT COURT ERRED IN
HOLDING THAT THE AUB’S ACTIVITIES
DID NOT CONSTITUTE A PATTERN OF
UNLAWFUL ACTIVITY


[*P33] HN6 The Pattern of Unlawful Activity
Act, which we will refer to as the Act, allows a
person injured by a pattern of unlawful activity to
bring a civil suit against the parties engaged in the
prohibited conduct even if no criminal action is
pursued. Utah Code Ann. § 76-10-1605(1) (2003).


In such a civil suit, the Act provides for an award
of double [***22] damages, costs, and attorney
fees to the individual who was injured by the
pattern of unlawful activity. Id. §
76-10-1605(1)-(2).


[*P34] Under the Act,


HN7 ″Pattern of unlawful activity″ means
engaging in conduct which constitutes the
commission of at least three episodes of
unlawful activity, which episodes are not
isolated, but have the same or similar purposes,
results, participants, victims, or [**938]
methods of commission, or otherwise are
interrelated by distinguishing characteristics.
Taken together, the episodes shall demonstrate
continuing unlawful conduct and be related
either to each other or to the enterprise.


Id. § 76-10-1602(2).


[*P35] Ms. Hill argues that each unlawful act by
Defendants in furtherance of the conversion of her
money constitutes an episode of unlawful activity
and therefore a pattern exists. Defendants argue
that the conversion of Ms. Hill’s money, though
not accomplished in one single act, was only one
episode of criminal activity and, therefore, does
not constitute a pattern of unlawful activity. The
district court agreed with Defendants and held
that their actions did not constitute a pattern of
unlawful activity because there was only one
episode of criminal activity, the conversion
[***23] of Ms. Hill’s money.


[*P36] HN8 ″[M]atters of statutory construction
are questions of law that are reviewed for
correctness.″ Esquivel v. Labor Comm’n, 2000 UT
66, P 13, 7 P.3d 777 (internal quotation marks
omitted). We therefore give no deference to the
district court’s interpretation of pattern under the
Act.


[*P37] The district court relied exclusively on a
federal district court case, Cook v. Zions First
Nat’l Bank, 645 F. Supp. 423 (D. Utah 1986), to
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determine what was required to form a pattern of
unlawful activity. In Cook, the federal district
court relied on the United States Supreme Court’s
interpretation of the term pattern as used in the
Racketeer Influenced and Corrupt Organizations
Act to interpret the term pattern in the Utah Act.
Id. at 425-27. Though we have looked in the past
to federal interpretations of RICO provisions
when interpreting the Act, the Supreme Court
precedent relied upon by the Cook court is no
longer a correct statement of the test for
determining whether a pattern of racketeering
exists.


[*P38] Although we are not obligated to give
pattern of unlawful activity the same interpretation
as pattern of racketeering activity under RICO,
the extent to which section 76-10-1602(2)
[***24] borrows from RICO and cases interpreting
the RICO provision suggests that in this case the
terms should be interpreted to mean the same
thing. The first sentence under the Act’s definition
of a ″pattern of unlawful activity″ includes
″engaging in conduct which constitutes the
commission of at least three episodes of unlawful
activity, which episodes are not isolated, but have
the same or similar purposes, results, participants,
victims, or methods of commission, or otherwise
are interrelated by distinguishing characteristics.″
Utah Code Ann. § 76-10-1602(2). The United
States Supreme Court in Sedima, S.P.R.L. v. Imrex
Co. recognized that similar language informs the
meaning of ″pattern of racketeering activity″ under
the federal RICO scheme. 473 U.S. 479, 497 n.14,
105 S. Ct. 3275, 87 L. Ed. 2d 346 (1985)
(recognizing that HN9 ″conduct forms a pattern if
it embraces criminal acts that have the same or
similar purposes, results, participants, victims, or
methods of commission, or otherwise are
interrelated by distinguishing characteristics and
are not isolated events″). In Sedima, the Court
also quoted congressional history that stated that a
pattern required ″’continuity plus relationship.’″
Id. (emphasis omitted) (quoting [***25] S. Rep.
No. 91-617, p. 158 (1969)). The continuity plus


relationship element was also adopted as part of
the definition of pattern under the Act. The second
sentence of Utah Code section 76-10-1602(2)
states, ″Taken together, the episodes shall
demonstrate continuing unlawful conduct and be
related either to each other or to the enterprise.″ It
was added to the statutory definition shortly after
the Sedima case. Cf. Utah Code Ann. §
76-10-1602(4) (Supp. 1983); Utah Code Ann. §
76-10-1602 (1987). As the Legislature has
specifically included the concept of continuity
plus relationship in the Act’s definition of pattern
of unlawful activity in response to the
congressional history pointed out in Sedima, it
makes sense to use the Supreme Court’s
clarification of that phrase as the test for whether
there is a pattern of unlawful activity.


[*P39] In H.J. Inc. v. Northwestern Bell Telephone
Co., the Supreme Court clarified what was required
for continuity plus relationship and therefore what
constituted a pattern of racketeering activity under
RICO. 492 U.S. 229, 109 S. Ct. 2893, 106 L. Ed.
2d 195 (1989). Prior to H.J., the federal circuit
[**939] courts used different tests to determine if
a pattern of racketeering activity existed. In
particular, [***26] the Eighth Circuit ruled that ″a
single fraudulent effort or scheme is insufficient
to establish a pattern of racketeering activity,″ and
multiple schemes must be present. H.J., 492 U.S.
at 234-35 (alteration omitted) (internal quotation
marks omitted). It held that multiple bribes paid
by Northwestern Bell Telephone Company to the
agency in charge of rate setting, which resulted in
the agency setting an unreasonably high rate,
were only in furtherance of one scheme and
therefore did not constitute a pattern of
racketeering activity. The Supreme Court reversed.
It reasoned that HN10 proof of multiple schemes
was unnecessary and that ″to prove a pattern of
racketeering activity a plaintiff or prosecutor must
show that the racketeering predicates are related,
and that they amount to or pose a threat of
continued criminal activity.″ Id. at 239 (emphasis
omitted). The Court further stated that ″[c]ontinuity
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is both a closed- and open-ended concept, referring
either to a closed period of repeated conduct, or to
past conduct that by its nature projects into the
future with a threat of repetition.″ Id. at 241
(internal quotation marks omitted). Continuity
may be demonstrated ″over a closed period
[***27] by proving a series of related predicates


extending over a substantial period of time,″ and
if a RICO action is ″brought before continuity can
be established in this way,″ continuity can be
shown if ″the threat of continuity is demonstrated.″
Id. at 242 (emphasis omitted).


[*P40] Use of the H.J. test is proper because we
previously upheld a criminal conviction ″where
the defendant engaged in a pattern of unlawful
activity by participating in seventy-four wholesale
illicit drug transactions with one other person.″
Alta Indus., Ltd. v. Hurst, 846 P.2d 1282, 1289
n.14 (Utah 1993); see also State v. McGrath, 749
P.2d 631, 635-36 (Utah 1988). Under the multiple
scheme test, this could have been viewed as one
scheme to wholesale drugs. It was not, however,
and each sale was viewed as one episode despite
the fact that all the sales contributed to the same
objective of selling drugs. McGrath, 749 P.2d at
635-36.


[*P41] HN11 The proper test for determining
whether there was a pattern of unlawful activity is
whether there was ″a series of related predicates
extending over a substantial period of time″ or a
demonstrated threat of continuing unlawful activity
and not whether there were multiple schemes.
H.J., 492 U.S. at 242. [***28] In this case, the
district court acknowledged that there were several
incidents of unlawful activity. It found that ″[t]he
defendants made fraudulent misrepresentations,
converted Hill’s money, received stolen property,
and conspired to prevent Hill’s recovery.″ These
acts had a similar purpose in that they were
committed by Defendants in order to keep Ms.
Hill’s money for their own uses. Similar parties
participated in each act and all of the acts had the
same victim, Ms. Hill. The acts were related to
one another in that the misrepresentation,


conspiracy, and money laundering were attempts
to conceal the theft of Ms. Hill’s money. The
unlawful acts occurred over a five-year period,
thus demonstrating continuing unlawful activity.
Under the proper test for pattern of unlawful
activity, we find that Defendants’ conduct
constituted a pattern of unlawful activity.
Therefore, we reverse the holding of the district
court.


[*P42] In their cross-appeal, Defendants seek
attorney fees as the prevailing party on the Pattern
of Unlawful Activity claim. Since there was in
fact a pattern of unlawful activity, Defendants are
not entitled to attorney fees on this issue.


IV. THE DISTRICT COURT DID NOT ERR
[***29] IN DENYING MS. HILL’S RULE 15(b)


MOTION


[*P43] Ms. Hill argues that the district court
erred in denying her rule 15(b) motion to amend
the pleadings. Ms. Hill moved to amend the
pleadings under Utah Rule of Civil Procedure
15(b) to pray for treble damages and attorney fees
under Utah Code section 76-6-412, arguing that
the parties impliedly tried the issue of receiving
stolen property because its elements are essentially
the same as the elements of conversion. The
district court denied Ms. Hill’s motion. [**940]
First, the district court held that conversion and
receiving stolen property had different elements,
notably, receiving stolen property requires
knowledge that the property is stolen whereas
conversion does not require conscious
wrongdoing. The district court held that the parties
did not impliedly try the issue of receiving stolen
goods because the question of whether Defendants
knew the money was stolen was never answered.
Second, the district court held that even if the
elements were the same, Defendants did not
impliedly consent to try the issue because there
was no mention of receiving stolen property or the
damages associated with it. Finally, the district
court held that the pleadings [***30] should not
be amended because Defendants would be
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prejudiced by a remedy that would result in
significant monetary damages.


[*P44] HN12 We review the district court’s
application of rule 15(b) for correctness. Keller v.
Southwood N. Med. Pavilion, Inc., 959 P.2d 102,
105 (Utah 1998). ″However, because the trial
court’s determination of whether the issues were
tried with all parties’ implied consent is highly
fact intensive, we grant the trial court a fairly
broad measure of discretion in making that
determination under a given set of facts.″ Id.
(internal quotation marks omitted).


[*P45] On appeal, Ms. Hill argues she should
have been allowed to amend the pleadings because
the district court found that Defendants received
stolen goods. She also points out that she presented
evidence at trial that demonstrated Defendants
were informed that the money was stolen. As to
the district court’s second reason for denying her
motion, Ms. Hill asserts that Defendants impliedly
consented to try the issue of receiving stolen
property because they presented evidence that
they were unaware Ms. Hill’s money was stolen
and were unaware of Mr. Putvin’s scheme. Finally,
Ms. Hill urges that the district court’s consideration


[***31] of prejudice was improper because
Defendants did not object to the introduction of
evidence regarding receiving stolen property. In
response, Defendants assert that while Ms. Hill
points out evidence supporting elements of
statutory theft that was introduced without
objection, she fails to provide evidence that the
parties understood the evidence was aimed at the
issue of receiving stolen property.


[*P46] Utah Rule of Civil Procedure 15(b) reads
as follows:


HN13 When issues not raised by the pleading
are tried by express or implied consent of the
parties, they shall be treated in all respects as
if they had been raised in the pleadings. Such
amendments of the pleadings as may be
necessary to cause them to conform to the


evidence and to raise these issues may be
made upon motion of any party at any time,
even after judgment; but failure so to amend
does not affect the result of the trial of these
issues. If evidence is objected to at the trial on
the ground that it is not within the issues made
by the pleadings, the court may allow the
pleadings to be amended when the presentation
of the merits of the action will be subserved
thereby and the objecting party fails to satisfy
the court that the admission [***32] of such
evidence would prejudice him in maintaining
his action or defense upon the merits.


[*P47] HN14 Rule 15(b) has two parts, one
mandatory and one discretionary. Gen. Ins. Co. of
Am. v. Carnicero Dynasty Corp., 545 P.2d 502,
505-06 (Utah 1976). Where the court finds that
the issue was tried by implied consent, it must
″treat the issues in all respects as if they had been
raised in the pleadings.″ Keller, 959 P.2d at 105.
When an objection is made to evidence on the
ground that it is outside the scope of the pleadings,
then the court may take into account whether
amendment will serve the merits of the action and
whether amendment will prejudice the nonmoving
party. Gen. Ins. Co., 545 P.2d at 506.


[*P48] HN15 Implied consent to try an issue
″may be found where one party raises an issue
material to the other party’s case or where evidence
is introduced without objection, where it appear[s]
that the parties understood the evidence [is] to be
aimed at the unpleaded issue.″ Colman v. Colman,
743 P.2d 782, 785 (Utah Ct. App. 1987) (first
alteration in original) (citation and internal
quotation marks omitted). Further, the ″test for
[**941] determining whether pleadings should be
deemed amended under Utah R. Civ. P. 15(b)
[***33] is whether the opposing party had a fair


opportunity to defend and whether it could offer
additional evidence if the case were [retried] on a
different theory.″ Id. at 785 (internal quotation
marks omitted). ″[W]hen evidence is introduced
that is relevant to a pleaded issue and the party
against whom the amendment is urged has no
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reason to believe a new issue is being injected into
the case, that party cannot be said to have
impliedly consented to trial of that issue.″ Keller,
959 P.2d at 105 (internal quotation marks omitted).


[*P49] Although the district court found in its
Amended Findings of Fact and Conclusions of
Law that ″[t]he active concealment by the
defendants as to any involvement or knowledge
concerning Hill’s money [is] simply inconsistent
with the defendants’ statements . . . that Putvin’s
true purposes were always unknown to the rest of
the defendants,″ there was no finding that
Defendants in fact knew the money was stolen.
Thus, there was no finding as to whether the
knowledge necessary to a claim of receiving
stolen property was present. Additionally, the
evidence was relevant to the conversion issue, and
since there was no mention of receiving stolen
property, Defendants [***34] would have had no
reason to believe that a new issue was being
introduced into the case.


[*P50] We find that the record supports the
district court’s holding that the issue of receiving
stolen property was not tried by implied consent.
We therefore affirm the district court’s denial of
Ms. Hill’s rule 15(b) motion.


V. THE DISTRICT COURT ERRED IN
HOLDING THAT THERE WAS ONLY ONE
TRUST DEED


[*P51] Ms. Hill argues that the district court
erred in finding that there was only one assignment
of trust deed made to the AUB. The district court
held that the AUB was liable to Ms. Hill for $
250,000, representing the amount of one trust
deed assigned to Mr. Jenson as sole trustee of the
AUB. Ms. Hill argues that the facts do not support
this finding and that there were actually two
assignments of trust deed executed on behalf of
the AUB. The district court acknowledged that
there were two assignments of trust deed, but it
found that they were duplicates and ″not two
beneficial interests.″ In support of this conclusion,


the district court stated that ″in the language of the
assignment AUB was to receive 100 payments of
$ 2,500.00,″ and that the monthly payments
actually made were only for $ 2,500, not the $
5,000 [***35] that should have been paid if there
were two assignments.


[*P52] HN16 We review the district court’s
finding of fact for clear error. State v. Levin, 2006
UT 50, P 20, 144 P.3d 1096. Upon review of the
documents in the record, it is clear that there were
two assignments of trust deed, not one.


[*P53] The record contains two documents titled
Assignment of Trust Deed. These assignments
each reference separate underlying trust deeds,
although both trust deeds are secured by the same
parcel of real property. Both assignments were
executed on December 12, 1990, and they both
use Exhibit A to describe their terms. Exhibit A
states that it is an attachment to ″Assignment of
Trust Deed (with reservations) recorded as Entry
# 5001564 and Assignment of Trust Deed (with
reservations) recorded as Entry # 5001565
executed this 12th day of December, 1990.″
Although Exhibit A states identical terms for both
assignments, it is stating terms for two assignments
of the right to collect on two different debts. The
first assignment assigned an interest in a trust
deed executed on December 5, 1989, securing a
debt of $ 250,000. The second assignment assigned
an interest in a trust deed executed on March 5,
1990, securing [***36] a debt of $ 175,000. The
district court appears to have interpreted Exhibit
A’s application to both assignments as requiring
only one monthly payment of $ 2,500 to cover
both assignments. In fact, because Exhibit A is an
attachment to both of the assignments, two
monthly payments of $ 2,500 were required. Just
because the attached terms of both assignments
were identical does not undo their status as the
assignment of two separate rights to be paid under
two separate trust deeds. The AUB’s March
deposit [**942] slip included in Ms. Hill’s trial
exhibit number fifty-five illustrates that this was
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in fact the case. It shows that two checks for $
2,500 were received that month.


[*P54] Because the assignments of trust deed
reference distinct trust deeds and deposits were
received representing two monthly payments of $
2,500, it is clear that the district court erred in
finding that there was only one assignment of
trust deed.


VI. THE DISTRICT COURT DID NOT ERR IN
DECLINING TO ADDRESS THE
THIRD-PARTY COMPLAINT


[*P55] Defendants brought a cross-appeal alleging
that the district court should have addressed a
third-party complaint against Mr. Shugart and Mr.
Jackson and should have apportioned some of the
liability [***37] to them. The district court held
that since Defendants did not pursue any of their
claims against Mr. Shugart and Mr. Jackson, no
liability should be apportioned to them.


[*P56] HN17 To challenge the district court’s
finding of fact that the third-party complaint
against Mr. Shugart was not pursued, Defendants
must ″marshal the evidence in support of the
findings and then demonstrate that, despite this
evidence, the trial court’s findings are so lacking
in support as to be against the clear weight of the
evidence.″ Gray v. Oxford Worldwide Group, Inc.,
139 P.3d 267, P 8, 2006 UT App 241.


[*P57] In support of their claim that liability
should have been apportioned to Mr. Shugart and
Mr. Jackson, Defendants point out that they filed
a third-party complaint against Mr. Shugart and
Mr. Jackson in 1997. They also list several facts in
the record that indicate that Mr. Shugart and Mr.
Jackson were involved in transferring Ms. Hill’s
money to Mr. Matthews and Mr. Putvin. They do
not, however, marshal the evidence in support of
the district court’s finding that the third-party
complaint was not pursued. Specifically, they do
not discuss Defendants’ failure to mention the
third-party complaint in their closing


[***38] argument or Defendants’ statement to the
district court that Mr. Shugart is ″forgiven and
gone, from what we know.″ The evidence
Defendants proffer in support of their claim that
Mr. Shugart and Mr. Jackson should be
apportioned some of the liability does not
demonstrate that the district court’s finding was
against the weight of the evidence. At most, the
evidence they presented demonstrates that Mr.
Shugart and Mr. Jackson made poor decisions
regarding who to trust with Ms. Hill’s money. The
evidence presented does not demonstrate that
Defendants pursued claims of civil conspiracy,
conversion, money laundering, fraudulent
misrepresentation, and intentional infliction of
emotional distress against Mr. Shugart and Mr.
Jackson.


[*P58] Because the district court’s finding that
Defendants did not pursue the third-party claim is
not against the weight of the evidence, we find
that the district court did not abuse its discretion
and affirm the holding of the district court.


VII. THE DISTRICT COURT’S FINDINGS OF
FACT WERE ADEQUATE


[*P59] On cross-appeal, Defendants argue that
the district court failed to make findings of fact
and conclusions of law on their affirmative
defenses six through nine, fifteen,
[***39] twenty-two, twenty-six, and twenty-seven.
HN18 ″Failure of the trial court to make findings
on all material issues is reversible error.″ Romrell
v. Zions First Nat’l Bank, N.A., 611 P.2d 392,
394-95 (Utah 1980).


Although it is error for a court to fail to make
findings on all material issues raised by the
pleadings[,] this does not mean that the court
must negative every allegation contained in
the pleadings. It is sufficient if from the
findings it makes there can be no reasonable
inference other than that it must have found
against such allegations.


Patton v. Kirkman, 109 Utah 487, 167 P.2d 282,
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283 (Utah 1946).


[*P60] The affirmative defenses on which
Defendants allege the district court failed to make
findings of fact and conclusions of law are the
following: (a) Ms. Hill’s complaint should be
barred because she has unclean hands; (b) Ms.
Hill’s complaint should be barred because she
brought the action in bad faith; (c) The
racketeering claims and the [**943] other claims
are without merit; (d) Ms. Hill cannot recover
because she participated in the illegal acts; (e) Ms.
Hill’s claims should be dismissed for failure to
join indispensable parties; (f) Ms. Hill’s claims
should be dismissed because she has no personal
[***40] knowledge of them; (g) Ms. Hill failed to


allege a link or fiduciary relationship between
herself and any of the defendants; and (h) Ms. Hill
has failed to mitigate her damages.


[*P61] The district court’s award of damages to
Ms. Hill for the conversion of her money can
result in no conclusion other than that the district
court found against Defendants on their affirmative
defenses of unclean hands and bad faith. The
district court addressed the racketeering issue at
length; its refusal to award attorney fees under the
Act implies that it found that Defendants were not
the prevailing party. By finding that Ms. Hill
could recover, the district court impliedly found
that Ms. Hill had not participated in the illegal
acts. Also, by allowing Ms. Hill’s claims to
proceed to trial, the district court also impliedly
ruled on Defendants’ affirmative defenses of
failure to join an indispensable party and lack of
personal knowledge of the claims. The district
court’s holding that Defendants made fraudulent
misrepresentations to Ms. Hill can result in no
conclusion but that there was a link between Ms.
Hill and Defendants. Finally, the district court’s
award of the full amount of damages claimed
requires [***41] that it found that Ms. Hill had no
obligation to mitigate her damages. By making
the findings that it did, the district court impliedly
ruled on the affirmative defenses raised by
Defendants.


[*P62] Because the district court’s findings
support no inference other than that it found
against Defendants’ affirmative defenses, we find
its findings of fact and conclusions of law were
adequate.


VIII. DEFENDANTS’ CLAIM THAT THE
AWARD OF PREJUDGMENT INTEREST WAS
IN ERROR WAS NOT PRESERVED


[*P63] Defendants argue that the district court
erred in awarding Ms. Hill prejudgment interest
because there was no contractual basis for Ms.
Hill’s damages.


[*P64] HN19 ″As a general rule, claims not
raised before the trial court may not be raised on
appeal.″ State v. Cruz, 2005 UT 45, P33, 122 P.3d
543 (internal quotation marks omitted).


[*P65] Below, Defendants objected to the district
court’s award of prejudgment interest, but only on
the grounds that the district court could not
determine the amount of damages with specificity
because it was unclear when Defendants had
received the money or the amount of money
actually received. Defendants never objected to
application of the statute on the grounds that there
was no underlying contract; [***42] therefore,
Defendants failed to preserve their claim, and we
will not address its merits.


IX. THE DISTRICT COURT DID NOT ERR IN
AWARDING PRINCIPAL DAMAGES OF $
30,000 AGAINST THE AUB


[*P66] Defendants argue that the district court
incorrectly awarded principal damages against the
AUB in the amount of $ 30,000. They allege that
trial exhibit number sixty-three demonstrates that
the AUB only received $ 20,000 and not the $
30,000 found by the district court.


[*P67] We will not set aside a lower court’s
findings of fact unless they are clearly erroneous.
Chen v. Stewart, 2004 UT 82, P19, 100 P.3d 1177.
″In order to establish that a particular finding of
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fact is clearly erroneous, an appellant must marshal
the evidence in support of the findings and then
demonstrate that despite this evidence, the trial
court’s findings are so lacking in support as to be
against the clear weight of the evidence.″ Id.
(internal quotation marks omitted).


[*P68] Trial exhibit number sixty-three is the
only piece of evidence Defendants provide to
support their argument that the AUB did not
receive $ 30,000 of Ms. Hill’s money. They do not
marshal the evidence that supported the district
court’s conclusion. On its own, the exhibit


[***43] only shows that the AUB received a
minimum of $ 20,000. Defendants fail to present
any evidence that the extensive trial [**944]
record in this case does not support the district
court’s finding that the AUB received $ 30,000.


[*P69] Because Defendants failed to marshal the
evidence to show that the district court’s holding
was against the clear weight of the evidence, we
affirm the district court’s award of damages
against the AUB.


CONCLUSION


[*P70] On Ms. Hill’s appeal of the district court’s
holding that punitive damages could not be
awarded because she had unclean hands, we hold
that application of the equitable doctrine of unclean
hands was in error when damages were not
awarded based on equity and reverse the holding
of the district court. On Ms. Hill’s claim that the
district court erred in apportioning damages, we


hold that she failed to preserve the argument and
that neither exceptional circumstances nor plain
error excused this failure. On Ms. Hill’s claim that
the district court erred in holding that there was no
pattern of unlawful activity under the Act, we hold
that there was a pattern and reverse the holding of
the district court. We also find that the district
court did not err in denying [***44] Ms. Hill’s
rule 15(b) motion. On Ms. Hill’s final issue, that
the district court erred in holding that there was an
assignment of only one trust deed, we hold that
the district court clearly erred and that two trust
deeds were assigned.


[*P71] On Defendants’ issues on cross-appeal,
we find that the district court did not err in
declining to address the third-party complaint and
that its findings of fact and conclusions of law
were adequate. We also find that Defendants
failed to preserve their argument that prejudgment
interest should not be awarded because there was
no underlying contract and that they failed to
marshal the evidence on their claim that the award
of $ 30,000 in damages against the AUB was in
error.


[*P72] Based on our conclusions above, we
remand this case to the district court for action
consistent with this opinion.


[*P73] Chief Justice Durham, Associate Chief
Justice Durrant, Justice Wilkins, and Justice
Parrish concur in Justice Nehring’s opinion.
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Code Ann. § 63-63-22 (Supp. 1993).


Criminal Law & Procedure > Sentencing >
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HN4 Victims who accept an award of reparations
automatically assign to the state all their claims
against any third party. Utah Code Ann. §
63-63-22(1) (Supp. 1993).


Criminal Law & Procedure > ... > Sentencing
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HN5 Utah Code Ann. § 77-18-1(8)(a)(ii) (Supp.
1992) provides: If defendant, upon expiration or
termination of the probation period, has
outstanding fines or restitution owing, the court
may retain jurisdiction of the case and continue
defendant on bench probation or place defendant
on bench probation for the limited purpose of
enforcing the payment of fines and restitution.


Constitutional Law > ... > Fundamental Rights >
Procedural Due Process > Scope of Protection


HN6 The demands of due process rest on the
concept of basic fairness of procedure, and demand
a procedure appropriate to the case and just to the







parties involved. One of the fundamental requisites
of due process is the opportunity to be fully heard.
Every significant deprivation, whether permanent
or temporary, of an interest, which is qualified as
property under the due process clause must be
preceded by notice and opportunity for hearing
appropriate to the nature of the case, absent
extraordinary or unusual circumstances. The
fundamental requisite of due process of law is the
opportunity to be heard, a right that has little
reality or worth unless one can choose for himself
whether to contest.


Civil Procedure > Attorneys > General Overview


Constitutional Law > ... > Fundamental Rights >
Procedural Due Process > Scope of Protection


Torts > ... > Defenses > Comparative Fault > General
Overview


HN7 The open courts provision of the Utah
Constitution provides: All courts shall be open,
and every person, for an injury done to him in his
person, property or reputation, shall have remedy
by due course of law, which shall be administered
without denial or unnecessary delay, and no
person shall be barred from prosecuting or
defending before any tribunal in this state, by
himself or counsel, any civil cause to which he is
a party. Utah Const. art. I, § 11.


Criminal Law & Procedure > Sentencing >
Restitution


HN8 The Crime Victims’ Reparations Act
provides: In order to be eligible for a reparations
award under this chapter: (1) The claimant shall
be: (a) a victim of criminally injurious conduct.
Utah Code Ann. § 63-63-11 (1993).


Criminal Law & Procedure > Criminal Offenses >
Vehicular Crimes > General Overview


Criminal Law & Procedure > ... > Vehicular
Crimes > Vehicular Homicide > Elements


Criminal Law & Procedure > ... > Acts & Mental
States > Mens Rea > General Intent


Criminal Law & Procedure > Sentencing >
Restitution


HN9 The Crime Victims’ Reparations Act’s
definition of ″criminally injurious conduct″
specifically excludes: conduct arising out of the
ownership, maintenance, or use of a motor vehicle
except when the conduct: (i) causes personal
injury or death with criminal intent; or (ii)
constitutes the offense of driving while under the
influence of alcohol or any drug. Utah Code Ann.
§ 63-63-2(9)(b) (1993).
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Opinion by: LEONARD H. RUSSON


Opinion


[*980] OPINION


RUSSON, Associate Presiding Judge:


Todd Robinson appeals the circuit court’s
restitution order entered after he pleaded guilty to
(1) making an improper lane change, a class B
misdemeanor, in violation of Utah Code Ann. §
41-6-61(1) (1988); and (2) failing to remain at the
scene of an accident resulting in an injury, a class
A misdemeanor, in violation of Utah Code Ann. §
41-6-29 (1988). We reverse.


1 Senior Judge Regnal W. Garff, acting pursuant to appointment under Utah Code Ann. § 78-3-24(10) (1992).
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FACTS


At approximately 8:00 p.m. on June 22, 1991,
Todd Robinson was driving his vehicle on the
northbound Interstate 15 on-ramp from Beck
Street [**2] in Salt Lake County. While making a
lane change, his vehicle struck a motorcycle
ridden by Kent Thompson and Justine Coppolino,
injuring both riders. Robinson did not stop, but
fled the scene of the accident. However, an
anonymous tip alerted the police to Robinson,
who upon apprehension, admitted his vehicle had
struck Thompson and Coppolino’s motorcycle.
Robinson subsequently pleaded guilty to making
an improper lane change and failing to remain at
the scene of an accident resulting in an injury.


On November 13, 1991, the circuit court sentenced
Robinson to ninety days in jail, but suspended the
sentence pending successful completion of
probation. As a condition of probation, the circuit
court required Robinson to enter into a restitution
agreement with Thompson and Coppolino, who
had suffered injuries as a result of the accident. 2


[**3] Thereafter, Robinson and Coppolino
entered into a signed release agreement in which
Coppolino released Robinson of any liability in
connection with the accident in exchange for $
400. 3


On November 4, 1992, following an August
hearing, the circuit court, without considering
issues of proximate cause, comparative negligence,
or the signed release, ordered Robinson to pay $
13,567.80 in restitution, under Utah Code Ann. §
76-3-201 (1990). The order required Robinson to
″pay restitution to the Court″ at the rate of at least


$ 20 per month. The circuit court also placed
Robinson on probation until he completed payment
of the ordered restitution. Robinson appeals,
arguing that (1) the amount of restitution that the
circuit court could impose must be limited to $
400, the amount specified in the release signed by
Coppolino; (2) the circuit court lacked jurisdiction
to extend probation until restitution was paid in
full; and (3) the imposition of restitution in this
case violates his rights under the due process
clauses of the Fifth and Fourteenth Amendments
to the United States Constitution. [**4] 4


The sole issue presented for review is whether the
circuit court properly ordered restitution pursuant
to Utah Code Ann. § 76-3-201 (1990).


STANDARD OF REVIEW


HN1 We will not disturb a trial court’s order of
restitution unless the ″trial court exceeds the
authority prescribed by law or abuses its
discretion.″ State v. Twitchell, [*981] 832 P.2d
866, 868 (Utah App. 1992) (citations omitted);
accord State v. Snyder, 747 P.2d 417, 422 (Utah
1987).


ANALYSIS


Robinson argues that the circuit court improperly
awarded restitution under Utah Code Ann. §
76-3-201 (1990) because (1) it did not consider
the effect of the release signed by Coppolino,
[**5] and (2) such award violates his due process
rights under the Fifth and Fourteenth Amendments.
Further, he argues that the circuit court did not
have jurisdiction to enforce fifty-seven years of


2 The parties stipulated that Thompson’s and Coppolino’s medical expenses from the accident totaled $ 13,567.80, which was the
amount that Thompson and Coppolino had received from the Crime Victims’ Reparations Trust Fund. See Utah Code Ann. § 63-63-11
(1993).


3 Coppolino purported to sign this release for Thompson also, but her attempt was invalid because there was no evidence that she had
any authority to do so. Thus, the release was defective as to Thompson.


4 Robinson additionally argues that the circuit court applied the wrong criteria in ordering restitution under Utah Code Ann. §
76-3-201 (1990), in that it did not consider the rehabilitative and deterrent purposes of restitution. However, given our resolution of this
matter on other grounds, we do not address this argument on appeal.
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formal probation. 5 The State responds that the
circuit court properly ordered restitution without
regard to Robinson’s potential civil affirmative
defenses. Moreover, the State asserts that under
Utah Code Ann. § 77-18-1(8)(a)(ii) (Supp. 1992),
the circuit court can maintain bench probation
over Robinson until restitution is fully paid, and
therefore, jurisdiction was proper.


Before this court considers the aforementioned
issues, we first [**6] address the question of
whether a valid restitution order exists. HN2
Utah’s restitution statute provides, in pertinent
part:


When a person is adjudged guilty of criminal
activity which has resulted in pecuniary
damages . . . the court shall order that the
defendant make restitution up to double the
amount of pecuniary damages to the victim or
victims of the offense to which the defendant
has pleaded guilty . . . .


Utah Code Ann. § 76-3-201(3)(a)(i) (1990)
(emphasis added). Thus, when restitution is proper,
the statute explicitly provides that the court order
payment of restitution to the victim or victims of
the criminal offense. In the case at bar, the
restitution order requires payment ″to the Court,″
rather than to the victims. It would therefore
appear that the restitution order, on its face, is
invalid under section 76-3-201(3)(a)(i).


However, HN3 Utah’s Crime Victims’ Reparations
Act states, in pertinent part:


(1) By accepting an award of reparations, the
victim automatically assigns to the state all
claims against any third party to the lesser of:


(a) the amount paid by the state; or


(b) the amount recovered from the third
party.


Utah Code Ann. § 63-63-22 (Supp. [**7] 1993).
Therefore, when Thompson and Coppolino
accepted payment from the Crime Victims’
Reparations Trust Fund, they automatically
assigned to the State their claims against Robinson,
up to the amount received from the fund.
Accordingly, when the circuit court ordered
Robinson to ″pay restitution to the Court,″ it was,
in effect, ordering restitution to be paid to the
State, specifically to reimburse the Crime Victims’
Reparations Trust Fund. Consequently, the order
is not improper on its face. 6


The Release


Having addressed the validity of the order itself,
we now turn to Robinson’s arguments. Robinson
contends that the release signed by Coppolino
serves as an affirmative defense to the restitution
order, limiting the amount of restitution the circuit
court can impose. The State responds [**8] that
the circuit court may order restitution without
regard to potential civil affirmative defenses.
While we do not agree with the State’s reasoning,
we nonetheless hold that the release in the case at
bar is not an affirmative defense.


Under section 63-63-22, HN4 victims who have
accepted an award of reparations ″automatically
[*982] assign[] to the state all claims against any


third party.″ Utah Code Ann. § 63-63-22(1) (Supp.
1993). In the case at bar, Coppolino had received
reparations from the Crime Victims’ Reparations
Trust Fund prior to signing the release. By
accepting these reparations, she automatically
assigned any claim she had against Robinson for
that amount or any part thereof to the State, and


5 Robinson arrived at this fifty-seven year figure by calculating the period of time necessary to pay off $ 13,567.80 at $ 20 per month.
However, the State argues that probation will not extend for fifty-seven years because Robinson will be required to increase his monthly
restitution payments when he completes his college education since he will then be able to afford a higher payment.


6 However, to avoid confusion in the future, restitution orders should clearly state to whom restitution is to be paid, whether it is the
victim or the Crime Victims’ Reparations Trust Fund, and not merely order payment ″to the Court.″
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consequently could not sign a release in that
regard. See id. Accordingly, the release Coppolino
signed was invalid, and Robinson’s argument that
it serves as an affirmative defense fails.


Extended Probation


Robinson contends that the restitution order
extends probation beyond the period allowed for
the misdemeanors to which he pleaded guilty, and
therefore, the circuit court lacked jurisdiction to
enforce the restitution order. The State replies that
the circuit court may retain jurisdiction [**9] until
restitution is paid in full. We agree.


While the maximum formal probation periods for
an improper lane change infraction, a class B
misdemeanor, and for leaving the scene of an
injury accident, a class A misdemeanor, are
respectively twelve months and thirty-six months,
Utah Code Ann. § 77-18-1(8)(a)(i) (Supp. 1992),
a court may nonetheless retain jurisdiction for a
longer period through bench probation. HN5
Utah Code Ann. § 77-18-1(8)(a)(ii) (Supp. 1992)
provides:


If the defendant, upon expiration or termination
of the probation period, has outstanding fines
or restitution owing, the court may retain
jurisdiction of the case and continue the
defendant on bench probation or place the
defendant on bench probation for the limited
purpose of enforcing the payment of fines and
restitution.


In the present case, Robinson will not have
satisfied the ordered restitution payment at the
end of his formal probation period if he pays only
the ordered $ 20 per month. However, this fact
does not render the restitution order invalid
because, under section 77-18-1(8)(a)(ii), when
restitution is owing at the end of the probation
period, the circuit court may maintain ″bench
probation for the [**10] limited purpose of
enforcing the payment of . . . restitution.″ Id.


Thus, the circuit court properly retained
jurisdiction to enforce restitution.


Due Process


Finally, we turn to the appropriateness of
restitution in traffic cases that involve only
negligence, and not criminal intent. Unlike most
criminal matters, these traffic cases involve
numerous issues that must be considered before it
can be determined whether a victim ″has suffered
pecuniary damages as a result of the defendant’s
criminal activities.″ Utah Code Ann. §
76-3-201(4)(d) (1990). Such issues involve, for
example, proximate cause, comparative
negligence, and affirmative defenses. In the case
at bar, these issues were never considered.


HN6 ″The demands of due process rest on the
concept of basic fairness of procedure and demand
a procedure appropriate to the case and just to the
parties involved.″ Holm v. Smilowitz, 840 P.2d
157, 164 (Utah App. 1992) (quoting Wiscombe v.
Wiscombe, 744 P.2d 1024, 1025 (Utah App. 1987)
(quoting Rupp v. Grantsville City, 610 P.2d 338,
341 (Utah 1980))). ″One of the fundamental
requisites of due [**11] process is the opportunity
to be fully heard.″ Id. (quoting Wiscombe, 744
P.2d at 1025). ″Every significant deprivation,
whether permanent or temporary, of an interest,
which is qualified as ’property’ under the due
process clause must be preceded by notice and
opportunity for hearing appropriate to the nature
of the case, absent extraordinary or unusual
circumstances.″ Worrall v. Ogden City Fire Dep’t,
616 P.2d 598, 601 (Utah 1980) (plurality opinion)
(footnote omitted). ″The fundamental requisite of
due process of law is the opportunity to be heard,
a right which has little reality or worth unless one
. . . can choose for himself whether to contest.″ Id.


In the present case, Robinson was denied the
opportunity to be fully heard before being deprived
of his property. He never had an opportunity to
raise the issues of whether his improper lane
change was the proximate cause of the victims’
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injuries or whether the victims were comparatively
negligent. Indeed, when Robinson pleaded [*983]
guilty to the traffic violations, he stated, ″I’m not
convinced the accident was my fault.″ The issues
of fault and proximate cause [**12] are crucial in
determining damages in a civil case. Likewise,
these same issues are crucial in determining
whether Thompson and Coppolino have ″suffered
pecuniary damages as a result of the defendant’s
criminal activities.″ Utah Code Ann. §
76-3-201(4)(d) (1990) (emphasis added).
However, it is unlikely that the victims will ever
bring an action in civil court against Robinson
because of the compensation that they have already
received from the Crime Victims’ Reparations
Trust Fund. Robinson will likely never have the
opportunity to raise the issues of proximate cause
and comparative negligence, and thus is denied
his due process right to be fully heard. See Holm,
840 P.2d at 164. Moreover, even if Robinson is
permitted to raise these issues in a civil suit, it will
only be after a deprivation of his property. See
Worrall, 616 P.2d at 601. Thus, it is likely that he
will never have an opportunity to contest the


damages. This is a violation of Robinson’s due
process rights. 7


[**13] Despite the fact that the traffic laws of this
State are codified within the criminal code, a
restitution order will generally be inappropriate in
a matter arising from a traffic violation that
involves only negligence, and not criminal intent.
There are numerous instances wherein a driver
can rightfully be cited for a violation of the traffic
code, but should not be ordered to pay restitution
for injuries arising out of the accident because
such violation is not the proximate cause of the
accident. Matters of negligence, proximate cause
and the amount of resulting damages are best left
to civil litigation. Restitution should be ordered
only in cases where liability is clear as a matter of
law and where commission of the crime clearly
establishes causality of the injury or damages.
Such is not the case here, where the violation was
an improper lane change which did not involve
criminal intent and which may or may not have
been the proximate cause of the victims’ injuries.
Accordingly, we reverse. 8


[**14] CONCLUSION


7 Additionally, the circuit court’s decision to order restitution in this case, which amounts to a taking of Robinson’s property, without
permitting Robinson to raise issues of proximate cause, comparative negligence, or any affirmative defenses may also violate HN7 the
open courts provision of the Utah Constitution, which states:


All courts shall be open, and every person, for an injury done to him in his person, property or reputation, shall have remedy
by due course of law, which shall be administered without denial or unnecessary delay; and no person shall be barred from
prosecuting or defending before any tribunal in this State, by himself or counsel, any civil cause to which he is a party.


Utah Const. art. I, § 11; see also Berry v. Beech Aircraft Corp., 717 P.2d 670, 675 (Utah 1985) (holding that article I, section 11
″guarantees access to the courts and a judicial procedure that is based on fairness and equality″).


8 Additionally, this court questions the propriety of the award of reparations from the Crime Victims’ Reparations Trust Fund to
Thompson and Coppolino in this case. HN8 The Crime Victims’ Reparations Act provides:


In order to be eligible for a reparations award under this chapter:


(1) The claimant shall be:


(a) a victim of criminally injurious conduct;


Utah Code Ann. § 63-63-11 (1993). Furthermore, HN9 the Act’s definition of ″criminally injurious conduct″ specifically
excludes:


conduct arising out of the ownership, maintenance, or use of a motor vehicle except when the conduct:


(i) causes personal injury or death with criminal intent; or
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Based of the foregoing, we reverse the circuit
court’s order requiring Robinson to pay restitution
to the court.


Leonard H. Russon, Associate Presiding Judge


WE CONCUR:


Russell W. Bench, Judge


Regnal W. Garff, Judge


(ii) constitutes the offense of driving while under the influence of alcohol or any drug.


Utah Code Ann. § 63-63-2(9)(b) (1993). Thus, it appears that Thompson and Coppolino were not ″victims″ as defined by the
Crime Victims’ Reparations Act inasmuch as they were not injured as a result of ″criminally injurious conduct″ because there
is no indication that Robinson had criminal intent or was driving under the influence of alcohol or any other drug.
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Opinion by: GREENWOOD


Opinion


[*279] OPINION


GREENWOOD, Judge:


Raymond Rick Lyman (defendant) appeals his
conviction for theft of property valued at or in
excess of $ 1000 but less than $ 5000, a third
degree felony, in violation of Utah Code Ann. §§
76-6-404 (1995) and 76-6-412(1)(b) (Supp. 1996).
We affirm the theft conviction but vacate the
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felony conviction and remand the case to the trial
court with instructions.


BACKGROUND 1


[**2] Defendant is a co-owner of Lifephase
Fitness Center (the Center) in Cedar City, Utah.
Prior to April 6, 1996, defendant generally worked
at the Center on Thursdays, Fridays, and Saturdays,
and was the person primarily responsible for
maintenance and cleaning. Therefore it was not
unusual for defendant to go into a maintenance
closet (the maintenance closet) located in the
basement of the Center, adjacent to the Center’s
tanning room.


Shortly before Friday, April 5, 1996, Michelle
Komarek, an aerobics teacher at the Center, noticed
a hole near an electrical outlet in the tanning room
on the wall bordering the maintenance closet.
Although she did not tell any of the owners about
the hole, she did tell Kelvin Minefee, a police
officer who was a member of the Center. After
confirming the existence of the hole, Officer
Minefee spoke with Paula Douglas, a secretary at
the Cedar City Police Department who worked
out at the Center and used the tanning room. The
next morning, Ms. Douglas told Detective Ken
Stapley and Chief Pete Hansen about the hole.
Ms. Douglas agreed to return to the Center on
Saturday, April 6, to use the tanning room.
Detective Stapley then spoke with Steve Brown, a
[**3] co-owner of the Center, about conducting


an investigation and using surveillance equipment
to determine if anyone was using the hole to
observe people in the tanning room. Mr. Brown
gave Detective Stapley a key to the Center to use
during the investigation.


At approximately 11:00 p.m. on April 5, Detective
Stapley and Officer Roy Houchen set up
surveillance equipment in the maintenance room.
Detective Stapley observed that the hole was


beneath a power outlet and that, on the
maintenance room side, one had to remove a
wood shelf and get down on one’s hands and
knees in order to see it. If the wood shelf was not
set down carefully when moved, it would probably
make a ″very loud noise.″ Except for a shiny new
extension cord, the surveillance equipment was
concealed behind carpet remnants and pieces of
sheetrock. No one unfamiliar with the room
would have noticed anything suspicious.


Detective Stapley returned to the Center at about
8:30 a.m. on April 6 to activate the equipment. He
saw one person in the cardiovascular room but
made sure nobody saw him.


Stacie Bradshaw, an aerobics instructor, arrived at
the Center between 7:30 and 8:00 a.m. on the 6th.
She testified that no one [**4] else was there
when she arrived. Defendant [*280] arrived
somewhere between 8:00 and 9:00 a.m.


When Ms. Douglas arrived at about 9:30 a.m.,
defendant was at the front desk. On her way to the
weight room, Ms. Douglas saw a man, Chris
Delahunty, repairing carpet. After about thirty-five
minutes, she went back to the front desk and
asked defendant if she could use the tanning
room, as she usually did on Saturdays. When she
got to the tanning room, Ms. Douglas turned on
the fan and radio and then used the bed. About
seven to ten minutes later, she heard a bang from
the maintenance room. She tanned for a total of
twenty minutes. After she left the tanning room,
she walked through most of the rooms in the
Center and noticed that defendant’s truck was
gone. When she left the Center at 11:05,
defendant’s truck was still not there.


Chris Delahunty, defendant’s brother-in-law,
arrived between 9:00 and 9:30 a.m. to do some
carpet repair work. He met defendant in the
hallway, close to the tanning room. Mr. Delahunty


1 We recite the evidence and all reasonable inferences drawn therefrom in a manner most favorable to the jury verdict. See State v.
Dunn, 850 P.2d 1201, 1205-06 (Utah 1993).
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started working and saw defendant on and off. As
he returned downstairs, Mr. Delahunty saw
defendant enter the maintenance closet. Defendant
did not stay in the closet long. Sometime between


[**5] 10:30 and 10:45 a.m., Mr. Delahunty
finished working downstairs and went upstairs to
the aerobics room. At about 11:00 a.m., defendant
entered the aerobics room carrying a bucket of
spackling compound and asked if he could borrow
one of Mr. Delahunty’s putty knives. Shortly
thereafter, defendant returned the tool and asked
Mr. Delahunty to watch the front desk while
defendant ″skipped out″ for a little while. Mr.
Delahunty’s wife arrived at about 11:35 a.m.,
shortly after defendant left. Mr. Delahunty testified
that defendant was gone about half an hour.


When Detective Stapley returned to the Center at
about 7:00 p.m. on April 6, some of the sheetrock
pieces in the maintenance closet had been moved
and all the surveillance equipment was gone.
After speaking with Officer Houchen and Chief
Hansen, Detective Stapley decided to talk with
defendant. Detective Stapley and Officer Kelly
Edwards arrived at defendant’s home about 9:00
or 9:30 p.m. When Detective Stapley advised
defendant of the hole and the missing surveillance
equipment, defendant’s first response was, ″I was
never in the maintenance room that day, and I
don’t know nothing about no hole.″ At least three
times, defendant [**6] denied having gone into
the closet that day. Defendant also initially denied
leaving the Center that day, but later ″changed his
story and stated he left several times that day but
continued to state he wasn’t in the maintenance
room that day.″


Detective Stapley returned to the Center at around
10:30 p.m. At that time, he noticed that the hole
had been spackled and that, although the tanning
room side was dry, the maintenance closet side
″was still damp to the touch.″


At trial, Officer Houchen testified that the stolen
surveillance equipment was special order


equipment, all of which would fit into a small
suitcase or duffel bag and weighed about twenty
to twenty-five pounds. The total purchase price of
the equipment was $ 1257.73. However, this total
included $ 288.00 paid for a VCR on January 18,
1989, as well as $ 298.33 for a pinhole camera, $
198.46 for a special lens, and $ 289.54 for a small
monitor, all of which were purchased on August
10, 1995. The total purchase price absent the VCR
was $ 969.73. When asked what the fair market
value of the equipment was on the date of the
theft, Officer Houchen stated that he did not know
but that it would have been worth less on [**7]
the date of the theft than on the date it was
purchased. No other evidence as to the value of
the equipment was presented. The equipment was
never recovered.


Defendant was charged with one count of theft
and a two-day trial was held June 30 and July 1,
1997. At the close of the State’s case, defendant
moved for a dismissal or directed verdict. The
trial court denied the motion. After the jury found
defendant guilty of felony theft, defendant filed a
motion to arrest judgment. The court denied this
motion as well. This appeal followed.


ISSUES & STANDARD OF REVIEW


Defendant raises two issues on appeal. He first
argues that the trial court erred in [*281] denying
his motion for dismissal because the State’s
evidence did not exclude every reasonable
hypothesis of innocence and was thus insufficient
to prove each element of the crime beyond a
reasonable doubt. Second, defendant argues that
there was insufficient evidence of the equipment’s
fair market value on the date it was stolen to
support the felony conviction.


HN1 When reviewing a jury verdict for sufficient
evidence, this court must


″review the evidence and all inferences which
may reasonably be drawn from it in the light most
[**8] favorable to the verdict of the jury . . . [and]
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reverse . . . only when the evidence, so viewed, is
sufficiently inconclusive or inherently improbable
that reasonable minds must have entertained a
reasonable doubt that the defendant committed
the crime of which he was convicted.″


State v. Hamilton, 827 P.2d 232, 236 (Utah 1992)
(citations omitted). 2


[**9] HN2 When a conviction is based solely on
circumstantial evidence, we review the evidence
to determine:


″(1) whether there is any evidence that supports
each and every element of the crime charged, and
(2) whether the inferences that can be drawn from
that evidence have a basis in logic and reasonable
human experience sufficient to prove each legal
element of the offense beyond a reasonable doubt.
A guilty verdict is not legally valid if it is based
solely on inferences that give rise to only remote
or speculative possibilities of guilt.″


State v. Brown, 948 P.2d 337, 344 (Utah 1997)
(quoting State v. Workman, 852 P.2d 981, 985
(Utah 1993)). Thus, the ″fabric of evidence against
the defendant must cover the gap between the
presumption of innocence and the proof of guilt.″
State v. Petree, 659 P.2d 443, 444-45 (Utah 1983).
However, HN3 where the trial court has considered
a defendant’s insufficient evidence claim, as is the
case here, such action ″’lends further weight to
the jury’s verdict.’″ Brown, 948 P.2d at 344
(citation omitted).


ANALYSIS


Sufficiency of Evidence to Support Theft
Conviction


In asserting his claim that there was insufficient
evidence [**10] to identify him as the thief in this
case, defendant argues that the only evidence
presented at trial was circumstantial and that such
evidence failed to exclude the alternative
hypothesis that someone else stole the equipment.


It is well settled in this state that HN4 ″a
conviction can be based on sufficient
circumstantial evidence.″ State v. Brown, 948 P.2d
337, 344 (Utah 1997); see also State v. Nickles,
728 P.2d 123, 126 (Utah 1986); State v. Blubaugh,
904 P.2d 688, 694 (Utah Ct. App. 1995).
″Circumstantial evidence need not be regarded as
inferior evidence if it is of such quality and
quantity as to justify a jury in determining guilt
beyond a reasonable doubt, and is sufficient to
sustain a conviction.″ Nickles, 728 P.2d at 127.


Furthermore, HN5 ″the existence of one or more
alternate reasonable hypotheses does not
necessarily prevent the jury from concluding that
defendant is guilty beyond a reasonable doubt.″
Blubaugh, 904 P.2d at 695; see also United States
v. Mains, 33 F.3d 1222, 1228 (10th Cir. 1994)
(stating although evidence may allow hypothesis
″’that another individual may have [committed
the crime], the evidence required to support a


[*282] verdict need [**11] not conclusively
exclude every other reasonable hypothesis and
need not negate all possibilities except guilt’″)
(quoting United States v. Parrish, 925 F.2d 1293,
1297 (10th Cir. 1991))). ″We must simply ’″insure
that there is sufficient competent evidence as to
each element of the charge to enable a jury to find,
beyond a reasonable doubt, that the defendant
committed the crime.″’″ Blubaugh, 904 P.2d at
695 (quoting State v. James, 819 P.2d 781, 784


2 Although defendant challenges the trial court’s denial of his motion to dismiss at the close of the State’s case-in-chief, defendant
cites the standard of review applicable to jury verdicts and not the standard applicable to motions to dismiss. See State v. Noren, 704 P.2d
568, 570 (Utah 1985) (per curiam) (″A defendant’s motion to dismiss . . . requires the trial court to determine whether the defendant must
proceed with the introduction of evidence in his defense. In order to submit a question to the jury, it is necessary that the prosecution
present some evidence of every element needed to make out a cause of action.″ (citations omitted)); and see Sorenson v. Kennecott-Utah
Copper Corp., 873 P.2d 1141, 1144 (Utah Ct. App. 1994) (stating whether party has established prima facie case is question of law
reviewed for correctness). However, because we conclude that the State’s evidence was sufficient to support the jury’s verdict at least
as to the theft, we necessarily conclude that the evidence was sufficient to support the trial court’s denial of defendant’s motion.
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(Utah 1991) (citation omitted)). 3 [**12] ″It is
[then] within the province of the jury to judge the
credibility of the testimony, assign weight to the
evidence, and reject these alternate hypotheses.″
904 P.2d at 694-95. 4


In applying these principles, we note that defendant
does not challenge the evidence that a theft
occurred; he argues only that there was insufficient
evidence to conclude that he was the thief. We
disagree.


The evidence establishes that, at the time of the
theft, defendant was the person primarily
responsible for maintenance and cleaning at the
Center, and thus was familiar with the maintenance
closet adjacent to the Center’s tanning room. The
evidence [**13] also establishes that, when the
officers placed the surveillance equipment in the
maintenance closet, the only visible item was a
new extension cord which would have gone
unnoticed by anyone unfamiliar with the closet’s
contents.


The evidence further establishes that April 6 was
a relatively slow day at the Center due to the
Easter holiday and that defendant was one of the
few people there that day. Defendant apparently
arrived between 8:00 and 9:00 a.m. Then, at about
the same time that Paula Douglas asked to use the
tanning room, defendant approached Chris
Delahunty carrying a bucket of spackling
compound, and asked Mr. Delahunty to borrow a
putty knife. Ms. Douglas remained in the tanning
room approximately twenty minutes, during which


time she heard a loud noise coming from the
maintenance closet. Shortly thereafter, defendant
returned the putty knife to Mr. Delahunty and left
the Center for approximately one-half hour.
Defendant was the only person seen in the
maintenance closet that day and, when Detective
Stapley realized that the surveillance equipment
had been stolen, he also observed that the hole
next to the electrical outlet had been freshly
spackled.


Finally, the [**14] evidence reveals that, when
approached by Detective Stapley and Officer
Edwards, defendant consistently denied having
gone into the maintenance closet that day and
initially stated that he had never left the Center
that day, although witnesses testified he had done
both.


We conclude this evidence is sufficient to sustain
the jury’s verdict that defendant was the person
who stole the surveillance equipment. We find
support for our conclusion in the recent supreme
court case of State v. Brown, 948 P.2d 337 (Utah
1997). In Brown, the aggravated murder conviction
was established solely by circumstantial evidence.
The victim in that case was shot three times,
apparently while sleeping. There were no signs of
forced entry into his home, the defendant was the
only one with a key, and the defendant could not
explain her whereabouts at the time of the murder.
In addition, her familiarity with the victim and
[*283] his home made it probable that she knew


where he kept his gun and financial papers and the
only things stolen from the home were the gun


3 Although defendant asserts that our recent opinion in State v. Layman, 953 P.2d 782 (Utah Ct. App. 1998), places a burden on the
State to disprove every possible reasonable alternative hypothesis, Layman did not in fact go that far. In Layman, we specifically noted
that the quality and quantity of circumstantial evidence in that case was insufficient to reasonably exclude reasonable alternative
hypotheses and, thus, that the evidence required the fact finder to indulge inference upon inference to reach a conclusion that the
defendant was guilty beyond a reasonable doubt. See id. at 787-92 & nn.4, 6, 9. We do not believe the evidence in this case suffers from
the same deficiency.


4 Contrary to defendant’s suggestion, a trial court is not required to instruct the jury on alternative reasonable hypotheses. The trial
court need only instruct the jury regarding the prosecution’s burden of proof. See State v. McClain, 706 P.2d 603, 606 (Utah 1985); State
v. Eagle, 611 P.2d 1211, 1213 (Utah 1980). ″’This requirement may be met using [either] a ″reasonable doubt″ instruction or a
″reasonable alternative hypothesis″ instruction.’″ McClain, 706 P.2d at 606 (citations omitted)); see also State v. Robertson, 932 P.2d
1219, 1233 (Utah 1997). In this case, the trial court gave a reasonable doubt instruction.
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and certain financial papers, including forged
checks made payable to the defendant. See id. at
345-46. Finally, the defendant had made
inconsistent [**15] statements to the police
concerning her reasons for leaving a pot of soup
on the porch instead of using her key to bring it
inside. See id. at 346; see also State v. Smith, 726
P.2d 1232, 1234-35 & nn.1, 2 (Utah 1986) (finding
evidentiary support for jury’s inference that
possession of stolen property supported theft
conviction when other evidence, including
defendant’s inconsistent statements, supported
conclusion that defendant had stolen the property);
McClain, 706 P.2d at 605 (holding ″intent to
prove a crime ’may be inferred from the actions of
the defendant or from surrounding circumstances’″
(quoting State v. Murphy, 674 P.2d 1220, 1223
(Utah 1983)). The Brown court concluded that
″the evidence and the reasonable inferences drawn
therefrom″ were not ″so inconclusive and
inherently improbable that the jury could not have
found that each element of the crime had been
established beyond a reasonable doubt.″ Brown,
948 P.2d at 346; see also Blubaugh, 904 P.2d at
695-96 (affirming murder conviction for death of
girlfriend’s young child despite some evidence
suggesting child’s mother was perpetrator). We
believe the evidence in this case--particularly
defendant’s [**16] apparently singular familiarity
with the maintenance closet, his being seen with
spackling compound and a putty knife at about the
same time Douglas heard a loud noise from the
maintenance closet, his departure from the Center
shortly thereafter, and his repeated denials to the
police--is, like the evidence in Brown, sufficient
for the jury to have concluded each element of the
crime had been proven beyond a reasonable
doubt.


We thus affirm defendant’s conviction for theft.


Sufficiency of Evidence of Fair Market Value


Defendant also claims there was insufficient
evidence from which the jury could determine
that the stolen surveillance equipment had a fair
market value on the date of the theft in excess of
$ 1000 to support a felony conviction. With this
contention we agree.


In State v. Logan, 563 P.2d 811, 813 (Utah 1977),
our supreme court held that HN6 ″the
market-value test [is] the appropriate test to be
used in determining the value of stolen property
not otherwise provided for in our statute.″ See
also State v. Slowe, 728 P.2d 110, 112 (Utah
1986). The court defined market value as the ″fair
market value at the time and place where the
alleged crime was [**17] committed″ and defined
fair market value as ″what the owner could expect
to receive, and the amount a willing buyer would
pay to the true owner for the stolen item.″ Logan,
563 P.2d at 813 (footnotes omitted). 5


Under this definition, purchase price alone is
generally not sufficient to prove the value of
goods on the date they were stolen. Cf. Cannon v.
State, 265 Ark. 270, 578 S.W.2d 20, 22 (Ark.
1979) (″Original cost, however, is not substantial
evidence of market value when . . . present market
value in no way reflects that cost″); People v.
Paris, 182 Colo. 148, 511 P.2d 893, 894 (Colo.
1973) (en banc) (stating testimony ″as to the
purchase price of the goods . . . is competent
evidence of fair market value only where the
goods are so new, and thus, have depreciated in
value so [**18] insubstantially, as to allow a
reasonable inference that the purchase price is
comparable to current fair market value″); Zellers
v. United States, 682 A.2d 1118, 1120 (D.C. 1996)
(holding reliance on purchase price evidence
requires consideration of type of goods involved,
their condition at time of loss, and rate at which
such goods depreciate); Negron v. State, 306 So.
2d 104, 108 (Fla. 1974) (holding that although
″original market cost of the property, the manner


5 Jury instruction 12 in this case defined ″fair market value″ as ″the price the owner could expect to receive, and which a willing buyer
would pay for the item taken, given the area where the loss occurred and as of the date the loss occurred.″
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in which it has been used, its general condition
and quality, the percentage of depreciation since
its purchase or construction are elements of proof
to be submitted to the jury [*284] to aid it in
ascertaining value in such cases[,] . . . testimony
as to the cost of stolen property is insufficient in
itself to establish the value of [sic] the time of the
theft.″ (emphasis added)).


This is especially so where certain goods stolen
were purchased substantially prior to the theft and
the aggregate price paid for the goods is not
significantly greater than the $ 1000 threshold
amount distinguishing felony theft from
misdemeanor theft under our statutory scheme. 6


See, e.g., United States v. Thweatt, 140 U.S. App.
D.C. 120, 433 [**19] F.2d 1226, 1232 (D.C. Cir.
1970) (stating ″’[a] fact which distinguishes a
violation punishable by imprisonment for not
more than one year from a violation punishable by
imprisonment for ten years cannot be permitted to
rest upon conjecture or surmise.’″ (citation
omitted)); Zellers, 682 A.2d at 1121 (stating ″we
have been very strict in requiring affirmative
proof of value, especially when the value alleged
is close to the line dividing one offense from
another″ (citation omitted)); cf. Slowe, 728 P.2d at
112 (holding testimony that value of good stolen
was between $ 650 and $ 1,200 inadequate to
sustain felony conviction where statute required
value in excess of $ 1,000).


[**20] In this case, the total purchase price of the
stolen equipment--including a VCR purchased
seven years prior to the theft and numerous pieces


purchased eight months prior--was only $ 1257.53.
The State presented no evidence concerning the
condition of the equipment at the time of the theft
or the rate at which the equipment would
depreciate. Thus, the jury had no basis upon
which to conclude that the value of the equipment
on the date of theft equaled or exceeded $ 1000.
We must therefore vacate defendant’s felony
conviction.


This conclusion, however, does not end our
analysis. HN8 Although the evidence does not
support defendant’s conviction for felony theft,
we, as an appellate court, may direct entry of
judgment of conviction for misdemeanor theft if
the evidence supports that judgment. See State v.
Dunn, 850 P.2d 1201, 1209, 1211 (Utah 1993)
(holding appellate court possesses general power
to modify criminal judgments and may enter
judgment on lesser included offense if trier of fact
necessarily found facts sufficient to constitute the
lesser offense and error did not affect such
findings); State v. Bindrup, 655 P.2d 674, 676
(Utah 1982) (ordering judgment for lesser included
[**21] offense based on defendant’s admission of
requisite intent).


The sole issue remaining, then, is whether there
was sufficient evidence of the equipment’s value
to support a conviction of defendant for
misdemeanor theft. We held above that the
evidence was insufficient to support a conclusion
that the value of the equipment on the date of the
theft exceeded $ 1000. For essentially the same
reasons,--i.e., that the evidence was insufficient to


6 HN7 Section 76-6-412 of the Utah Code provides:


(1) Theft of property . . . shall be punishable:


. . .


(b) as a felony of the third degree if:


(i) the value of the property . . . is or exceeds $ 1,000 but is less than $ 5,000; . . .


(c) as a class A misdemeanor if the value of the property stolen is or exceeds $ 300 but is less than $ 1,000; or


(d) as a class B misdemeanor if the value of the property stolen is less than $ 300.


Utah Code Ann. § 76-6-412 (Supp. 1996).
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deduce even an estimated value of the equipment
on the date of the theft,--the evidence was also
insufficient to conclude that the value of the
equipment equaled or exceeded $ 300, as required
for conviction of a class A misdemeanor. See Utah
Code Ann. § 76-6-412 (Supp. 1996).


However, our inability to assign an actual value to
the equipment on the date of the theft does not
mean that the equipment was without value
altogether. See Shone v. State, 279 A.2d 522, 524
(Me. 1971) (concluding ″inference that the
unspecified ’goods, chattels and property’ in the
indictment are ’valuable’ . . . is proper, bearing in
mind that the rule de minimis non curat lex has no
application in criminal cases. ’The stealing of 1
cent is larceny as truly [**22] as the stealing of $
1,000.[O><’″)(citation omitted)); State v. Garza,
241 Neb. 256, 487 N.W.2d 551, 557-58 (Neb.
1992) (holding finding that stolen property had
value greater than $ 300 was unsupported by the
evidence but that ″evidence shows, beyond a
reasonable doubt, that the property stolen . . . had
some intrinsic value that translates into nominal
market value, not [*285] withstanding the absence
of evidence establishing a specific value for the
stolen property″); State v. Lopez, 160 N.J. Super.
30, 388 A.2d 1273, 1275 (N.J. Super. 1978)
(noting ″cases hold that proof of specific value is
not required to convict for the petty offense of
larceny, so long as the stolen object had some
value to the owner that may be inferred from the
evidence or may be judicially noticed″).


The evidence is sufficient in this case to infer that
the equipment stolen had at least some value on
the date of the theft. Thus, the evidence is
sufficient to convict defendant of a class B
misdemeanor theft.


CONCLUSION


We conclude that the evidence in this case was
sufficient to support defendant’s conviction for
theft. However, the evidence of the equipment’s
fair market value on the date of the theft was not
sufficient to support [**23] a conviction for
felony theft. We thus vacate defendant’s conviction
for felony theft and remand this case to the trial
court with directions to enter judgment against
defendant for theft punishable as a class B
misdemeanor and to sentence defendant
accordingly.


Pamela T. Greenwood, Judge


I CONCUR:


James Z. Davis,


Presiding Judge


I CONCUR IN THE RESULT:


Michael J. Wilkins,


Associate Presiding Judge
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LexisNexis® Headnotes


Criminal Law & Procedure > ... > Standards of
Review > Abuse of Discretion > Evidence


Evidence > Relevance > Exclusion of Relevant
Evidence > Confusion, Prejudice & Waste of Time


HN1 An appellate court reviews a trial court’s
decision to admit evidence under Utah R. Evid.
404(b) under an abuse of discretion standard.
However, in the proper exercise of that discretion,
trial judges must ″scrupulously″ examine the
evidence before it is admitted.


Criminal Law & Procedure > ... > Counsel >
Effective Assistance of Counsel > General


Overview


Criminal Law & Procedure > Appeals > Standards
of Review > General Overview


HN2 A claim of ineffective assistance of counsel
raised for the first time on appeal presents a
question of law that the court reviews for
correctness.


Criminal Law & Procedure > Appeals > Reversible
Error > Cumulative Errors


HN3 Under the cumulative error doctrine, an
appellate court will reverse a jury verdict or
sentence only if the cumulative effect of the
several errors undermines our confidence that a
fair trial was had.


Evidence > Admissibility > Conduct Evidence >
Prior Acts, Crimes & Wrongs


Evidence > Relevance > Exclusion of Relevant
Evidence > Confusion, Prejudice & Waste of Time


Evidence > Burdens of Proof > Preponderance of
Evidence


HN4 Evidence of prior bad acts must clear several
evidentiary hurdles before admission—Utah R.
Evid. 404(b), 402, and 403. In State v. Decorso,
the Supreme Court of Utah reviewed these rules
and clarified the three-part test that trial courts
must follow. Stated succinctly, to be admissible,
evidence of prior bad acts must be relevant and
offered for a genuine, noncharacter purpose;
furthermore, the probative value of the evidence
must not be substantially outweighed by the
danger of unfair prejudice. The court adds that
matters of conditional relevance must also meet
the preponderance of the evidence standard under
Utah R. Evid. 104(b).


Evidence > Admissibility > Conduct Evidence >
Prior Acts, Crimes & Wrongs


HN5 To admit evidence of a prior act, the court
must first determine that it is being introduced for
a legitimate, noncharacter purpose.







Evidence > Admissibility > Conduct Evidence >
Prior Acts, Crimes & Wrongs


HN6 See Utah R. Evid. 404(b).


Evidence > Admissibility > Conduct Evidence >
Prior Acts, Crimes & Wrongs


HN7 Admitting evidence under Utah R. Evid.
404(b) can often be problematic because of the
″dual inferences″ that evidence of prior acts can
yield. Although evidence of a prior, similar act
may bear heavily on establishing a perpetrator’s
identity, it may also yield an equally strong, and
improper, propensity inference. To distinguish
between these inferences, courts must make a
″threshold determination″ of the genuine
underlying purpose for admission of the evidence.
The language of the rule is inclusionary, rather
than exclusionary, meaning that evidence may be
admitted despite its negative propensity inference,
but if such evidence is really aimed at establishing
a defendant’s propensity to commit crime, it
should be excluded despite a proffered (but
unpersuasive) legitimate purpose. In other words,
the evidence must have real probative value, not
just possible worth. And though multiple purposes
may be proffered, only one valid, noncharacter
purpose is required.


Evidence > Admissibility > Conduct Evidence >
Prior Acts, Crimes & Wrongs


HN8 In seeking admission of prior acts for the
purpose of proving ″identity,″ parties are most
often actually seeking to admit evidence of an
intermediate inference, such as modus operandi,
that bears on the ultimate issue of identity. To
admit evidence of modus operandi, the trial court
must determine that the prior act and the charged
conduct are strikingly similar. In United States v.
Miller, the court held that the ″crucial
consideration″ in deciding whether to admit
evidence of prior acts for the purpose of identity is
the likeness of the offenses. The physical similarity
must be such that it marks the offenses as the
handiwork of the accused. Stated differently,


admissibility of prior acts for the purpose of
identity requires (1) a very high degree of
similarity between the charged and uncharged
acts, and (2) a unique or singular methodology. In
analyzing the similarity between the two acts,
courts consider a variety of indicators, including
the time lapse between the crimes, and whether
the crimes occurred in the same general locality.


Evidence > Admissibility > Conduct Evidence >
Prior Acts, Crimes & Wrongs


Evidence > Relevance > Relevant Evidence


HN9 Utah R. Evid. 402 requires that evidence be
″relevant,″ which is defined in Utah R. Evid. 401
as evidence having any tendency to make the
existence of any fact that is of consequence to the
determination of the action more probable or less
probable than it would be without the evidence.
At bottom, the rules require that evidence tend to
prove some fact that is material to the crime
charged—other than defendant’s propensity to
commit crime. Rule 404(b) provides a list of
possible relevant noncharacter purposes including
intent, identity, plan, motive, opportunity,
knowledge, and lack of mistake or accident.
Evidence submitted for any of these purposes is
relevant only if the purpose is contested and of
consequence to the determination of the action.
Rule 401.


Evidence > Admissibility > Conduct Evidence >
Prior Acts, Crimes & Wrongs


Evidence > Relevance > Relevant Evidence


HN10 Even if evidence is relevant for a proper
purpose, such relevance may be conditional; if the
evidence of prior misconduct is uncharged and
cannot be connected to a defendant, then the
evidence is irrelevant even though a party may
seek to admit the evidence for a proper purpose.
This situation is governed by Utah R. Evid. 104.
Because the substance of Rule 104 mirrors its
federal counterpart, the Supreme Court of Utah
considers the federal construction of its rule as
persuasive in its analysis.
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Evidence > Relevance > Relevant Evidence


HN11 Matters of conditional relevance are decided
under Utah R. Evid. 104 by both the judge and the
jury.


Evidence > Relevance > Relevant Evidence


HN12 See Utah R. Evid. 104(a).


Evidence > Relevance > Relevant Evidence


HN13 See Utah R. Evid. 104(b).


Evidence > Relevance > Relevant Evidence


Evidence > Burdens of Proof > Preponderance of
Evidence


HN14 Under Utah R. Evid. 104(a), the court may
only allow the evidence to be submitted to the
jury if there is evidence sufficient to support a
finding of the fulfillment of the condition of fact.
Although it is the province of the jury under Rule
104(b) to decide whether the ″condition of fact″ is
fulfilled and to ultimately view the evidence as
credible, it is the duty of the court to decide
whether there is sufficient evidence upon which
the jury could make such a determination. In
Huddleston v. United States, the United States
Supreme Court described the court’s role in this
situation and stated that to determine whether the
Government has introduced sufficient evidence to
meet Rule 104(b), the trial court neither weighs
credibility nor makes a finding that the
Government has proved the conditional fact by a
preponderance of the evidence. The court simply
examines all the evidence in the case and decides
whether the jury could reasonably find the
conditional fact by a preponderance of the
evidence.
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Evidence > Relevance > Relevant Evidence


Evidence > Burdens of Proof > Preponderance of
Evidence


HN15 The Supreme Court of Utah interprets Utah
R. Evid. 104 to require a judge to admit evidence
when it determines that the jury could reasonably
find matters of conditional fact by a preponderance
of the evidence. In the context of Utah R. Evid.
404(b), similar act evidence is relevant only if the
jury can reasonably conclude by a preponderance
of the evidence that [1] the act occurred and that
[2] the defendant was the actor.
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Evidence > Relevance > Exclusion of Relevant
Evidence > Confusion, Prejudice & Waste of Time


HN16 The protection against such unfair prejudice
emanates not from a requirement of a preliminary
finding by the trial court, but rather from four
other sources: first, from the requirement of Fed.
R. Evid. 404(b) that the evidence be offered for a
proper purpose; second, from the relevancy
requirement of Fed. R. Evid. 402—as enforced
through Fed. R. Evid. 104(b); third, from the
assessment the trial court must make under Fed.
R. Evid. 403 to determine whether the probative
value of the similar acts evidence is substantially
outweighed by its potential for unfair prejudice;
and fourth, from Fed. R. Evid. 105, which provides
that the trial court shall, upon request, instruct the
jury that the similar acts evidence is to be
considered only for the proper purpose for which
it was admitted. The Supreme Court of Utah
believes that these four safeguards, together with
its scrupulous examination requirement, are
sufficient to protect against unfair prejudice.


Evidence > Admissibility > Conduct Evidence >
Prior Acts, Crimes & Wrongs


Evidence > Relevance > Relevant Evidence


Criminal Law & Procedure > ... > Homicide,
Manslaughter & Murder > Murder > General
Overview


Criminal Law & Procedure > ... > Domestic
Offenses > Children & Minors > Child Abuse
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HN17 Battered child syndrome (BCS) is a widely
accepted medical description that indicates a
pattern of abuse by a caretaker. The State may
properly admit evidence of BCS in child abuse
and murder cases, though it is relevant only to
establish that the child’s prior injuries were
intentionally inflicted, rather than the result of
accident or mistake. And the State is required to
introduce such evidence through experts, rather
than through lay testimony.


Evidence > Admissibility > Conduct Evidence >
Prior Acts, Crimes & Wrongs


Evidence > Burdens of Proof > Preponderance of
Evidence


Criminal Law & Procedure > ... > Domestic
Offenses > Children & Minors > Child Abuse


HN18 While the State must connect prior child
abuse to a defendant by a preponderance of the
evidence when doing so to establish identity, it
need not connect prior child abuse to a defendant
if the prior abuse is being introduced solely to
establish battered child syndrome (BCS) in order
to prove intent. This is because the State can
prove that prior abuse was intentional without
simultaneously being required to establish identity.
Whether the prior abuse was directly linked to the
defendant or not, it was probative on the question
of the intent with which the person who caused
the injuries acted. Though evidence of BCS will
by its very nature limit the possible perpetrators to
the child’s caretakers, it does not bear directly on
the issue of identity, which is a separate element
of the crime that must then be proven
independently.


Criminal Law & Procedure > ... > Domestic
Offenses > Children & Minors > Child Abuse


Evidence > Admissibility > Conduct Evidence >
Prior Acts, Crimes & Wrongs


Evidence > ... > Testimony > Expert Witnesses >
General Overview


Evidence > Burdens of Proof > Preponderance of
Evidence


HN19 Although it is true that Utah’s child abuse
case law clearly indicates that evidence of
instances of uncharged abuse involving the same
victim and the same defendant is admissible for
proper noncharacter purposes, it can be admitted
only under specific conditions. If the State decides
to establish battered child syndrome (BCS), it
may do so only to establish intent (or lack of
accident/mistake), and it may be introduced only
through expert testimony. If it were otherwise, the
State could use BCS to sidestep the important
requirement of Utah R. Evid. 104 that a reasonable
jury must be able to connect the prior act to the
defendant by a preponderance of the evidence for
the court to rule favorably on its admission. If the
judge determines that there is not evidence
sufficient to support a finding, Utah R. Evid.
104(b), that the defendant committed the prior
abuse, then the evidence must be excluded as
irrelevant.


Evidence > ... > Testimony > Expert Witnesses >
General Overview


Criminal Law & Procedure > ... > Domestic
Offenses > Children & Minors > Child Abuse


Evidence > Admissibility > Conduct Evidence >
Prior Acts, Crimes & Wrongs


Evidence > Relevance > Relevant Evidence


HN20 Although it is true that prior abuse need not
be linked ″conclusively″ to a defendant to admit
such evidence, mere relevance under one of the
Utah R. Evid. 404(b) articulated purposes is not
enough—even if the State is seeking its admission
only to establish battered child syndrome (BCS).
Utah R. Evid. 104(b) requires a preponderance
threshold in connecting the act to the defendant,
and the Supreme Court of Utha’s BCS framework
requires specific expert testimony regarding BCS.


Evidence > Admissibility > Conduct Evidence >
Prior Acts, Crimes & Wrongs


Evidence > Relevance > Relevant Evidence


Criminal Law & Procedure > ... > Standards of
Review > Harmless & Invited Error > Evidence
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HN21 The Utah Supreme Court’s harmless error
analysis under Utah R. Evid. 104(b) mirrors its
analysis under Utah R. Evid. 404(b)—that is, a
trial court’s failure to properly conduct a Rule
104(b) analysis is harmless if the evidence would
have been admitted had the trial court undertaken
the proper review.


Evidence > Relevance > Exclusion of Relevant
Evidence > Confusion, Prejudice & Waste of Time


HN22 See Utah R. Evid. 403.


Evidence > Relevance > Exclusion of Relevant
Evidence > Confusion, Prejudice & Waste of Time


Evidence > Admissibility > Conduct Evidence >
Prior Acts, Crimes & Wrongs


HN23 Under Utah R. Evid. 403, the trial court is
called on to weigh the evidence, because even
highly relevant evidence may sustain both proper
and improper inferences. This preserves the
integrity of Utah R. Evid. 403 404(b) and prevents
routine admission of improper propensity
inferences whenever a plausible companion
inference is suggested.


Evidence > Admissibility > Conduct Evidence >
Prior Acts, Crimes & Wrongs


Evidence > Relevance > Exclusion of Relevant
Evidence > Confusion, Prejudice & Waste of Time


HN24 In weighing the evidence under Utah R.
Evid. 403, the court may consider a number of
factors, including those the Supreme Court of
Utah identified in State v. Shickles: the strength of
the evidence as to the commission of the other
crime, the similarities between the crimes, the
interval of time that has elapsed between the
crimes, the need for the evidence, the efficacy of
alternative proof, and the degree to which the
evidence probably will rouse the jury to
overmastering hostility. It is unnecessary for courts
to evaluate each and every factor and balance
them together in making their assessment. This is
because courts are bound by the text of Rule 403,


not the limited list of considerations outlined in
Shickles. In fact, the court stated in Shickles that
these were ″suggested″ factors drawn from the
treatise McCormick on Evidence. Simply put, a
trial court may exclude evidence if its probative
value is substantially outweighed by a number of
considerations, including the danger of unfair
prejudice. Of importance here is that the probative
value of the evidence must be substantially
outweighed by the danger of unfair prejudice; and
unfair prejudice results only where the evidence
has an undue tendency to suggest decision upon
an improper basis. Given this bar, the court
indulges a presumption in favor of admissibility.


Evidence > Admissibility > Conduct Evidence >
Prior Acts, Crimes & Wrongs


Evidence > Relevance > Relevant Evidence


Criminal Law & Procedure > ... > Domestic
Offenses > Children & Minors > Child Abuse


Criminal Law & Procedure > ... > Standards of
Review > Deferential Review > Probable Cause
Determinations


HN25 Probable cause determinations at
preliminary hearings are given only limited
deference on appeal. And these determinations do
not prevent trial courts from admitting evidence
of the prior acts under Utah R. Evid. 104 or,
alternatively, the Supreme Court of Utah’s battered
child syndrome framework. In fact, it is
particularly important that the State be permitted
to introduce evidence of prior uncharged instances
of child abuse, regardless of a bindover decision,
since this is often the only way to complete the
story of the charged abuse.


Evidence > Admissibility > Conduct Evidence >
Prior Acts, Crimes & Wrongs


Evidence > Relevance > Exclusion of Relevant
Evidence > Confusion, Prejudice & Waste of Time


Evidence > Relevance > Relevant Evidence


HN26 In reviewing prior bad acts for admissibility
under each of Utah R. Evid. 404(b), 402, and 403,
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the evidence supporting admission must be
″scrupulously examined.″ In Verde, the Supreme
Court of Utah made this requirement plain in the
context of Rule 404(b)—the judge must use ″care
and precision″ in evaluating ″the true—and
predominant—purpose″ for admission. This same
level of care is required for all questions of
admissibility of evidence of prior bad acts, and
particularly when an issue of conditional relevance
arises under Rule 104(b). This helps safeguard
against any effort by a party to introduce evidence
as ″merely a ruse.″


Evidence > Admissibility > Conduct Evidence >
Prior Acts, Crimes & Wrongs


Evidence > Relevance > Relevant Evidence


Evidence > Relevance > Exclusion of Relevant
Evidence > Confusion, Prejudice & Waste of Time


HN27 The scrupulous examination requirement
of prior bad act evidence is met when the trial
court engages in the three- or four-step analysis
on the record. This is essential for effective
appellate review of the issues. As to Utah R. Evid.
403 analysis specifically, the Supreme Court of
Utah adds that the court need not identify each of
the Shickles factors in its analysis as long as it can
discern that it made a sufficient inquiry under
Rule 403. And when matters of conditional
relevance are raised under Utah R. Evid. 104 the
judge must consider the totality of the
evidence—individual pieces of evidence,
insufficient in themselves to prove a point, may in
cumulation prove it. The sum of an evidentiary
presentation may well be greater than its
constituent parts.


Criminal Law & Procedure > ... > Counsel >
Effective Assistance of Counsel > Tests for


Ineffective Assistance of Counsel


Criminal Law & Procedure > ... > Standards of
Review > Deferential Review > Ineffective
Assistance of Counsel


HN28 A claim of ineffective assistance of counsel
raised for the first time on appeal presents a


question of law that an appellate court reviews for
correctness. But review of defense counsel’s
performance must be highly deferential; otherwise,
the distorting effects of hindsight would produce
too great a temptation for courts to second-guess
trial counsel’s performance on the basis of an
inanimate record. In proving that counsel
performed ineffectively, a defendant must show
(1) that counsel’s performance was objectively
deficient, and (2) a reasonable probability exists
that but for the deficient conduct the defendant
would have obtained a more favorable outcome at
trial.


Criminal Law & Procedure > ... > Standards of
Review > Plain Error > General Overview


Criminal Law & Procedure > ... > Counsel >
Effective Assistance of Counsel > Tests for


Ineffective Assistance of Counsel


HN29 To satisfy the first prong of the ineffective
assistance of counsel test, a defendant must
overcome the strong presumption that her trial
counsel rendered adequate assistance by
persuading the court that there was no conceivable
tactical basis for counsel’s actions. The court
gives trial counsel wide latitude in making tactical
decisions and will not question such decisions
unless there is no reasonable basis supporting
them. Put another way, if a rational basis for
counsel’s performance can be articulated, the
court will assume counsel acted competently,
even if another, possibly more reasonable or
effective strategy could have been employed. The
second prong of the test requires the defendant to
show that the error was harmful. This prejudice
analysis is the same under both a plain error and
ineffective assistance of counsel framework.


Criminal Law & Procedure > ... > Counsel >
Effective Assistance of Counsel > Tests for


Ineffective Assistance of Counsel


HN30 Judicial scrutiny of counsel’s performance
must be highly deferential. A fair assessment of
attorney performance requires that every effort be
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made to eliminate the distorting effects of
hindsight, to reconstruct the circumstances of
counsel’s challenged conduct, and to evaluate the
conduct from counsel’s perspective at the time.
Because of the difficulties inherent in making the
evaluation, a court must indulge a strong
presumption that counsel’s conduct falls within
the wide range of reasonable professional
assistance.


Criminal Law & Procedure > Appeals > Reversible
Error > Cumulative Errors


HN31 The cumulative error doctrine requires
reversal only if the cumulative effect of several
errors undermines the appellate court’s confidence
that a fair trial was had.


Counsel: Sean D. Reyes, Att’y Gen., John J.
Nielsen, Asst. Att’y Gen., Salt Lake City, for
appellee.


Joan C. Watt, Salt Lake City, for appellant.


Judges: CHIEF JUSTICE DURRANT authored
the opinion of the Court, in which ASSOCIATE
CHIEF JUSTICE NEHRING, JUSTICE
DURHAM, JUSTICE PARRISH, and JUSTICE
LEE joined.


Opinion by: DURRANT


Opinion


[**847] CHIEF JUSTICE DURRANT, opinion of the
Court:


INTRODUCTION


[*P1] Following a jury trial, Adrianna Lucero
was convicted of murder and child abuse for the
death of her two-year-old son Alejandro Lucero
(Alex). Alex died after his back was bent
backwards, which snapped his spine and pulled
apart his aorta. After initially telling detectives
and others that she was the only one present with
Alex at the time of his injuries, Ms. Lucero


subsequently claimed—and now maintains—that
the injuries were caused by her boyfriend, Sergio
Martinez. She appeals her convictions on several
grounds: first, she claims that the trial court
abused its discretion in admitting evidence of
prior child abuse under Utah Rule of Evidence
404(b); second, she claims her defense counsel
was ineffective in several regards, including that
he failed to fully examine Battered Woman’s
Syndrome [***2] (BWS) as a defense; and third,
she claims cumulative error. In the alternative, she
requests that we remand for consideration of her
rule 23B motion regarding ineffective assistance
of counsel, which the court of appeals stayed due
to the parties’ stipulation pending the consideration
of this appeal.


[*P2] We hold that the trial court did not abuse
its discretion in admitting evidence of prior child
abuse under rule 404(b), and we adopt the majority
rule that a preponderance of the evidence is
required to admit evidence of prior bad acts. We
also hold that defense counsel was not ineffective
because the trial strategy he selected was
objectively reasonable. Next, we revisit the court
of appeals’ decision to grant Ms. Lucero’s rule
23B motion and vacate the court’s Order to
remand as moot. For these reasons, there was no
cumulative error, and we affirm Ms. Lucero’s
convictions.


BACKGROUND


[*P3] Ms. Lucero is a young mother of three
children: Alex, a twenty-three-month-old, and
five-month-old twins, I.H. and I.C.. Ms. Lucero’s
boyfriend, Mr. Martinez, is the father of the twins
but not the father of Alex. Ms. Lucero and Mr.
Martinez’s relationship was complicated—Ms.
Lucero lived with her mother, but Mr. Martinez
would visit [***3] frequently, and always on the
weekends. Sometimes Ms. Lucero and the children
would visit Mr. Martinez in his basement room, in
a home where he lived with two other women. Mr.
Martinez had a wife and children in Mexico and
was living in the United States illegally, and
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Alex’s father had already been deported to Mexico.
Mr. Martinez would regularly send money to his
family in Mexico and call them on his cell phone,
which was a frequent point of contention between
Ms. Lucero and Mr. Martinez. Their relationship
was further complicated by Ms. Lucero’s age. She
was only seventeen years old and regularly took
her children to a child-care program at her high
school, where she was on track to graduate.


[*P4] The parties provide differing accounts of
Mr. Martinez’s relationship with Alex, but Ms.
Lucero had instructed Mr. Martinez to keep his
distance from Alex; accordingly, Mr. Martinez
refused to discipline Alex, and he maintained that
he never took care of Alex. At one point in their
relationship, Ms. Lucero planned to take her
children on a school field trip to the zoo. Though
Mr. Martinez was supposed to take them to the
bus, he arrived late and had to drive them to the
zoo. After Mr. Martinez [***4] picked them up
later that day, Ms. Lucero and Mr. Martinez got
into a fight, which was sparked by the [**848]
fact that Ms. Lucero had received text messages
from a male friend. After Ms. Lucero pounded on
Mr. Martinez’s car, he kicked her in the leg, and
she broke his windshield. Mr. Martinez was
ultimately convicted of domestic assault for the
altercation, but Ms. Lucero attempted to protect
Mr. Martinez after he told her that he could be
deported. Ms. Lucero had lost her temper on
previous occasions as well when she had broken a
phone and a computer screen.


[*P5] About a week before his death, Alex began
to have problems walking. Ms. Lucero took him
to a clinic, but the doctor could not identify the
cause. Ms. Lucero maintained that Alex was in
her and her mother’s care when he began to
exhibit symptoms, but after Alex’s death, Ms.
Lucero was pressed by detectives about the prior
injury and began to claim that Mr. Martinez was
abusive to Alex. She also claimed that Alex’s
injuries arose after a fishing trip with Mr. Martinez
that had taken place two or three days before Alex
had trouble walking. Because Alex’s difficulty


with walking did not begin until several days after
the fishing trip when [***5] Mr. Martinez was not
present, a detective noted that her timeline of
events did not make sense.


[*P6] On August 24, 2008, Ms. Lucero brought
Alex and I.C. to visit Mr. Martinez in his basement
room. I.H. was in the hospital due to recurring
seizures, and they had spent the day visiting with
him. They ate dinner and began to watch a horror
movie, as Alex slept beside them on the bed and
I.C. slept in a car seat next to the bed. In the
course of the evening, the two began to fight after
Ms. Lucero picked up Mr. Martinez’s phone and
saw that Mr. Martinez had called his family in
Mexico. At some point, Alex began to fuss. He
was then taken into the next room to get some
Jell-O where he sustained the fatal injury and
began to exhibit seizure-like symptoms. Ms.
Lucero and Mr. Martinez called 911 and attempted
to administer CPR, but Alex was declared dead
soon thereafter. Although both Ms. Lucero’s and
Mr. Martinez’s accounts of what transpired that
evening are mostly the same, they each blame the
other for taking Alex out of the room to get Jell-O
and for causing the fatal injury.


[*P7] But Ms. Lucero did not always blame Mr.
Martinez. In fact, in the hours following Alex’s
death, Ms. Lucero told eight [***6] different
people, including two police officers and the 911
operator, that she was the one who took Alex to
get Jell-O. And she told detectives the following
day the same story—that she, and not Mr.
Martinez—had taken Alex out of the room to get
Jell-O and that he started experiencing seizure-like
symptoms. Once the detectives informed her of
the true, graphic nature of Alex’s spinal injuries,
and that they were not the result of a seizure, Ms.
Lucero changed her story to indicate that it was
instead Mr. Martinez who had taken Alex to get
Jell-O. She told detectives that she had lied to
keep Mr. Martinez from being questioned by
officials because she feared that he might be
deported. Ms. Lucero explained that she initially
thought that Alex had an unexplained seizure like
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her other son, I.H., but now that she knew the real
cause of Alex’s death, she thought that Mr.
Martinez must have been responsible for it. At
trial, Ms. Lucero and Mr. Martinez blamed each
other for inflicting Alex’s fatal injury.


[*P8] The State charged Ms. Lucero with murder
and two counts of child abuse—the first for the
prior spinal injury, and the second for the fatal
injuries. During a preliminary hearing, the
magistrate [***7] judge refused to bind Ms.
Lucero over on the first child abuse count because
she deemed the cause and source of the injury too
speculative. Before trial, both parties filed motions
under Utah Rule of Evidence 404(b) with the trial
court to admit evidence of prior bad acts. The
State moved to admit evidence of Alex’s prior
spinal injury, which the medical examiner had
determined was consistent with the same
backward-bending force on the spine. Ms. Lucero
moved to admit evidence of the couple’s
altercation at the zoo to show she would lie to
protect Mr. Martinez from deportation. After
briefing and argument, the trial court granted both
motions. But while both sides briefed the court on
rule 404(b) for Ms. Lucero’s motion to admit
evidence of Mr. Martinez’s prior assault, only
[**849] the State briefed the court on rule 404(b)
for the State’s motion to admit evidence of the
prior child abuse. Ms. Lucero did object orally to
the admission of the evidence of the prior child
abuse, arguing that it was not closely enough
connected to her to be admissible.


[*P9] During trial, the police interrogation video
was played without any major redactions—and
defense counsel did not object but rather wanted
the jury to see the video in full. Before the video
was [***8] played, the court read a stipulation to
the jury that I.H., Ms. Lucero’s son, had been
hospitalized after suffering seizures, that doctors
″have been unable to determine the cause,″ and


that ″[n]o affirmative signs of non-accidental
trauma have been identified.″ Ms. Lucero’s
counsel asked for this stipulation to counter an
officer’s insinuation in the video that Ms. Lucero
had harmed I.H. as well.


[*P10] The jury ultimately convicted Ms. Lucero
of murder and child abuse, and the court sentenced
her to concurrent prison terms of fifteen years to
life and one to fifteen years. She then appealed to
this court, and we transferred the case to the court
of appeals. We later recalled the case after briefing
but before oral argument. Ms. Lucero subsequently
filed a rule 23B motion in the court of appeals for
the trial court to take evidence on her ineffective
assistance of counsel claims, which are premised
on BWS. The court of appeals granted the motion,
but the parties stipulated to stay the remand
pending resolution of this appeal. We have
jurisdiction pursuant to Utah Code section
78A-3-102(3)(i).


STANDARD OF REVIEW


[*P11] Ms. Lucero raises several issues on
appeal, which we assess under different standards
of review. She first challenges the trial [***9]
court’s admission of evidence under rule 404(b)
of the Utah Rules of Evidence. ″HN1 [W]e review
a trial court’s decision to admit evidence under
rule 404(b) of the Utah Rules of Evidence under
an abuse of discretion standard.″1


″However, in
the proper exercise of that discretion, trial judges
must ’scrupulously’ examine the evidence before
it is admitted.″2 Ms. Lucero then argues ineffective
assistance of counsel based on several claimed
deficiencies.HN2 ″A claim of ineffective
assistance of counsel raised for the first time on
appeal presents a question of law″ that the court
reviews for correctness.3 Finally, Ms. Lucero
claims cumulative error. HN3 ″Under the
cumulative error doctrine, we will reverse [a jury


1 State v. Killpack, 2008 UT 49, ¶ 18, 191 P.3d 17 (internal quotation marks omitted).


2 State v. Widdison, 2001 UT 60, ¶ 42, 28 P.3d 1278.


3 State v. Charles, 2011 UT App 291, ¶ 18, 263 P.3d 469.
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verdict or sentence] only if the cumulative effect
of the several errors undermines our confidence .
. . that a fair trial was had.″4


ANALYSIS


I. THE TRIAL COURT DID NOT ABUSE ITS
DISCRETION IN ADMITTING EVIDENCE OF
PRIOR CHILD ABUSE UNDER RULE 404(b)


[*P12] Ms. Lucero first argues that the trial court
committed several errors in admitting evidence of
Alex’s prior spinal injury. First, she claims that
the trial court failed to ″scrupulously examine″


the evidence in the exercise of its discretion
[***10] to admit evidence of prior child abuse


under Utah Rule of Evidence 404(b).5 Second, she
claims that the [**850] evidence was not relevant
because the State did not meet the requisite
standard of proof for admissibility under rule 402.
Third, and last, she claims that the probative value
of the evidence was substantially outweighed by
the danger of unfair prejudice under rule 403.


[*P13] HN4 Evidence of prior bad acts must
clear several evidentiary hurdles before
admission—rules 404(b), 402, and 403. In State v.
Decorso, we reviewed [***11] these rules and


clarified the three-part test that trial courts must
follow.6 Stated succinctly, to be admissible,
evidence of prior bad acts must be relevant and
offered for a genuine, noncharacter purpose;
furthermore, the probative value of the evidence
must not be substantially outweighed by the
danger of unfair prejudice. We add, as further
clarified below, that matters of conditional
relevance must also meet the preponderance of
the evidence standard under Utah Rule of Evidence
104(b).


A. The Trial Court Properly Admitted Evidence of
Alex’s Prior Injury Under Rule 404(b)


[*P14] First, the trial court did not abuse its
discretion when it admitted evidence of Alex’s
prior injury for the purpose of proving identity.
Ms. Lucero claims that the State introduced
evidence of Alex’s prior spinal cord injury for an
improper character purpose. HN5 To admit
evidence of a prior act, the court must first
determine that it is being introduced for a
legitimate, noncharacter purpose.7 Rule 404(b) of
the Utah Rules of Evidence provides that


[e]vidence HN6 of other crimes, wrongs, or
acts is not admissible to prove the character of
a person in order to show action in conformity


4 State v. Maestas, 2012 UT 46, ¶ 363, 299 P.3d 892 (alterations in original) (internal quotation marks omitted).


5 We review each of Ms. Lucero’s challenges under the 2009 version of the Utah Rules of Evidence, since this version was in effect
at the time of trial. See State v. Clopten, 2009 UT 84, ¶ 37, 223 P.3d 1103. The rules were restyled in 2011, but the advisory committee
notes make clear that these changes were purely stylistic in nature. UTAH R. EVID. 404 advisory committee note (2011) (″The language
of this rule has been amended as part of the restyling of the Evidence Rules to make them more easily understood and to make style
and terminology consistent throughout the rules. These changes are intended to be stylistic only. There is no intent to change any result
in any ruling on evidence admissibility.″). As a result, our analysis under the 2009 rules ″is equally applicable to the rules as they now
stand.″ State v. Richardson, 2013 UT 50, ¶ 19 n.1, 308 P.3d 526.


6 1999 UT 57, ¶¶ 20-24, 993 P.2d 837.


7 As an alternative basis for decision, the State argues that the evidence of the prior child abuse is part of the continuing narrative rather


than an [***13] independent act. Since rule 404(b) applies only ″to evidence that is extrinsic to the crime charged,″ United States v.
Mower, 351 F. Supp. 2d 1225, 1230 (D. Utah 2005) (emphasis added), this would preclude applicability of the rule altogether. This is
because rule 404(b) applies only to ″other″ acts—if the evidence of prior acts is ″inextricably intertwined″ with the crime that is charged,
or if both the charged crime and the prior act are considered ″part of a single criminal episode,″ then rule 404(b) would not apply. Id.
Rather, the act would be considered part of the case narrative and have important probative value that bears directly on the crime charged.


This is not the case here. The prior instance of abuse is disconnected from the night in question, and although both instances of abuse
were in close temporal proximity, the State never used the previous abuse as part of the ″narrative″ but rather specifically sought to use
the evidence under 404(b) as a separate incident to prove identity.
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therewith. It may, however, be admissible for
other purposes, such as proof of motive,
opportunity, intent, preparation, plan, [***12]
knowledge, identity, or absence of mistake or
accident.


As we recently noted in State v. Verde, HN7
admitting evidence under rule 404(b) can often be
problematic because of the ″dual inferences″ that
evidence of prior acts can yield.8 Although
evidence of a prior, similar act may bear heavily
on establishing a perpetrator’s identity, it may also
yield an equally strong, and improper, propensity
inference. To distinguish between these inferences,
courts must make a ″threshold determination″ of
the genuine underlying purpose for admission of
the evidence.9 The language of the rule is
inclusionary, rather than exclusionary,10 meaning
that evidence may be admitted despite its negative
propensity inference, but ″[i]f such evidence is
really aimed at establishing a defendant’s
propensity to commit crime, it should be excluded
despite a proffered (but unpersuasive) legitimate


purpose.″11 [**851] In other words, the evidence
″must have real probative value, not just possible
worth.″12 And though multiple purposes may be
proffered, only one valid, noncharacter purpose is
required.13


[*P15] HN8 In seeking admission of prior acts
for the purpose of proving ″identity,″ parties are
most often actually seeking to admit evidence of
an intermediate inference, such as modus
operandi,14 that bears on the ultimate issue of
identity. Here, the essence of the State’s argument
was that Ms. Lucero’s modus operandi proves
identity.15 To admit evidence of modus operandi,
the trial court must determine that the prior act
and the charged conduct are strikingly similar. In
United States v. Miller, the court held that the
″crucial consideration″ in deciding whether to
admit evidence of prior acts for the purpose of
identity is [***15] the ″likeness of the offenses .
. . . The physical similarity must be such that it
marks the offenses as the handiwork of the


8 2012 UT 60, ¶ 16, 296 P.3d 673.


9 Id. ¶ 17.


10 Decorso, 1999 UT 57, ¶ 24, 993 P.2d 837 (″Although [404(b)] is exclusionary with respect to other crimes evidence offered only
to show the defendant’s propensity to commit crime, it is an inclusionary rule with regard to other crimes evidence which is offered for


a proper, noncharacter purpose.″). The majority of states [***14] and federal circuits have held the same. DAVID P. LEONARD, THE NEW


WIGMORE. A TREATISE ON EVIDENCE: EVIDENCE OF OTHER MISCONDUCT AND SIMILAR EVENTS § 4.3.2 (2013) [hereinafter WIGMORE ON EVIDENCE]


(″Federal courts in all circuits have characterized the codified rule as inclusionary, and almost all states follow the same view.″ (footnote


omitted) (listing cases)).


11 Verde, 2012 UT 60, ¶ 17, 296 P.3d 673 (internal quotation marks omitted).


12 United States v. Kendall, 766 F.2d 1426, 1436 (10th Cir. 1985).


13 State v. Nelson-Waggoner, 2000 UT 59, ¶ 22, 6 P.3d 1120 (discussing multiple purposes offered by the State for admitting evidence
under rule 404(b) and stating that ″[a]ny one of these [purposes] is a valid, noncharacter purpose to admit the evidence″).


14 In addition to modus operandi, the State has also raised the doctrine of chances as a ground for affirmance, and the parties contend
at length on this point. While the State contends that the evidence can be admitted under the alternative theory of the doctrine of chances
to prove identity, Ms. Lucero attempts to limit the doctrine of chances to evidence that is admitted to demonstrate ″lack of accident.″
In any event, as in State v. Verde, the doctrine of chances ″was not presented by the State in [Ms. Lucero’s] trial,″ so ″we reject it as
a ground for affirmance″ on appeal. 2012 UT 60, ¶ 46, 296 P.3d 673.


15 The State argued ″identity″ rather than modus operandi, but as is often the [***16] case, the concepts are used interchangeably. See,
e.g., United States v. Goodwin, 492 F.2d 1141, 1154 (5th Cir. 1974) (″The ’identity’ exception . . . is used either in conjunction with some
other basis for admissibility or synonymously with modus operandi.″ (footnote omitted)). It is more accurate to say that the State raised
the theory of modus operandi to prove identity, as modus operandi is an intermediate theory used to prove the ultimate inference of
identity. WIGMORE ON EVIDENCE, supra note 10, § 12.1.
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accused.″16 Stated differently, admissibility of
prior acts for the purpose of identity requires ″(1)
a very high degree of similarity between the
charged and uncharged acts, and (2) a unique or
singular methodology.″17 In analyzing the
similarity between the two acts, courts consider a
variety of indicators, including ″the time lapse
between the crimes, and whether the crimes
occurred in the same general locality.″18


[*P16] Here, the trial court admitted the evidence
for a proper purpose. [***17] It found that the
″evidence was relevant to lack of mistake or
injury, [and] knowledge and identity.″ While any
one of these was a valid purpose for admission,
the central—and only real contested issue at
trial—was that of identity. To support its argument
that Ms. Lucero caused the prior injury, the State
presented evidence at trial that she was the only
one with access to Alex when the prior injury
occurred and that the two injuries were remarkably
similar. Both injuries occurred along the spinal
column and were caused by the spine being bent
unnaturally. Both injuries also occurred within
days of each other. The only real difference
between the two injuries was the amount of force
inflicted; more force was exerted in the latter case,
which caused the spine to fatally snap and rupture
Alex’s aorta. Because the injuries and method
used to inflict them were [**852] so highly
similar, and because they occurred in such
temporal proximity, the trial court properly


admitted the prior injury as evidence of modus
operandi for the purpose of proving identity.


B. The Trial Court Properly Determined that the
Evidence of Prior Abuse Was Relevant


[*P17] Second, the trial court properly admitted
the evidence [***18] of prior abuse as relevant to
the issue of identity. HN9 Utah Rule of Evidence
402 requires that evidence be ″relevant,″ which is
defined in rule 401 as ″evidence having any
tendency to make the existence of any fact that is
of consequence to the determination of the action
more probable or less probable than it would be
without the evidence.″ At bottom, the rules require
that evidence ″tend[] to prove some fact that is
material to the crime charged—other than
defendant’s propensity to commit crime.″19 Rule
404(b) provides a list of possible relevant
noncharacter purposes including intent, identity,
plan, motive, opportunity, knowledge, and lack of
mistake or accident. Evidence submitted for any
of these purposes is relevant only if the purpose is
contested20 and ″of consequence to the
determination of the action.″21


[*P18] And HN10 even if evidence is relevant for
a proper purpose, such relevance may be
conditional; if the evidence of prior misconduct is
uncharged and cannot be connected to a defendant,
then the evidence is irrelevant even though a party
may seek to admit [***19] the evidence for a
proper purpose. This situation is governed by rule


16 959 F.2d 1535, 1539 (11th Cir. 1992) (internal quotation marks omitted); see also WIGMORE ON EVIDENCE, supra note 10, § 13.6
(″[U]ncharged misconduct evidence is admissible [t]o prove other crimes by the accused so nearly identical in method as to ear-mark
them as the handiwork of the accused. Much more is demanded than the mere repeated commission of crimes of the same class, such
as repeated burglaries or thefts. The device used must be so unusual and distinctive as to be like a signature.″ (second alteration in
original) (internal quotation marks omitted) (quoting CHARLES T. MCCORMICK, HANDBOOK OF THE LAW OF EVIDENCE § 157, at 328 (1954)).


17 JOHN E.B. MYERS, MYERS ON EVIDENCE OF INTERPERSONAL VIOLENCE CHILD MALTREATMENT, INTIMATE PARTNER VIOLENCE, RAPE, STALKING AND


ELDER ABUSE § 8.10 (2011) (footnote omitted).


18 Id.


19 Nelson-Waggoner, 2000 UT 59, ¶ 19, 6 P.3d 1120 (internal quotation marks omitted).


20 See Verde, 2012 UT 60, ¶¶ 24-26, 296 P.3d 673 (discussing the consequence of a stipulation on the admission of prior acts evidence,
even though intent was clearly at issue).


21 UTAH R. EVID. 401 (2009).
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104 of the Utah Rules of Evidence. Because the
substance of rule 104 mirrors its federal
counterpart,22 we consider the federal construction
of its rule as persuasive in our analysis.23


[*P19] HN11 Matters of conditional relevance
are decided under Utah Rule of Evidence 104 by
both the judge and the jury. Rule 104(a) provides
that HN12 ″[p]reliminary questions concerning . .
. the admissibility of evidence shall be determined
by the court, subject to the provisions of
Subdivision (b).″ Rule 104(b) requires that


HN13 [w]hen the relevancy of evidence
depends upon the fulfillment of a condition of
fact, the court shall admit it upon, or subject
to, the introduction of evidence sufficient to
support a finding of the fulfillment of the
condition.


HN14 Under 104(a), the court may only allow the
evidence to be submitted to the jury if there is
″evidence sufficient to support a finding of the
fulfillment of the condition [of fact].″ Although it
is the province of the jury under rule 104(b) to
decide whether the ″condition of fact″ is fulfilled
and to ultimately view the evidence as credible, it
is the duty of the court to decide whether there is
sufficient evidence upon which the jury could
make such a determination. In Huddleston v.


United States, the Supreme Court described the
court’s role in this situation and stated that to


[**853] determin[e] whether the Government
has introduced sufficient evidence to meet
Rule 104(b), the trial court neither weighs
credibility nor makes a finding that the
Government [***21] has proved the
conditional fact by a preponderance of the
evidence. The court simply examines all the
evidence in the case and decides whether the
jury could reasonably find the conditional fact
. . . by a preponderance of the evidence.24


We agree with the Supreme Court’s reasoning and
HN15 interpret Utah Rule of Evidence 104 to
require a judge to admit evidence when it
determines that the jury could reasonably find
matters of conditional fact by a preponderance of
the evidence. In the context of rule 404(b),
″similar act evidence is relevant only if the jury
can reasonably conclude [by a preponderance of
the evidence] that [1] the act occurred and that [2]
the defendant was the actor.″25


[*P20] Although a number of sister states have
adopted the clear and convincing evidence
standard for introduction of prior bad acts
evidence, we decline to do so in Utah.26 In
Huddleston, the Supreme Court acknowledged


22 FED. R. EVID. 104 (2009) (identical to Utah Rule of Evidence 104 (2009)). The Advisory Committee note to the amended version
of the rules also states (with respect to Utah rules 104, 105, 401, 403, and 404(a) and (b)) that the ″provision[s] [are] the federal rule[s],
verbatim.″ Rule 402 is also substantively identical, except the Utah rule adds ″the Constitution of the State of Utah.″


23 Angel Investors, LLC v. Garrity, 2009 UT 40, ¶ 19 n.9, 216 P.3d 944 (observing that where a state rule is ″substantively identical
to its federal counterpart,″ we ″freely refer to authorities which have interpreted the federal rule″ (internal quotation marks omitted));
State v. Fedorowicz, 2002 UT 67, ¶ 30 n.1, 52 P.3d 1194 (″Although the Federal Rules of Evidence are a separate body of law from the
Utah Rules of Evidence, if the reasoning of a federal case interpreting or applying a federal evidentiary rule is cogent and logical, we
may freely look to that case, absent a Utah case directly on point, when we interpret or apply an analogous Utah evidentiary rule.″);
Hansen v. Heath, 852 P.2d 977, 979 (Utah 1993) (noting that when a rule is ″adopted verbatim,″ any ″reference to federal cases and the


Advisory Committee Note[s] . . . [are] pertinent to give meaning and effect [***20] to the Utah Rule″).


24 485 U.S. 681, 690, 108 S. Ct. 1496, 99 L. Ed. 2d 771 (1988).


25 Id. at 689; United States v. Beechum, 582 F.2d 898, 912 (5th Cir. 1978) (″[A]n extrinsic offense [is] relevant to the issue of intent
. . . only if [the] offense was in fact committed and the defendant in fact committed it.″).


26 There are valid reasons to adopt the clear and convincing standard, which is why a number of sister states have gone in that direction.
State v. Terrazas, 189 Ariz. 580, 944 P.2d 1194, 1198 (Ariz. 1997) (collecting cases) (″We believe there are important reasons to apply
a clear and convincing standard, rather than some lesser standard, to evidence of prior bad acts. Such evidence is quite capable of having
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the potential dangers posed by admitting evidence
of uncharged misconduct.27 But we agree with the
Supreme Court that


HN16 the protection against such unfair
prejudice emanates not from a requirement
[***22] of a preliminary finding by the trial
court, but rather from four other sources: first,
from the requirement of Rule 404(b) that the
evidence be offered for a proper purpose;
second, from the relevancy requirement of
Rule 402—as enforced through Rule 104(b);
third, from the assessment the trial court must
make under Rule 403 to determine whether
the probative value of the similar acts evidence
is substantially outweighed by its potential for
unfair prejudice; and fourth, from Federal
Rule of Evidence 105, which provides that the
trial court shall, upon request, instruct the jury
that the similar acts evidence is to be
considered only for the proper purpose for
which it was admitted.28


We believe that these four safeguards, together


with our scrupulous examination requirement
(infra ¶¶ 36-37), are sufficient to protect against
unfair prejudice.29


[*P21] [**854] We do find it important to clarify
that this conditional relevance analysis differs in
several important respects when the State seeks to
establish battered child syndrome (BCS) to
disprove claims that a child’s prior injuries were
accidental. [***25] HN17 BCS is a widely
accepted medical description that indicates a
pattern of abuse by a caretaker.30 The State may
properly admit evidence of BCS in child abuse
and murder cases, though it is relevant only to
establish that the child’s prior injuries were
intentionally inflicted, rather than the result of


an impact beyond its relevance to the crime charged and may influence [***23] the jury’s decision on issues other than those on which


it was received, despite cautionary instructions from the judge.″); WIGMORE ON EVIDENCE, supra note 10, § 4.8 (″[T]he Supreme Court’s
decision in Huddleston, under which the court need only determine that there is ’evidence sufficient to support a finding’ that the
uncharged misconduct has taken place, has not had a pervasive influence on the states, as many continue to require a higher degree of
proof . . . .″).


Among these reasons are due process concerns and a heightened concern with respect to unfair prejudice. Terrazas, 944 P.2d at 1198
(″Applying the standard of ’clear and convincing evidence’ establishes a clear, recognizable standard for courts and lawyers and is
consistent with the due process owed under the federal and state constitutions. To allow a lesser standard in a criminal case is to open
too large a possibility of prejudice. We have recently noted the potentially prejudicial effects of prior bad acts evidence and cautioned
trial courts and counsel to exercise extreme care in its use, even where it is admissible.″ (internal quotation marks omitted)).


27 Huddleston, 485 U.S. at 691.


28 Id. at 691-92 (internal citations and footnote omitted).


29 As noted by the Supreme Court, rule 105 provides an additional opportunity for the court, upon request, [***24] to limit the


prejudicial effect of the evidence. We note, however, that the trial court is not required to give an instruction to the jury with respect to


their duty under rule 104(b). United States v. Hudson, 884 F.2d 1016, 1021 (7th Cir. 1989) (″Although Huddleston requires that admission
of prior bad acts under Rule 404(b) always must be evaluated by the district judge under the conditional relevancy test of 104(b), the
district judge is not required to instruct the jury that it must find by a preponderance of the evidence that the defendant committed the
similar act.″); United States v. Sliker, 751 F.2d 477, 500 (2d Cir. 1984) (″We understand the general rule to be that the judge is permitted
but not required to deliver a specific instruction to the jury to consider particularly any preliminary question under Rule 104(b).″). This
is because matters of conditional relevance, like any other finding of fact (including credibility determinations), fall within the jury’s
general duty to act as the finder of facts. And courts routinely ″instruct[] the jury that they [are] judges of the facts.″ Hudson, 884 F.2d
at 1021.


30 State v. Tanner, 675 P.2d 539, 541-42 (Utah 1983), abrogated on other grounds by State v. Doporto, 935 P.2d 484 (Utah 1997).
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accident or mistake.31 And the State is required to
introduce such evidence through experts, rather
than through lay testimony.32


[*P22] The issue of conditional relevance is
central in this setting—HN18 while the State
must connect prior child abuse to a defendant by
a preponderance of the evidence when doing so to
establish identity,33 it need not connect prior child
abuse to a defendant if the prior abuse is being
introduced solely to establish BCS in order to
prove intent. This is because the State can prove
that prior abuse was intentional without
simultaneously being required to establish
identity.34 In Estelle v. McGuire, the United States
Supreme Court made this clear in overturning a
court of appeals’ decision on this very
point—″whether [the prior abuse] was directly
linked to [the defendant] or not, [it] was probative
on the question of the intent with which the
person who caused the injuries acted.″35 Though
evidence of BCS will by its very nature limit the
possible perpetrators to the child’s caretakers,36 it
does not bear directly on the issue of identity,
which is a separate element of the crime that must
then be proven independently.


[*P23] In sum, HN19 although it is true that
″[o]ur child abuse case law clearly indicates that
evidence of instances of uncharged abuse
involving the same victim and the same defendant
is admissible for proper noncharacter purposes,″37


it can be admitted only under specific conditions.
If the State decides to establish BCS, it may do so
only to establish intent (or lack of accident/
mistake), and it may be introduced only through
[**855] expert testimony. If it were otherwise,


the State could use BCS to sidestep the important
requirement of Utah Rule of Evidence 104 that a
reasonable jury must be able to connect the prior
act to the defendant by a preponderance of the
evidence for the court to rule favorably on its
admission. If the judge determines that there is
not ″evidence sufficient to support a finding″


38


that the defendant committed the prior abuse, then
the evidence must be [***28] excluded as
irrelevant.


[*P24] In the present case, Ms. Lucero first
argues that the trial court erred in admitting
evidence of Alex’s prior injury under our BCS
framework. We agree. During argument on the
State’s motion in limine to admit evidence of
Alex’s prior injury, the State discussed the


31 Estelle v. McGuire, 502 U.S. 62, 69, 112 S. Ct. 475, 116 L. Ed. 2d 385 (1991) (″Proof of [the victim’s] battered child status helped
to [establish intent]; although not linked by any direct evidence to [the defendant], the evidence demonstrated that [the victim’s] death
was the result of an intentional act by someone, and not an accident.″).


32 Tanner, 675 P.2d at 542 (″The diagnosis is dependent on inferences, not a matter of common knowledge, but within the area of
expertise of physicians whose familiarity with numerous instances of injuries accidentally caused qualifies them to express with
reasonable probability that a particular injury or group of injuries to a child is not accidental or is not consistent with the explanation


offered therefor but is instead the result of physical abuse by a person of mature strength.″ (internal [***26] quotation marks omitted)).


33 Supra ¶ 19.


34 Estelle, 502 U.S. at 68 (″When offered to show that certain injuries are a product of child abuse, rather than accident, evidence of


prior injuries is relevant even though [***27] it does not purport to prove the identity of the person who might have inflicted those


injuries.″ (discussing BCS under California law)).


35 Id. at 69.


36 Id. at 74 (″The proof of battered child syndrome itself narrowed the group of possible perpetrators to [the defendant] and his wife,
because they were the only two people regularly caring for [the victim] during her short life.″).


37 State v. Killpack, 2008 UT 49, ¶ 46, 191 P.3d 17; see also State v. Teuscher, 883 P.2d 922, 927 (Utah Ct. App. 1994) (″Evidence
regarding prior instances of abuse perpetrated against the victim is clearly admissible in Utah to show identity, intent or mental state,
and lack of accident or mistake.″), abrogated on other grounds by State v. Levin, 2006 UT 50, 144 P.3d 1096.


38 UTAH R. EVID. 104(b) (2009).


2014 UT 15, *P23; 328 P.3d 841, **854; 2014 Utah LEXIS 56, ***25


Page 15 of 26







aforementioned case of Estelle v. McGuire and
argued that ″it’s not essential under 404(b) for the
government to connect the prior episode or the
prior evidence to any particular perpetrator in
order for it to be relevant in a child abuse setting.″
The State then went on to argue, erroneously, that
such evidence is admissible ″not as evidence of a
prior crime, but as evidence of who it was that
actually inflicted the final fatal injuries upon the
child″ and as evidence of ″lack of accident or
mistake.″ After hearing argument from both
parties, the judge instructed the parties that it
needed time to consider ″whether or not there has
to be more of a connection between [***29] the
act . . . that the State intends to bring in and Ms.
Lucero.″ The judge also specifically noted that
she would review Estelle, but indicated that ″if I
am convinced, after reading that case and any
others when we shepardize that case that it
supports the State’s position, I just wanted to give
you heads up, that I’ll allow it.″


[*P25] The court later granted the motion, and in
a final argument before trial stated that it was
admitting the evidence under rule 404(b) for the
purpose of showing ″identity, intent or mental
state, lack of mistake, and opportunity.″ The judge
also noted that she had reviewed Estelle and
Utah’s BCS caselaw, including State v. Tanner39


and State v. Fedorowicz,40 which both discuss
BCS. In its ruling, however, the court conflated
the proper 104(b) and BCS analyses, stating that
these cases ″talk[] about [the] evidence in terms of
[BCS]″ and that


those cases seem to indicate that the State
does not have to prove conclusively that the
defendant was the person that perpetrated a
prior bad act. That if the prior bad act is


relevant under one of the 404(b) articulated
purposes, that it may be admitted and it is
based then on the reading of those cases that I
find that it is appropriate [***30] to grant the
State’s motion in regards to this evidence.


HN20 Although it is true that prior abuse need not
be linked ″conclusively″ to a defendant to admit
such evidence, mere relevance ″under one of the
404(b) articulated purposes″ is not enough—even
if the State is seeking its admission only to
establish BCS. As discussed above, rule 104(b)
requires a preponderance threshold in connecting
the act to the defendant, and our BCS framework
requires specific expert testimony regarding BCS.
Here, the court neither applied the correct rule
104(b) framework, nor did it require the State to
limit the evidence to establishing BCS through an
expert. Instead, the evidence came in as relevant
for a host of purposes without the judge requiring
that the evidence be properly connected to Ms.
Lucero.


[*P26] Although we agree with Ms. Lucero that
the court misapplied our BCS framework in
admitting evidence of Alex’s prior injury, we hold
that such error was harmless. HN21 Our harmless
error analysis under rule 104(b) mirrors our
analysis under rule 404(b)—that is, a trial court’s
failure to properly conduct a 104(b) analysis is
harmless if the evidence ″would have been
admitted had the trial court undertaken the proper
review.″41 Here, the trial court properly [***31]
[**856] determined that the evidence was relevant
under rule 402. The identity of the attacker here
was not only important to the State’s
case—determining the identity of Alex’s killer
was the central contested issue at trial. And since
there were no witnesses to Alex’s death other than


39 675 P.2d 539 (Utah 1983).


40 2002 UT 67, 52 P.3d 1194.


41 State v. High, 2012 UT App 180, ¶ 41, 282 P.3d 1046 (″Put simply, if a scrupulous examination would have resulted in the evidence
being admitted, the trial court’s failure to conduct that examination has not harmed the defendant. In the alternative, we may assume that
a scrupulous examination would have resulted in the exclusion of the evidence but that there is no reasonable likelihood that the assumed
error affected the outcome.″).
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Mr. Martinez and Ms. Lucero (who blame each
other), the State’s use of the evidence of prior
abuse made the State’s argument—that Ms. Lucero
killed Alex—more probable.


[*P27] But it is apparent from the record that the
court failed to properly review the evidence under
rule 104. The court made no mention of rule 104
in its discussion, though it did struggle with the
issue of whether there was a sufficient ″connection
between the act . . . that the State intends to bring
in and Ms. Lucero.″ Still, we conclude that there
was sufficient evidence that a jury could [***32]
reasonably connect Ms. Lucero to the prior abuse
(the ″condition of fact″) by a preponderance of the
evidence. First, the State put on testimony from
several witnesses, including Ms. Lucero herself,
that she and her mother were the only ones with
access to Alex during the time of his prior injury.
She also told numerous individuals that she
personally took Alex out of the room when his
fatal injury occurred. She maintained this story
during her interrogation until she began to shift
the blame for Alex’s death to Mr. Martinez.


[*P28] Second, the State put on evidence that Mr.
Martinez never spent time alone with Alex and
that Ms. Lucero had specifically instructed Mr.
Martinez to keep his distance from Alex and not
to discipline him. Third, although Ms. Lucero
claims that Mr. Martinez could have caused the
prior injury during a fishing trip with Alex, the
injury did not manifest itself until days after the
fishing trip, at a time during which Mr. Martinez
had not interacted with Alex. And Ms. Lucero was
present with Alex during the fishing trip and
presented no evidence that Mr. Martinez harmed
Alex on that occasion either. Finally, we also note
that Ms. Lucero used the evidence of the prior
[***33] abuse to support her own case—that it


was Mr. Martinez that inflicted both the prior
abuse and the fatal injury.


[*P29] Because Ms. Lucero also used the
evidence of prior abuse to support her own case,


and because her later accounts conflicted with her
early interrogation testimony and statements to
first responders, the question of credibility lay
ultimately with the jury. But given the above, we
conclude that there was at least a preponderance
of the evidence both that the prior injury occurred
and that Ms. Lucero caused it. Accordingly, we
hold that the court’s error was harmless—the
evidence would still have been admitted had the
trial court undertaken a proper review of the
evidence under rule 104.


C. The Trial Court Properly Determined that the
Probative Value of the Evidence of Prior Abuse
was not Substantially Outweighed by the Danger
of Unfair Prejudice


[*P30] Ms. Lucero’s third contention is that the
probative value of the evidence of prior abuse is
far outweighed by its prejudicial effect. Rule 403,
which is the final hurdle that prior bad acts
evidence must overcome, provides that


[a]lthough HN22 relevant, evidence may be
excluded if its probative value is substantially
outweighed by the danger of unfair prejudice,
[***34] confusion of the issues, or misleading
the jury, or by considerations of undue delay,
waste of time, or needless presentation of
cumulative evidence.


HN23 Under this rule, the trial court is called on
to weigh the evidence, because even highly
relevant evidence may sustain both proper and
improper inferences. This ″preserve[s] the integrity
of rule 404(b)″ and prevents routine admission of
improper propensity inferences whenever a
″plausible companion inference″ is suggested.42


[*P31] HN24 In weighing the evidence under
rule 403, the court may consider a number [**857]
of factors, including those we identified in State v.
Shickles:


42 Verde, 2012 UT 60, ¶ 18, 296 P.3d 673.
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the strength of the evidence as to the
commission of the other crime, the similarities
between the crimes, the interval of time that
has elapsed between the crimes, the need for
the evidence, the efficacy of alternative proof,
and the degree to which the evidence probably
will rouse the jury to overmastering hostility.43


[*P32] Since our decision in Shickles, a number
of courts have relied heavily on this list of factors
in weighing evidence under rule 403.44 But while
some of these factors may be helpful in assessing
the probative value of the evidence in one context,
they may not be helpful in another. [***35] It is
therefore unnecessary for courts to evaluate each
and every factor and balance them together in
making their assessment. This is because courts
are bound by the text of rule 403, not the limited
list of considerations outlined in Shickles. In fact,
we stated in Shickles that these were ″suggest[ed]″
factors drawn from the treatise McCormick on
Evidence.45 Simply put, a trial court may exclude
evidence if ″its probative value is substantially
outweighed by″ a number of considerations,
including ″the danger of unfair prejudice.″46 Of
importance here is that the probative value of the
evidence must be ″substantially outweighed by
the danger of unfair prejudice″;47 and unfair
prejudice results only where the evidence has an
″undue tendency to suggest decision upon an
improper basis.″48 Given this bar, we ″indulge a
presumption in favor of admissibility.″49


[*P33] Here, the court properly concluded that
the probative value of the evidence of prior abuse
was not substantially outweighed by the danger of
unfair prejudice. In conducting its analysis, the
court identified the Shickles factors and analyzed
the evidence in light of them. In particular,
[***36] the court concluded that both acts


were highly similar. Both involved the same
victim, a similar mechanism, and both caused
injuries within inches of each other. Furthermore,
the court highlighted the fact that the interval of
time between the two acts was extremely
short—less than a week separated the two injuries.
Finally, the court concluded that the evidence
would not arouse the jury to overmastering
hostility. Any risk here was slight because the
prior injury was tame in comparison to the fatal
injury.


[*P34] By contrast, Ms. Lucero’s counsel
highlighted the weakness of the evidence, pointing
to the magistrate judge’s determination at a
preliminary hearing that the State lacked probable
cause to bind Ms. Lucero over on the prior child
abuse charge. But HN25 probable cause
determinations at these preliminary hearings are
given only limited deference on appeal.50 And
these determinations do not prevent trial courts
from admitting evidence of the prior acts under
Utah Rule of Evidence 104 or, alternatively, our
BCS framework.51 In fact, it is particularly
important that the State be permitted to introduce
evidence of prior uncharged instances of child


43 760 P.2d 291, 295-96 (Utah 1988), abrogated on other grounds by Doporto, 935 P.2d at 489.


44 See Nelson-Waggoner, 2000 UT 59, ¶¶ 28-30, 6 P.3d 1120; High, 2012 UT App 180, ¶¶ 29-31, 39, 282 P.3d 1046.


45 Shickles, 760 P.2d at 295-96.


46 UTAH R. EVID. 403 (2009).


47 Id. (emphases added).


48 State v. Bair, 2012 UT App 106, ¶ 22, 275 P.3d 1050 (internal quotation marks omitted).


49 State v. Dunn, 850 P.2d 1201, 1221-22 (Utah 1993).


50 State v. Virgin, 2006 UT 29, ¶ 26, 137 P.3d 787 (″[I]n reviewing a magistrate’s bindover decision, an appellate court should afford
the decision limited deference.″).


51 Supra ¶¶ 18-23.
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abuse, regardless of a bindover decision, since
this is often the only [***37] way to ″complete[]
the story of the charged abuse.″52


[*P35] Here, the probative value of the evidence
was great given the similarity and short interval of
time between the instances of abuse, as well as the
central importance of [**858] the evidence in
helping the jury determine identity. The danger of
unfair prejudice was also quite low because the
prior injury was tame in comparison to the fatal
one—this meant there was a very low risk of
overmastering hostility by the jury. Additionally,
the evidence linking Ms. Lucero to the prior abuse
was sufficiently strong, as discussed above.53 The
State presented evidence that Ms. Lucero was
Alex’s primary caretaker and that she was the
only one present both when the prior injury
surfaced and when the fatal injury occurred.
Given the above, we conclude that the trial court
was correct in ruling that the probative value of
the prior acts evidence was not substantially
outweighed by the danger of unfair prejudice.


D. The Trial Court Scrupulously Examined the
Evidence


[*P36] Ms. Lucero’s final claim with respect
[***38] to the admission of evidence of the


prior injury is that the trial court failed to
scrupulously examine the evidence. As discussed


below, the trial court met the scrupulous
examination requirement when it engaged in a full
analysis, on the record, of the requirements for
admission of prior bad acts evidence.HN26 In
reviewing prior bad acts for admissibility under
each of the aforementioned rules, the evidence
supporting admission must be ″scrupulously
examined.″54 In Verde, we made this requirement
plain in the context of rule 404(b)—the judge
must use ″care and precision″


55 in evaluating ″the
true—and predominant—purpose″


56 for
admission. This same level of care is required for
all questions of admissibility of evidence of prior
bad acts, and particularly when an issue of
conditional relevance arises under rule 104(b).
This helps safeguard against any effort by a party
to introduce evidence as ″merely a ruse.″57


[*P37] We acknowledge that our case law giving
effect to the ″scrupulous examination″ requirement
has, to date, been somewhat unclear. In giving
substance to the requirement, we have instructed
trial courts to engage in a three-part analysis
under rules 404(b), 402, and 403 [***39] , and that
the court’s job is to engage in the ″dotting of ’i’s
and crossing of ’t’s.’″58 Procedurally, in some
cases we have held that evaluating the proposed
evidence on the record is sufficient.59 In others,
we held that briefing and oral argument were
sufficient.60 Recently, in State v. Ferguson, the
court of appeals concluded that a trial court


52 Killpack, 2008 UT 49, ¶ 46, 191 P.3d 17 (emphasis added).


53 Supra ¶¶ 24-29.


54 Verde, 2012 UT 60, ¶ 13, 296 P.3d 673 (internal quotation marks omitted).


55 Id. ¶ 55.


56 Id. ¶ 22.


57 Id.


58 Decorso, 1999 UT 57, ¶ 18 n.2, 993 P.2d 837 (internal quotation marks omitted).


59 See Nelson-Waggoner, 2000 UT 59, ¶¶ 3, 23, 6 P.3d 1120 (noting that scrupulous examination requirement met where trial court
thoroughly evaluated proposed evidence).


60 State v. Widdison, 2001 UT 60, ¶ 44, 28 P.3d 1278 (scrupulous examination met where the ″parties extensively briefed and argued
the issue″); see also State v. Burke, 2011 UT App 168, ¶ 27 n.10, 256 P.3d 1102 (although ″the trial court simply ruled from the bench
. . . and did not enter any specific findings or conclusions[,] . . . based on the evidence and argument before the trial court on this issue,
it can be inferred that the trial court ’scrupulously examined’ the relevant evidence″); State v. Bradley, 2002 UT App 348, ¶ 38, 57 P.3d
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abused its discretion by failing to engage in the
three-part analysis on the record.61 We now clarify
thatHN27 the scrupulous examination requirement
is met when the trial court engages in this three-
or four-step analysis62 on the record. This is
essential for effective appellate review of the
issues.63 As to rule 403 analysis [**859]
specifically, we add that ″[t]he court need not
identify each of the Shickles factors in its analysis
as long as we can discern that it made a sufficient
inquiry under rule 403.″64 And when matters of
conditional relevance are raised under rule 104, as
the Supreme Court explained in Huddleston, the
judge must consider the totality of the
evidence—″[i]ndividual pieces of evidence,
insufficient in themselves to prove a point, may in
cumulation prove it. The sum of an evidentiary
presentation may well be greater than its
constituent parts.″65


[*P38] As an initial matter, we hold that Ms.
Lucero properly preserved her scrupulous
examination argument for appeal by opposing
introduction of the prior acts evidence at trial. And
before us, she argues that ″the court did not
engage in a specific analysis of the facts of the
prior incident or their relation to this case.″ But a
detailed recitation of the facts, as suggested by
Ms. Lucero, is not required of the court. The
record demonstrates that the trial judge went
through each of the three steps required in a
404(b) analysis. The judge noted that many of the
Shickles factors weighed in favor of admission,


particularly the similarity of the injuries and the
closeness in time of the two injuries. As to the
question of conditional relevance, the trial court
made particular effort to thoroughly evaluate the
facts and underlying law. After an initial hearing,
the court stated that it needed additional time to
consider the conditional relevance question. It
took the matter under advisement, reviewed
[***41] additional case law, and then made its


decision on the record before trial commenced. In
fact, the court mentioned its desire to ″put specifics
of the ruling on the record.″


[*P39] The court also received sufficient briefing
and argument. First, the State filed a motion and a
memorandum in support of admitting the evidence
under rule 404(b). The court heard additional
arguments at the motion hearing, in which defense
counsel opposed the admission of the evidence
orally, raising many potential issues with the
evidence under rule 404(b). Furthermore, although
Ms. Lucero did not respond in writing to the
State’s rule 404(b) motion, she had briefed the
court on rule 404(b) in a previous motion to admit
testimony of Mr. Martinez’s prior assault. The
trial court here did far more than simply allow the
evidence without any discussion, as in Ferguson.66


Ms. Lucero also argues that the trial court failed to
scrupulously examine the evidence that allegedly
failed to connect Ms. Lucero to the prior abuse.
Though we agree that the trial court could have
done more to analyze the evidence of this matter
on the record, the State’s brief detailed the


1139 (trial court scrupulously examined evidence when it ″conducted a pre-trial hearing that addressed the rule 404(b) evidence″ and
″[b]oth sides submitted briefs addressing the issue . . . and there was a great deal of discussion concerning the admission″ of the
testimony).


61 2011 UT App 77, ¶ 18, 250 P.3d 89.


62 The analysis becomes four part when a party raises an issue of conditional relevance under rule 104(b), supra ¶¶ 18-20.


63 See State v. Smith, 106 Wn.2d 772, 725 P.2d 951, 953 (Wash. 1986) (en banc) (″[A] trial court errs if the judge does not undergo


the aforesaid analysis on the record. Failure to do so precludes the trial [***40] court’s thoughtful consideration of the issue, and


frustrates effective appellate review.″ (internal quotation marks omitted)).


64 State v. Harter, 2007 UT App 5, ¶ 30, 155 P.3d 116.


65 Huddleston, 485 U.S. at 691 (alteration in original) (internal quotation marks omitted).


66 2011 UT App 77, ¶ 17, 250 P.3d 89.
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evidence it would present at trial that connected
Ms. Lucero specifically to the prior abuse. Because
[***42] the trial court received more than


sufficient briefing and analyzed each of the
particular issues on the record in its ruling, we
conclude that the trial court scrupulously examined
the evidence.


[*P40] Having concluded that the trial court
scrupulously examined the evidence and did not
abuse its discretion in admitting evidence of prior
abuse under rules 404(b), 402, 104(b), and 403,
we now turn to Ms. Lucero’s ineffective assistance
of counsel claims.


II. DEFENSE COUNSEL’S PERFORMANCE
WAS NOT DEFICIENT


[*P41] In her second claim, Ms. Lucero argues
that defense counsel was ineffective in three
ways: (1) he stipulated that another one of Ms.
Lucero’s children had been hospitalized for
unexplained seizures; (2) he did not object to the
admission of Ms. Lucero’s unredacted
interrogation video into evidence at trial; and (3)
he failed to present BWS expert testimony at trial.
After examining Ms. Lucero’s arguments, we
conclude that there was a conceivable tactical
basis for defense counsel’s strategies, and therefore
his performance was not deficient. After [**860]
denying her ineffective assistance of counsel
claims, we then reach the pending rule 23B
motion that was granted by the court of appeals.
Although supplementation under rule 23B may
bring [***43] to light evidence that counsel could
have employed an alternative reasonable strategy,


such evidence would not sway our decision here
that the strategy actually employed was, itself,
reasonable—which is all that is required of counsel
under Strickland v. Washington.67 Accordingly,
we revisit the court of appeals’ Order and vacate
the Order on grounds of mootness.


[*P42] HN28 ″A claim of ineffective assistance
of counsel raised for the first time on appeal
presents a question of law″ that we review for
correctness.68 But review of defense counsel’s
performance ″must be highly deferential;
otherwise, the distorting effects of hindsight would
produce too great a temptation for courts to
second-guess trial counsel’s performance on the
basis of an inanimate record.″69 In proving that
counsel performed ineffectively, a defendant must
show ″(1) that counsel’s performance was
objectively deficient, and (2) a reasonable
probability exists that but for the deficient conduct
the defendant would have obtained a more
favorable outcome at trial.″70


[*P43] HN29 To satisfy the first prong of this
test, Ms. Lucero must overcome the ″strong
presumption that her trial counsel rendered
adequate [***44] assistance″


71 by persuading the
court that there was no ″conceivable tactical basis
for counsel’s actions.″72 The court ″give[s] trial
counsel wide latitude in making tactical decisions
and will not question such decisions unless there
is no reasonable basis supporting them.″73


″Put
another way, [i]f a rational basis for counsel’s
performance can be articulated, [the court] will


67 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984).


68 State v. Charles, 2011 UT App 291, ¶ 18, 263 P.3d 469.


69 State v. Tennyson, 850 P.2d 461, 466 (Utah Ct. App. 1993) (internal quotation marks omitted).


70 State v. Clark, 2004 UT 25, ¶ 6, 89 P.3d 162; see Strickland, 466 U.S. at 687.


71 State v. Crosby, 927 P.2d 638, 644 (Utah 1996).


72 State v. Bryant, 965 P.2d 539, 542 (Utah Ct. App. 1998) (emphasis added) (internal quotation marks omitted); see Strickland, 466
U.S. at 689 (indicating that counsel should be given wide latitude in making tactical decisions).


73 Crosby, 927 P.2d at 644.
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assume counsel acted competently,″74 even if
another, possibly more reasonable or effective
strategy could have been employed. The second
prong of the test requires Ms. Lucero ″to show
that the error was harmful.″75 This ″prejudice
analysis is the same under both a plain error and
ineffective assistance of counsel framework.″76


Because we conclude that counsel’s performance
was not deficient, we need not reach Ms. Lucero’s
prejudice arguments.


A. Defense Counsel’s Performance Was not
Deficient When He Stipulated that Another of Ms.
Lucero’s Children Suffered from a Seizure
Disorder


[*P44] Ms. Lucero [***45] first contends that her
trial counsel’s performance was ineffective
because he stipulated that I.H., one of Ms. Lucero’s
twin boys, had been hospitalized after suffering
from a seizure disorder and that the cause of these
seizures was unknown. The stipulation read, in
part:


[O]n July 29, 2008, the defendant, Adrianna
Lucero, while home alone with [I.H.] . . .
noticed that [I.H.] seemed to be twitching,
crying softly and/or whining. He repetitively
extended his arms, his eyes stared straight
ahead and he was unresponsive to verbal or
tactile stimulation.


Adrianna called her mother, Geraldine
Rodriguez, who came home to help. [They]
took [I.H.] to Pioneer Valley Hospital and he
was transferred to Primary Children’s Medical
Center. [I.H.] continues to have seizures but
the doctors treating [**861] him have been
unable to determine the cause of the seizures
despite extensive testing. No affirmative signs
of non-accidental trauma have been identified
by the doctors as the cause of seizures.


The court read this stipulation to the jury just
before the interrogation video was played.


[*P45] Ms. Lucero claims that allowing this
stipulation to be read to the jury constituted
deficient performance. She first contends [***46]
that the evidence would have been deemed
inadmissible and then argues that stipulating to its
presentation left the jury to speculate that Ms.
Lucero caused I.H.’s injuries and therefore also
caused Alex’s fatal injury. Ms. Lucero ultimately
claims that there was no reasonable basis for
″giving this information to the jury in light of its
highly prejudicial nature,″ and that ″[t]he defense
could have been conducted without ever
mentioning [I.H.]’s hospitalization.″ The State
proposes three reasonable defense strategies that
suggest that there was indeed a ″conceivable
tactical basis for counsel’s actions.″77 We agree
that any one of the three, discussed below, was a
reasonable tactical basis for asking for the
stipulation and conclude that counsel’s stipulation
did not constitute deficient performance.


[*P46] The State first suggests that defense
counsel may have asked for the stipulation because
it would explain why Ms. Lucero lied to protect
Mr. Martinez. If the jury were presented with
information about I.H.’s seizures, it would help
them understand why Ms. Lucero may have
originally thought that Alex was also experiencing
a similar, naturally caused seizure. [***47]
Accordingly, Ms. Lucero may well have thought
that lying to investigators could have shielded Mr.
Martinez from questioning, and that she could do
so without fear of incrimination because the
seizure was not caused by abuse. This is a
plausible tactical decision for defense counsel to
make because undoubtedly the defense was trying
to find a way to reconcile Ms. Lucero’s


74 Bryant, 965 P.2d at 542-43 (alterations in original) (internal quotation marks omitted).


75 State v. Jimenez, 2012 UT 41, ¶ 15, 284 P.3d 640.


76 State v. Munguia, 2011 UT 5, ¶ 13, 253 P.3d 1082 (internal quotation marks omitted).


77 Bryant, 965 P.2d at 542 (internal quotation marks omitted).
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contradictory stories. While at first Ms. Lucero
told officials that she had taken Alex out of the
room to get Jell-O when he sustained the fatal
injury (purportedly to protect Mr. Martinez), she
later changed her story and claimed, instead, that
Mr. Martinez had taken Alex out of the room.
Providing this contextual information to the jury
supported Ms. Lucero’s theory of why she initially
lied to investigators.


[*P47] Second, the State suggests that the
stipulation cut against the officer’s insinuations in
the video that Ms. Lucero had harmed I.H. and
helped explain that the officer’s insinuations were
unsupported by evidence. In the interrogation
video, the officer on several occasions insinuated
that, given Ms. Lucero’s claim that Alex suffered
a seizure, he was unsure whether I.H.’s seizures
were caused by similar abuse. [***48] The
stipulated statement dispelled these insinuations
by making clear that despite ″extensive testing,″
there were ″no affirmative signs of non-accidental
trauma″ that may have caused I.H.’s seizures. And
given the importance of the overall video and the
officer’s forceful questioning to the defense’s
theory of the case, infra ¶¶ 50-51, it is conceivable
that the stipulation would highlight the fact that
the interrogating detective was needlessly hostile
and that his accusations were baseless.


[*P48] Third, and last, the State suggests that the
stipulation portrayed Ms. Lucero ″as an attentive
and caring mother because she took her child to
the hospital.″ Because of other evidence that Ms.
Lucero was occasionally aggressive and violent, it
is reasonable that defense counsel would seek to
counteract this evidence in any way possible. And
the stipulation supported this goal—it explained
that she called on her mother for help and that
they brought I.H. to the hospital for treatment. By
informing the jury that she sought help from
medical professionals in this manner, it helped
show that she was concerned for her children’s


well-being. Together with Ms. Lucero’s own
statements in the video of [***49] how she cared
for her children, requesting the stipulation was
clearly a reasonable trial strategy for counsel to
have adopted.


[*P49] In response to the State’s proposed
defense strategies, Ms. Lucero argues that even if
the stipulated statement were conceivably [**862]
introduced for any of those reasons, none would
justify admitting this ″highly prejudicial evidence″


to make a ″minor point.″ But as the Supreme
Court stated in Strickland,


HN30 [j]udicial scrutiny of counsel’s
performance must be highly deferential. . . . A
fair assessment of attorney performance
requires that every effort be made to eliminate
the distorting effects of hindsight, to
reconstruct the circumstances of counsel’s
challenged conduct, and to evaluate the
conduct from counsel’s perspective at the
time. Because of the difficulties inherent in
making the evaluation, a court must indulge a
strong presumption that counsel’s conduct
falls within the wide range of reasonable
professional assistance.78


In ″reconstruct[ing] the circumstances of counsel’s
challenged conduct,″ it is conceivable that counsel
agreed to the stipulation to explain her previous
lie, to counteract other negative insinuations in
the video, and to portray Ms. Lucero as a caring
mother. Ms. [***50] Lucero’s argument
concerning deficient performance thus fails to
overcome the ″strong presumption″


79 that her
defense counsel’s performance at trial was not
deficient. The State’s three plausible strategies are
sufficient to justify counsel’s performance.


B. Defense Counsel was not Deficient in Agreeing
to Show the Largely Unredacted Police Interview
at Trial


78 Strickland, 466 U.S. at 689.


79 Crosby, 927 P.2d at 644.
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[*P50] Ms. Lucero’s second ineffective assistance
argument is that defense counsel performed
deficiently by agreeing to show the unredacted
interrogation video to the jury, and that there was
no reasonable tactical basis for doing so. Ms.
Lucero claims that showing the video to the jury,
together with later questioning at trial, allowed
the State to insinuate and the jury to conclude that
she was the cause of I.H.’s seizures and Alex’s
death because Ms. Lucero had been alone with
I.H. when he started having seizures. The video
contained Ms. Lucero’s largely unredacted
interrogation by Detective Adamson, who
suggested that Ms. Lucero committed the homicide
because she also abused Alex the week before and
had abused I.H. and caused his seizures. Based on
the prejudicial nature of the interrogation video
and its lack of relevance, Ms. Lucero [***51]
argues, defense counsel performed deficiently in
stipulating to its admission.


[*P51] The State responds to Ms. Lucero’s
argument by suggesting that the interrogation
video, in its entirety, supported the defense’s
argument that Ms. Lucero ″stuck to her story
despite ’immense pressure’ from police to
confess.″ Part of defense counsel’s argument was
that Ms. Lucero was harshly interrogated for two
hours and forty minutes, ″yet she did not break.″
It is conceivable that defense counsel made a
tactical decision to show the jury the entire video
because, after having the stipulation read to the
jury that served to discredit the detective’s
accusations that Ms. Lucero hurt I.H., the video
might hurt the officer’s credibility while
strengthening the defense’s theory. In her Reply,
Ms. Lucero argues that defense counsel was only
required to disprove the detective’s insinuations
because he sought the stipulation in the first place.
But it is conceivable that playing the video in its
entirety was necessary to best demonstrate to the
jury what kind of pressure Ms. Lucero was under
from authorities and how she nonetheless remained
steadfast in proclaiming her innocence. The jury
may well have been sympathetic [***52] to Ms.


Lucero after viewing her emotional reactions,
including a prayer, in response to the officer’s
forceful accusations. Because of these very
conceivable tactical bases, we conclude that
defense counsel’s performance was not deficient.


C. Defense Counsel’s Decision not to Introduce
Expert Testimony Regarding Battered Woman’s
Syndrome Did not Constitute Deficient
Performance


[*P52] Ms. Lucero’s final ineffective assistance
claim is that counsel failed to both investigate and
present expert testimony regarding BWS. She
asks the court to find that counsel was ineffective
or, in the alternative, to lift the stay on the court of
appeals’ 23B Order so that she can supplement
the record [**863] to better establish ineffective
assistance. We conclude that Ms. Lucero’s counsel
did not perform deficiently, since adopting the
deportation theory of the case was a reasonable
trial strategy. Furthermore, given the violent
instances from Ms. Lucero’s past that the State
would have highlighted in responding to a BWS
defense, we cannot conclude that it was
unreasonable not to pursue this alternative strategy.
Supplementation on remand is therefore
unnecessary because it would not alter our
conclusion. Having so [***53] concluded, we
vacate the Order granting Ms. Lucero’s rule 23B
motion as moot.


1. Ineffective Assistance of Counsel


[*P53] First, Ms. Lucero claims that counsel
performed deficiently because if he had presented
BWS expert testimony, it would have explained
not only why she initially lied about taking Alex
to the other room, but also why she stayed with
Mr. Martinez if he were abusive. Ms. Lucero’s
brief is replete with cases from various
jurisdictions demonstrating that BWS testimony
is commonly presented at trial and is beneficial to
juries in helping to explain the unusual behavior
of battered victims. We agree that adopting a
BWS theory to explain Ms. Lucero’s actions may
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have been reasonable but counsel’s decision to
choose one of two alternative, reasonable trial
strategies is not grounds for an ineffective
assistance of counsel ruling.


[*P54] At trial, counsel could have adopted one
of several theories to explain Ms. Lucero’s
contradictory stories: First, counsel could have
claimed BWS and presented evidence and expert
testimony accordingly. Second, counsel could have
emphasized that Ms. Lucero was concerned that
Mr. Martinez, the father of her twins, would be
deported. Or third, counsel could have [***54]
adopted both theories and argued BWS in addition
to her fear that Mr. Martinez would be deported.
At oral argument, counsel argued that defense
counsel was ineffective for the latter—failing to
offer both theories as alternative explanations for
Ms. Lucero’s contradictory stories. But Strickland
does not require counsel to argue every reasonable
theory—the standard requires only that the theory
ultimately employed, itself, be reasonable.


[*P55] Here, we conclude that it was a reasonable
trial strategy for counsel to present, exclusively,
the deportation theory. At trial, counsel put on
evidence of the deportation of Alex’s father, as
well as Ms. Lucero’s concern over Mr. Martinez’s
potential deportation. We agree, as the State
suggests, that adopting the deportation theory was
a reasonable strategy because it helped tie Ms.
Lucero’s testimony, the interrogation, and the zoo
incident into a consistent narrative. Since Ms.
Lucero expressed concern over Mr. Martinez’s
deportation in each of these instances, it was an
effective basis for counsel to use to explain Ms.
Lucero’s behavior.


[*P56] Ms. Lucero contends, however, that
counsel was ineffective because he failed to also
present BWS expert testimony—that [***55]
″[t]here was no reasonable tactic for not presenting
this expert testimony since it would have aided
the jury in understanding something beyond their
knowledge, it would have helped them understand
why [Ms. Lucero] covered for Mr. Martinez and


stayed with him despite the abuse, and would
have enhanced her credibility.″


[*P57] We disagree. A BWS strategy would not
necessarily have been an effective tactic, since the
State could have undercut a BWS claim with
violent instances from Ms. Lucero’s past, including
breaking a phone, computer screen, and windshield
in response to frustration over Mr. Martinez and
his family in Mexico. This could have undermined
the defense’s presentation of Ms. Lucero as a
loving, attentive mother and may have led the jury
to view Ms. Lucero as a violent individual who
was capable of harming Alex. Given the above,
we conclude that defense counsel’s performance
was not deficient.


2. Rule 23B Order


[*P58] In addition to Ms. Lucero’s argument that
counsel was ineffective for failing to present
expert BWS testimony at trial, Ms. Lucero also
argues that counsel failed to properly investigate
BWS. The court of appeals granted Ms. Lucero’s
previous rule 23B [**864] motion to supplement
the record on this point, [***56] but the parties
stipulated to stay the remand after we recalled the
case. Because we have already concluded that it
was reasonable for defense counsel to adopt the
deportation theory to explain Ms. Lucero’s
contradictory stories, and because a BWS theory
may very well have undercut Ms. Lucero’s case
given violent instances from her past,
supplementation is unnecessary. It would only
serve to establish the strength of BWS cases
generally, and we have already noted as to this
case specifically that it was not unreasonable to
pursue an alternative strategy.


[*P59] Accordingly, we revisit the court of
appeals’ Order to remand and vacate the Order,
since supplementation of the record would not
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alter our ultimate conclusion. Any further evidence
or argument on this point would be moot.80


[*P60] In sum, we hold that defense counsel’s
performance was not deficient, including his
decision to use the stipulated statement, play the
largely unredacted interrogation video, and adopt
exclusively [***57] the deportation theory to
explain Ms. Lucero’s inconsistent statements. We
therefore revisit the rule 23B Order and vacate the
Order on grounds of mootness.


III. CUMULATIVE ERROR


[*P61] Finally, Ms. Lucero claims that all of the
aforementioned errors constitute cumulative error.
HN31 ″The cumulative error doctrine requires
reversal only if the cumulative effect of . . .
several errors undermines our confidence . . . that
a fair trial was had.″81 Having disposed of Ms.


Lucero’s evidentiary claims, as well as her
ineffective assistance of counsel arguments, we
cannot so conclude. Additionally, since Ms. Lucero
has ″failed to establish any errors of counsel that
prejudiced [her] right to a fair trial, the doctrine of
cumulative error does not apply.″82


CONCLUSION


[*P62] We affirm Ms. Lucero’s convictions for
child abuse and homicide, holding that the trial
court did not err in admitting evidence of prior
child abuse under rule 404(b). We also hold that
defense counsel’s performance was not deficient
and therefore deny Ms. Lucero’s ineffective
assistance of counsel claims. Given the above, we
also conclude that there was no cumulative [***58]
error.


80 Navajo Nation v. Utah (In re L.O.), 2012 UT 23, ¶ 8, 282 P.3d 977 (″An appeal is moot if during the pendency of the appeal
circumstances change so that the controversy is eliminated, thereby rendering the relief requested impossible or of no legal effect.″
(internal quotation marks omitted)).


81 State v. Hamilton, 2003 UT 22, ¶ 56, 70 P.3d 111 (alterations in original) (internal quotation marks omitted).


82 Archuleta v. Galetka, 2011 UT 73, ¶ 146, 267 P.3d 232 (internal quotation marks omitted).
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Governments > Legislation > Statute of
Limitations > General Overview


HN5 The Utah Legislature has added aggravated
sexual abuse to those offenses qualifying for an
extended statute of limitations of four years after
the report of the crime. However, the 1996
amendment to Utah Code Ann. § 76-1-302(1)(a)
cannot be applied retroactively to cases wherein
the four-year catchall statute of limitations has
expired prior to 1996.


Criminal Law & Procedure > ... > Standards of
Review > Plain Error > General Overview


HN6 In order to establish plain error, a defendant
must show: (i) an error exists; (ii) the error should
have been obvious to the trial court; and (iii) the
error is harmful.


Criminal Law & Procedure > Defenses > Statute of
Limitations


HN7 The statute of limitations is a defense that
may be waived.


Criminal Law & Procedure > ... > Counsel >
Effective Assistance of Counsel > Tests for


Ineffective Assistance of Counsel


Criminal Law & Procedure > ... > Counsel >
Effective Assistance of Counsel > Trials


HN8 To establish ineffective assistance of counsel,
a defendant must demonstrate that trial counsel’s
performance was deficient in that it fell below an
objective standard of reasonable professional
judgment and that the performance was prejudicial.


Criminal Law & Procedure > ... > Counsel >
Effective Assistance of Counsel > General


Overview


Criminal Law & Procedure > Appeals > Standards
of Review > General Overview


Criminal Law & Procedure > ... > Standards of
Review > Plain Error > General Overview


HN9 Where an appellant has failed to demonstrate
either plain error or ineffective assistance of
counsel, a court can apply the exceptional
circumstances concept to avoid a manifest
injustice.


Criminal Law & Procedure > Appeals > Standards
of Review > General Overview


HN10 The exceptional circumstances concept is
used sparingly, properly reserved for truly
exceptional situations involving ″rare procedural
anomalies.″


Criminal Law & Procedure > ... > Reviewability >
Preservation for Review > General Overview


Criminal Law & Procedure > Appeals > Standards
of Review > General Overview


HN11 The Utah Supreme Court has applied the
exceptional circumstances concept where a change
in law or the settled interpretation of law colored
the failure to have raised an issue at trial.


Governments > Legislation > Effect & Operation >
Amendments


Governments > Legislation > Statute of
Limitations > Extensions & Revivals


HN14 A statutory amendment enlarging a statute
of limitations will extend the limitations period
applicable to a crime already committed only if
the amendment becomes effective before the
previously applicable statute of limitations has
run, thereby barring prosecution of the crime.


Criminal Law & Procedure > ... > Sex Crimes >
Sexual Assault > General Overview


HN12 For a jury to convict for aggravated sexual
abuse under Utah Code Ann. § 76-5-404.1 (2003),
it has to find the elements of sexual abuse plus
one other factor: that the abuser held a position of
special trust in relation to the victim. Utah Code
Ann. § 75-5-404.1(4)(h) (2003).
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Criminal Law & Procedure > Criminal Offenses >
Lesser Included Offenses > General Overview


Criminal Law & Procedure > Appeals > Remand &
Remittitur


HN13 An appellate court may enter a judgment of
a lesser included offense if the trier of fact found
each element of the offense and the error in the
conviction of the greater offense does not affect
the findings of the lesser offense.


Criminal Law & Procedure > ... > Counsel >
Effective Assistance of Counsel > General


Overview


Criminal Law & Procedure > Trials > Closing
Arguments > Inflammatory Statements


Criminal Law & Procedure > ... > Reviewability >
Preservation for Review > General Overview


Criminal Law & Procedure > ... > Standards of
Review > Plain Error > General Overview


HN15 Under both the plain error and ineffective
assistance of counsel theories for unpreserved
errors, an appellant is required to show that he
was prejudiced by a prosecutor’s closing
arguments.


Criminal Law & Procedure > Juries & Jurors >
Challenges for Cause > General Overview


Criminal Law & Procedure > Juries & Jurors > Voir
Dire > General Overview


Criminal Law & Procedure > Postconviction
Proceedings > Motions for New Trial


HN16 To merit a new trial based on juror
misconduct, a defendant must demonstrate that
(1) a juror failed to answer honestly a material
question on voir dire, and (2) a correct response
would have provided a valid basis for a challenge
for cause.


Criminal Law & Procedure > Postconviction
Proceedings > Motions for New Trial


Criminal Law & Procedure > ... > Standards of
Review > Abuse of Discretion > General Overview


HN17 Absent a clear abuse of discretion, the
denial of a new trial motion will be affirmed.


Criminal Law & Procedure > Juries & Jurors > Voir
Dire > General Overview


Criminal Law & Procedure > ... > Standards of
Review > Harmless & Invited Error > General
Overview


Criminal Law & Procedure > ... > Standards of
Review > Plain Error > General Overview


HN18 Where defense counsel does not express
any concerns with voir dire, other than those
discussed and resolved at trial, counsel has invited
any alleged error. An appellate court is thus
precluded from addressing a plain error claim.


Criminal Law & Procedure > ... > Counsel >
Effective Assistance of Counsel > Tests for


Ineffective Assistance of Counsel


HN19 Counsel’s conduct must be reviewed from
counsel’s perspective at the time of the questioned
performance, making every effort to eliminate the
distorting effects of hindsight.


Civil Procedure > ... > Justiciability > Standing >
General Overview


Constitutional Law > ... > Case or Controversy >
Standing > Elements


HN20 To have standing, a person must have
suffered some distinct and palpable injury that
gives him a personal stake in the outcome. The
determination of the question does not require
lengthy analysis.


Criminal Law & Procedure > ... > Jury
Instructions > Particular Instructions > Reasonable
Doubt


HN21 The determinative question is whether jury
instructions, taken as a whole, correctly
communicate that a defendant cannot be convicted
of a crime except upon proof beyond a reasonable
doubt of every fact necessary to constitute the
crime with which he is charged.
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Opinion by: BENCH


Opinion


[**777] BENCH, Associate Presiding Judge:


[*P1] Defendant Larry McCloud appeals his
conviction of one count of aggravated sexual
abuse of a child, a first degree felony in violation
of Utah Code section 76-5-404.1(4)(h), and three
counts of sodomy on a child, first degree felonies
in violation of Utah Code section 76-5-403.1. See
Utah Code Ann. §§ 76-5-404.1(4)(h), -403.1
(2003). We affirm, but direct that the conviction
of aggravated sexual abuse of a child be reduced
to sexual abuse of a child.


BACKGROUND 1


[*P2] [***2] B.M., born in 1984, alleged that her
father, McCloud, sexually molested her on several
occasions during his post-divorce visits. The first
act occurred in 1989, when B.M. was five, and
consisted of McCloud sexually abusing B.M. in
the shower. Additional acts of sexual contact
occurred when B.M. was between the ages of
seven and ten. In 1998, when she was fourteen,
B.M. told a therapist about the shower incident. In
2000, after B.M. experienced continual weight
loss, sleeplessness, and an attempted suicide, she
began revealing all the incidents of sexual contact
to various people including her mother, a
psychiatrist, a psychologist, a biofeedback


counselor, and a Utah Division of Child and
Family Services caseworker.


[*P3] McCloud maintains that he never had any
sexual contact with B.M. When questioned by the
police about the shower incident, in a delayed
response, McCloud admitted to showering with
B.M. to teach her how to wash her hair. He stated
that his delayed response was out of concern that
the police would see the incident as ″dirty.″


[*P4] Ultimately, McCloud was arrested and
bound over for trial. During the jury voir dire, one
of the jurors, Juror Rodriguez, [***3] did not
disclose certain information regarding her limited
contact with sexually abused victims. After closing
arguments, McCloud moved for a mistrial based
on the prosecutor’s closing statements. The district
court subsequently denied McCloud’s motion for
a mistrial. The jury returned a verdict, convicting
McCloud of aggravated sexual abuse of a child
for the shower incident (Count 1), and three
counts of sodomy on a child (Counts 3, 4, and 7).
He was acquitted on the remaining three counts of
sodomy (Counts 2, 5, and 6). McCloud motioned
for a new trial, alleging juror misconduct and
claiming that the district court applied an incorrect
statute of limitations to Count 1. The district court
denied McCloud’s motion for a new trial.
McCloud now appeals.


ISSUES AND STANDARDS OF REVIEW


[*P5] McCloud first asserts that the correct
statute of limitations bars the charge of aggravated
sexual abuse of a child and that this error requires
reversal on all counts and a new trial. HN1
McCloud did not raise this issue below, and thus,
must show either plain error, ineffective assistance
of counsel, or exceptional circumstances. 2 See
State v. Weaver, 2005 UT 49, P18, 122 P.3d 566,
531 Utah Adv. Rep. 15 [***4] (stating that HN2


1
″We relate the facts in the light most favorable to the jury’s verdict.″ State v. Litherland, 2000 UT 76, P2, 12 P.3d 92.


2 McCloud’s statute of limitations argument on appeal is different from the argument in his motion for a new trial; thus, he is raising
his current claim here for the first time.
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there are three instances when an issue may be
raised for the first time on appeal: plain error,
ineffective assistance of counsel, and exceptional
circumstances).


[*P6] Second, McCloud argues that the
prosecutor’s comments in closing arguments,
stating that the defense had copies of B.M.’s prior
interviews and testimonies and that her trial
testimony had been consistent, amounts to
prosecutorial misconduct. McCloud did not raise
this issue below, and thus, must show either plain
error, ineffective assistance of counsel, or
exceptional circumstances. See id.


[*P7] [**778] Third, McCloud contends that the
district court erred in denying his motion for a
new trial for juror misconduct. HN3 ″When
reviewing a trial court’s denial of a motion for a
new trial, we will not reverse absent a clear abuse
of discretion by the [***5] trial court.″ State v.
Pinder, 2005 UT 15, P20, 114 P.3d 551 (citations
and quotations omitted). The legal standards
applied in denying the motion are reviewed for
correctness, and the factual findings are reviewed
for clear error. See id.


[*P8] Fourth, McCloud asserts a new trial is
required because the district court did not
adequately cover voir dire instructions proposed
by McCloud’s trial counsel. McCloud did not
raise this issue below, and thus, must show plain
error, ineffective assistance of counsel, or
exceptional circumstances. See Weaver, 2005 UT
49 at P18.


[*P9] Fifth, McCloud contends that the district
court erred in denying his motion for mistrial
where the court allowed the jury to convict on the
basis of proof that was a year off the charged date.
HN4 This court reviews a district court’s ruling
on a mistrial motion for an abuse of discretion.
See State v. Cram, 2002 UT 37, P6, 46 P.3d 230.


[*P10] Finally, McCloud argues that the
reasonable doubt jury instructions were inadequate.
McCloud did not raise this issue below, and thus,


must show plain error, ineffective assistance of
counsel, or exceptional [***6] circumstances. See
Weaver, 2005 UT 49 at P18.


ANALYSIS


I. Statute of Limitations


[*P11] McCloud asserts that the correct statute of
limitations bars Count 1, aggravated sexual abuse
of a child. On appeal, the parties concede that the
incorrect statute of limitations for Count 1 was
applied at the trial level. After the trial in this case,
the Utah Supreme Court in State v. Lusk, 2001 UT
102, 37 P.3d 1103, clarified a statutory amendment.
In 1996, HN5 the legislature added aggravated
sexual abuse to those offenses qualifying for an
extended statute of limitations of four years after
the report of the crime. See id. at P16. Prior to
1996, aggravated sexual abuse of a child was part
of the general catchall statute of limitations of just
four years after the act. See id. at P13; Utah Code
Ann. § 76-1-302(1)(a) (1978). The court in Lusk
held that the 1996 amendment cannot be applied
retroactively to cases wherein the four year catchall
statute of limitations had expired prior to 1996.
See id. at PP25-31. In this case, Count 1 took
place in 1989; therefore, the claim expired in
1993, precluding the application [***7] of the
1996 amendment.


[*P12] Claiming plain error, ineffective assistance
of counsel, and exceptional circumstances,
McCloud contends that the correct statute of
limitations must be applied. HN6 In order to
establish plain error, McCloud must show: ″(i) an
error exists; (ii) the error should have been obvious
to the trial court; and (iii) the error is harmful.″
State v. Dunn, 850 P.2d 1201, 1208 (Utah 1993).
HN7 The statute of limitations is a defense that
may be waived. See James v. Galetka, 965 P.2d
567, 572-573 (Utah Ct. App. 1998). Because the
statute of limitations is a waivable defense, the
district court did not commit plain error by not
invoking the defense on behalf of McCloud.
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[*P13] HN8 To establish ineffective assistance of
counsel, McCloud must demonstrate that trial
counsel’s performance ″was deficient, in that it
fell below an objective standard of reasonable
professional judgment″ and that the performance
was prejudicial. State v. Litherland, 2000 UT 76,
P19, 12 P.3d 92. The law at issue here was not
clear until after trial, when the Utah Supreme
Court decided Lusk. McCloud therefore cannot
show that his trial [***8] counsel rendered
deficient performance by not knowing at trial that
the amended statute of limitations did not apply to
Count 1.


[*P14] HN9 Though McCloud has failed to
demonstrate either plain error or ineffective
assistance of counsel, we can apply the exceptional
circumstances concept to avoid a manifest
injustice. See State v. Nelson-Waggoner, 2004 UT
29, P23, 94 P.3d 186. HN10 This concept ″is used
sparingly, properly reserved for truly exceptional
situations . . . involving ’rare procedural
anomalies.’″ State v. Irwin, 924 P.2d 5, 11 (Utah
Ct. App. 1996) (quoting [**779] Dunn, 850 P.2d
at 1209 n.3). HN11 The Utah Supreme Court has
applied this concept ″where a change in law or the
settled interpretation of law colored the failure to
have raised an issue at trial.″ Id. at 10; see also
State v. Lopez 873 P.2d 1127, 1134 n.2 (Utah
1994); State v. Haston, 846 P.2d 1276, 1277 (Utah
1993).


[*P15] Although the statute of limitations was
unclear at the time of trial, the law has now been
clarified. Based on exceptional circumstances,
McCloud asserts that the statute of limitations
entitles him to a new trial. [***9] A new trial,
however, is not necessary. Each element of the
lesser included offense of sexual abuse of a child
on Count 1 was established at trial, and that


offense is not barred by the statute of limitations.
3 HN12 For the jury to convict for aggravated
sexual abuse under Utah Code section 76-5-404.1,
it had to find the elements of sexual abuse plus
one other factor--that McCloud held a ″position of
special trust in relation to″ B.M. Utah Code Ann.
§ 76-5-404.1(4)(h) (2003). ″There is no question
that the jury found beyond a reasonable doubt all
the facts necessary to convict″ McCloud of sexual
abuse of a child for Count 1, which charge was
not time barred. Dunn, 850 P.2d at 1212.
Therefore, based on exceptional circumstances,
we vacate the conviction for aggravated sexual
abuse of a child on Count 1 and remand the case
for resentencing for the lesser included offense of
sexual abuse of a child. See id. (holding that
HN13 the appellate court may enter a judgment of
a lesser included offense if the trier of fact found
each element of the offense and the error in the
conviction of the greater offense did not affect the
findings of the lesser offense); State v. Lyman, 966
P.2d 278, 285 (Utah Ct. App. 1998) [***10]
(stating that the appellate court may enter judgment
for misdemeanor theft where evidence supports
such conviction though it did not support the
felony conviction).


II. Prosecutorial Misconduct


[*P16] McCloud asserts prosecutorial misconduct
[***11] based on the prosecutor’s alleged


misrepresentations in closing arguments that the
defense had copies of B.M.’s prior interviews and
testimonies and that her trial testimony had been
consistent. McCloud contends that relief for this
error should be granted HN15 under both plain
error and ineffective assistance of counsel. Both
of these theories require McCloud to show that he
was prejudiced by the prosecutor’s closing
arguments. See State v. Ellifritz, 835 P.2d 170, 174


3 In 1991, the legislature extended the statute of limitations for sexual abuse of a child to four years after the reporting of the incident.
See State v. Lusk, 2001 UT 102, P16, 37 P.3d 1103. Pursuant to the reasoning in Lusk, this amendment may be applied retroactively to
the charge of sexual abuse of a child for Count 1, because the previous statute of limitations had not expired at the time of the amendment.
See Lusk, 2001 UT at P26 (″We hold that HN14 a statutory amendment enlarging a statute of limitations will extend the limitations period
applicable to a crime already committed only if the amendment becomes effective before the previously applicable statute of limitations
has run, thereby barring prosecution of the crime.″).
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(Utah Ct. App. 1992). In this case, regardless of
whether the arguments constituted misconduct,
the comments did not prejudice McCloud. The
jury acquitted on the counts where McCloud
presented evidence of confusion as to the dates of
the alleged abuse; therefore, it is evident that the
jury was not misled into believing that B.M.’s
testimony was consistent. Thus, where McCloud
has not shown prejudice, he cannot prevail on his
claims of plain error and ineffective assistance of
counsel. See id.


III. Juror Misconduct


[*P17] McCloud contends that a new trial is
required because of Juror Rodriguez’s alleged
misconduct during voir dire. HN16 To merit a
new trial based on juror misconduct, McCloud
must demonstrate [***12] ″that (1) ’a juror failed
to answer honestly a material question on voir
dire,’ and (2) ’a correct response would have
provided a valid basis for a challenge for cause.’″
State v. Thomas, 830 P.2d 243, 245 (Utah 1992)
(quoting McDonough Power Equip., Inc. v.
Greenwood, 464 U.S. 548, 556, 104 S. Ct. 845, 78
L. Ed. 2d 663 (1984)). McCloud argued in his
motion for a new trial that Juror Rodriguez failed
to answer honestly three voir dire questions. First,
Juror Rodriguez was asked whether she, a close
family member, or a close friend volunteered or
worked for a victim’s organization. [**780] Juror
Rodriguez did not mention her occupation as a
school teacher at an alternative high school or her
friend’s occupation as a language arts teacher and
part-time school counselor. But because a school
is not a victim’s organization, Juror Rodriguez’s
nonresponse was not dishonest.


[*P18] Second, when asked if she had any close
friends who had been victims of similar crimes,
Juror Rodriguez did not disclose a supportive
relationship she maintained with a student who
had been sexually abused. Juror Rodriguez
testified that, although she cared for this student,
she did not consider [***13] the student a close
personal friend, and thus, the student did not come


to mind when asked about close friends in voir
dire. The failure to disclose this relationship does
not constitute a dishonest answer.


[*P19] Third, Juror Rodriguez remained silent
when asked whether there was anything that
would impact her service as a juror. Besides the
evidence presented for the first two questions,
which we find unpersuasive, there was no further
evidence to show why Juror Rodriguez should
have spoken up when asked this catchall question.
Therefore, because McCloud has not demonstrated
that Juror Rodriguez ″failed to answer honestly a
material question,″ Thomas, 830 P.2d at 245, the
district court did not clearly abuse its discretion in
denying McCloud’s motion for a new trial based
on juror misconduct. See State v. Pinder, 2005 UT
15, P20, 114 P.3d 551 (stating that HN17 ″absent
a clear abuse of discretion″ the denial of a new
trial motion will be affirmed).


IV. Inadequate Voir Dire


[*P20] McCloud next argues that a new trial is
required because of inadequate voir dire. McCloud
contends that relief for this error should be granted
under plain error [***14] or ineffective assistance
of counsel. HN18 Where defense counsel did not
express any concerns with the voir dire, other than
those discussed and resolved at trial, counsel
invited any alleged error. We are thus precluded
from addressing the plain-error claim. See State v.
Hamilton, 2003 UT 22, P54, 70 P.3d 111; State v.
Miller, 674 P.2d 130, 131 (Utah 1983) (″Counsel
neither objected, reminded the judge of the
oversight, made a new request, nor asked
permission personally to voir dire the jury. . . .
Such failure effectively waived the error.″).


[*P21] Further, to establish ineffective assistance
of counsel, McCloud must demonstrate that trial
counsel’s performance ″was deficient, in that it
fell below an objective standard of reasonable
professional judgment″ and that the performance
was prejudicial. State v. Litherland, 2000 UT 76,
P19, 12 P.3d 92. Though defense counsel’s
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proposed voir dire questions were not given
verbatim, they were given in substance. Thus, the
defense did not perform deficiently in not objecting
to the district court’s voir dire questions.
McCloud’s ineffective assistance claim therefore
fails. See id. [***15]


[*P22] Notably, the Supreme Court in Strickland
v. Washington, 466 U.S. 668, 689, 104 S. Ct. 2052,
80 L. Ed. 2d 674 (1984) stated that HN19
counsel’s conduct must be reviewed from
counsel’s perspective at the time of the questioned
performance, making every effort to ″eliminate
the distorting effects of hindsight.″ Because Juror
Rodriguez’s alleged bias as a school teacher, who
had some level of contact with sexually abused
students, did not become evident until after trial, it
cannot be used to show error in not pursuing a
particular line of questions during voir dire.


V. Court’s Instruction on Count 2


[*P23] McCloud argues that a new trial is
required because of the court’s instruction that a
conviction could rest on evidence a year off the
charged date. At trial, McCloud objected to the
State’s closing argument that ″as to Count No. 2,
Christmas Eve, I ask you to find that B.M. was
abused two Christmas Eves, the one in 1993, and
the other one on or about Christmas Eve of 1991.
Meaning it could be Christmas 1992 . . . .″
McCloud argued at trial and later moved for a
mistrial on the grounds that ″you cannot argue a
one year date later as being part of on or about in
a charged [***16] information . . . it is in violation
of the right of confrontation.″ The district court
instructed the jury that ″if they believed that
Christmas Eve 1992 is on or about Christmas Eve
of 1991, they may make [**781] that
determination,″ and dismissed McCloud’s motion
for a mistrial.


[*P24] The State asserts that McCloud does not
have standing to argue this point. HN20 ″To have
standing, [McCloud] must have ’suffered some
distinct and palpable injury that gives him a


personal stake in the outcome.’″ State v. Tuttle,
780 P.2d 1203, 1207 (Utah 1989) (citations
omitted). The ″determination of the question does
not require lengthy analysis.″ Id. Where McCloud
was acquitted for Count 2, he did not suffer a
distinct injury, and therefore, lacks standing to
challenge this instruction.


VI. The Reasonable Doubt Instructions


[*P25] McCloud argues that a new trial is
required because the jury instructions did not
include that the State’s proof must obviate all
reasonable doubt as required by State v. Robertson,
932 P.2d 1219, 1232 (Utah 1997). McCloud
claims that the failure to include the term ″obviate″


in the jury instructions ″constituted structural
[***17] error which [unlike a plain error claim]


requires no showing of harm.″ State v. Weaver,
2005 UT 49, P6, 122 P.3d 566, 531 Utah Adv.
Rep. 15. ″’We need not determine whether
[McCloud’s] failure to object to the reasonable
doubt instructions forecloses his claim of structural
error because we conclude that the [district]
court’s reasonable doubt instructions were not
erroneous--the first prong in structural error and
plain error analyses.’″ Id. (quoting State v. Cruz,
2005 UT 45, P18, 122 P.3d 543, 530 Utah Adv.
Rep 30).


[*P26] In State v. Reyes, 2005 UT 33, 116 P.3d
305, the Utah Supreme Court overruled the
Robertson test, and adopted the standard set forth
in Victor v. Nebraska, 511 U.S. 1, 5, 114 S. Ct.
1239, 127 L. Ed. 2d 583 (1994). See Weaver, 2005
UT 49 at P7. ″Under that standard, HN21 the
determinative question now is whether the
instructions, taken as a whole, correctly
communicate that a defendant cannot be convicted
of a crime except upon proof beyond a reasonable
doubt of every fact necessary to constitute the
crime with which he is charged.″ Id. (citation and
quotations omitted). The instructions in this case,
″provided [***18] a clear and accurate definition
of proof beyond a reasonable doubt and correctly
informed the jury of the prosecution’s burden of
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proving the defendant’s guilt.″ Id. at P8. Where
the instructions conveyed all the information
required by the Victor test, ″the trial court’s
reasonable doubt instructions were not erroneous
and do not warrant a new trial.″ Id.


CONCLUSION


[*P27] We affirm the convictions for sodomy on
a child, Counts 3, 4, and 7. We remand the case to
the district court with instructions to set aside
McCloud’s conviction of aggravated sexual abuse
of a child, to enter a judgment for sexual abuse of


a child on Count 1, and to sentence McCloud
accordingly.


Russell W. Bench,


Associate Presiding Judge


[*P28] WE CONCUR:


Judith M. Billings,


Presiding Judge


William A. Thorne Jr., Judge
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LexisNexis® Headnotes


Criminal Law & Procedure > Sentencing >
Restitution


Criminal Law & Procedure > ... > Standards of
Review > Abuse of Discretion > General Overview


HN1 An appellate court will not disturb a trial
court’s order of restitution unless the trial court
exceeds the authority prescribed by law or abuses
its discretion. Furthermore, whether a restitution
award is proper depends solely upon interpretation
of the governing statute, and the trial court’s
interpretation of a statute presents a question of
law, which the appellate court reviews for
correctness.


Criminal Law & Procedure > Sentencing >
Restitution


HN2 Utah’s restitution statute states that a trial
court shall order that the defendant make
restitution to victims of crime″ when ″a defendant
is convicted of criminal activity that has resulted
in pecuniary damages. Utah Code Ann. §
77-38a-302(1) (Supp. 2007). The current version
of the statute defines pecuniary damages as all


demonstrable economic injury, whether or not yet
incurred, which a person could recover in a civil
action arising out of the facts or events constituting
the defendant’s criminal activities. Utah Code
Ann. § 77-38a-102(6) (Supp. 2007).


Constitutional Law > ... > Bills of Attainder & Ex
Post Facto Clause > Ex Post Facto Clause >
Application & Interpretation


Governments > Legislation > Effect & Operation >
Retrospective Operation


HN3 When the Legislature alters the penalty for a
crime after a defendant has allegedly committed
the crime but before sentencing, the new
statute--the one in effect at the time of
sentencing--is applied so long as it does not raise
a constitutional question of being an ex post facto
law by reason of increasing the punishment.


Insurance Law > ... > No Fault Coverage > Personal
Injury Protection > General Overview


HN4 According to Utah’s no-fault automobile
insurance statutes, an insurer’s right to bring a
cause of action for alleged damages and personal
injuries arising out of an automobile accident is
limited. Utah Code Ann. § 31A-22-309(1)(a)
(2005). By expressly limiting an insured, injured
party from suing to recover general damages
resulting from an accident, the no-fault insurance
statute also effectively protects the liable
wrongdoer from such claims. Indeed, the Utah
Supreme Court has stated that the no-fault
insurance act confers two privileges: first, the
insured party is granted partial tort immunity;







second, the insured party is not personally liable
for the personal injury protection (PIP) benefits.
Under the Utah No-Fault Insurance Act, the
tortfeasor who has the required security, is not
personally liable to the injured person for payment
of PIP payments; therefore, the tortfeasor has no
personal legal obligation to reimburse the injured
party’s insurer. More recently, the Utah Supreme
Court reaffirmed that under Utah’s revised no-fault
insurance statutes, tortfeasors who maintain
no-fault insurance on their vehicles are not
personally liable for PIP benefits and are immune
from suit for PIP-type claims.


Criminal Law & Procedure > Sentencing >
Restitution


Insurance Law > ... > No Fault Coverage > Personal
Injury Protection > General Overview


HN5 Where the insured under the policy is or
would be held legally liable for the personal
injuries sustained by any person to whom benefits
required under personal injury protection have
been paid by another insurer, the insurer of the
person who would be held legally liable shall
reimburse the other insurer for the payment, but
not in excess of the amount of damages
recoverable; and the issue of liability for that
reimbursement and its amount shall be decided by
mandatory, binding arbitration between the
insurers. In other words, the no-fault insurer has a
limited, equitable right to seek reimbursement in
arbitration proceedings against the liability insurer.
Thus, a no-fault insurer’s only forum for
recoupment of PIP benefits is arbitration with the
other insurance provider. Utah Code Ann. §
31A-22-309(6)(a), (b).


Insurance Law > ... > No Fault Coverage > Personal
Injury Protection > General Overview


HN6 Although the current version of the Utah
No-Fault Insurance Act has deleted the language
″from the defendant,″ it still requires that the
pecuniary damages be recoverable ″in a civil
action.″ Utah Code Ann. § 77-38a-102(6). The


exclusive forum for reimbursement of personal
injury protection payments is an arbitration
proceeding between the insurers. Utah Code Ann.
§ 31A-22-309(6).


Civil Procedure > ... > Pleadings > Complaints >
General Overview


Civil Procedure > ... > Alternative Dispute
Resolution > Arbitration > General Overview


HN7 According to Utah. R. Civ. P. 3, a civil
action is commenced (1) by filing a complaint
with the court, or (2) by service of a summons
together with a copy of the complaint. Arbitration,
on the other hand, does not require the filing of a
complaint and is not conducted in a court of Utah.
Utah Code Ann. §§ 78-31a-110 (2002), 73-31a-112
(2002).


Criminal Law & Procedure > Sentencing >
Restitution


HN8 A restitution order may include pecuniary
damages incurred by a victim of the subject crime.
Utah Code Ann. § 77-38a-302(1). Pecuniary
damages are all demonstrable economic injury,
whether or not yet incurred, which a person could
recover in a civil action arising out of the facts or
events constituting the defendant’s criminal
activities. Utah Code Ann. § 77-38a-102(6).


Counsel: Michael J. Petro, Provo, for Appellant.


Mark L. Shurtleff and Brett J. DelPorto, Salt Lake
City, for Appellee.


Judges: Carolyn B. McHugh, Judge. WE
CONCUR: Judith M. Billings, Judge, William A.
Thorne Jr., Judge.


Opinion by: Carolyn B. McHugh
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[**1142] McHUGH, Judge:
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[*P1] Defendant Brian K. Miller challenges the
trial court’s order awarding restitution to Safeco
Insurance Company (Safeco). We reverse.


BACKGROUND


[*P2] On October 31, 2003, Miller drove his
vehicle through a red light and broadsided the
vehicle of Sharane Haymond, who was attempting
a left turn in the intersection. The collision severely
injured Ms. Haymond and killed her
seven-year-old daughter, Karlee Haymond. The
police officers who responded to the accident
observed that Miller appeared intoxicated and the
officers administered a field sobriety test, which
Miller failed. Miller then admitted to police that
he had taken Oxycontin and other prescription
drugs prior to the accident. 1 A subsequent
toxicology test confirmed Miller’s chemical
impairment.


[*P3] Miller’s insurer, Unigard [***2] Insurance
Company (Unigard), negotiated a settlement with
Ms. Haymond’s insurer, Safeco, to resolve Miller’s
civil liability for the accident. Unigard paid $
50,000 to Mr. and Ms. Haymond for the wrongful
death of Karlee Haymond. Unigard also paid Ms.
Haymond $ 45,000 for her additional claims, and
over $ 9000 for damages to Ms. Haymond’s
vehicle. Ms. Haymond’s own insurer, Safeco,
paid her [**1143] $ 25,000 in underinsured
motorist coverage for her physical and emotional
injuries, and $ 25,000 to Mr. and Ms. Haymond
for the wrongful death of their daughter. Safeco
also paid Ms. Haymond $ 10,000 in Personal
Injury Protection (PIP) benefits for Karlee’s and
Ms. Haymond’s medical expenses. In an email
from a Safeco representative to a Unigard
representative, in connection with the settlement
negotiations between the carriers, Safeco’s
representative stated that Safeco ″agreed to waive
[its] PIP subrogation″ from Unigard.


[*P4] In addition to the Haymonds’ civil claims,
the State brought a criminal action against Miller
for his role in the accident. The State charged
Miller with automobile homicide, a second degree
felony, see Utah Code Ann. § 76-5-207(3) (Supp.
2007); possession or use of a controlled
[***3] substance, a third degree felony, see Utah


Code Ann. § 58-37-8(2)(a)(i), (b)(ii) (Supp. 2007);
and driving under the influence of alcohol or
drugs, a class B misdemeanor, see Utah Code
Ann. §§ 41-6a-502 (2005), -503 (Supp. 2007). 2 In
October of 2005 and after the preliminary hearing,
Miller pleaded guilty to third degree felony
automobile homicide, see Utah Code Ann. §
76-5-207(2), and attempted illegal possession or
use of a controlled substance, a class A
misdemeanor, see Utah Code Ann. §
58-37-8(2)(a)(i). The trial court sentenced Miller
to thirty-six months of probation, 365 days in jail,
and fined Miller a total of $ 1900.


[*P5] The State then moved for a restitution
hearing, which motion was granted. See Utah
Code Ann. § 77-38a-302 (Supp. 2007) (setting
forth criteria for restitution). In anticipation of the
hearing, Ms. Haymond filed a request for
restitution. Safeco also sought $ 10,000 in
restitution for the PIP benefits it paid to Ms.
Haymond for medical expenses. At the May 4,
2006 restitution [***4] hearing, Ms. Haymond
withdrew her request for restitution. The trial
court then ruled that Safeco was entitled to
restitution and ordered Miller to pay Safeco $
10,000 as reimbursement for the PIP benefits.
Miller now appeals the restitution order.


ISSUE AND STANDARDS OF REVIEW


[*P6] Miller claims that the trial court erred by
awarding restitution to Safeco for its PIP payments
to Ms. Haymond. HN1 ″We will not disturb a trial
court’s order of restitution unless the trial court


1 Miller also admitted that he had no prescription for any of the drugs he had consumed prior to the accident.


2 We cite to the current versions of the criminal statutes under which Miller was charged as a convenience to the reader and because
recent amendments to these statutes have been nonsubstantive.
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exceeds the authority prescribed by law or abuses
its discretion.″ State v. Cabrera, 2007 UT App
194, P 6, 163 P.3d 707 (internal quotation marks
omitted). Furthermore, ″[w]hether a restitution
[award] is proper . . . depends solely upon
interpretation of the governing statute, and the
trial court’s interpretation of a statute presents a
question of law, which we review for correctness.″
State v. Gibson, 2006 UT App 490, P 6, 153 P.3d
771 (second and third alterations in original)
(internal quotation marks omitted). 3


ANALYSIS


[*P7] Miller contends [***5] that the trial court’s
restitution order was erroneous because, under
Utah’s no-fault automobile insurance statutes,
Safeco could not recover the PIP benefits it paid
to Ms. Haymond in a civil action. In response, the
State argues that limitations on civil damage
awards, such as those imposed by the no-fault
insurance statutes, should not rigidly limit
restitution awards in criminal cases. Instead, the
State suggests that the trial court could consider
whether an order of restitution in this instance
would further the legislative goals of the Crime
Victims Restitution Act (the Act), see Utah Code
Ann. §§ 77-38a-101 to -502 (2003 & Supp. 2007).
We agree with Miller and conclude that, under the
plain language of the Act, Safeco was not entitled
to restitution of PIP benefits.


[*P8] HN2 Utah’s restitution statute states that a
trial ″court shall order that the defendant make
restitution to victims of crime″ when ″a defendant
is convicted of criminal activity [**1144] that has
resulted in pecuniary damages.″ Id. §
77-38a-302(1) (emphasis added). Until recently,
the Act defined pecuniary damages as ″all special
damages, but not general damages, which a person
could recover against the defendant in a civil
[***6] action arising out of the facts or events


constituting the defendant’s criminal activities.″


Id. § 77-38a-102(6) (2003) (amended 2005)
(emphasis added). However, the legislature
amended this definition in 2005. See Act of May
2, 2005, ch. 96, sec. 3, § 77-38a-102, 2005 Utah
Laws 653, 654. The current version of the statute
defines pecuniary damages as ″all demonstrable
economic injury, whether or not yet incurred,
which a person could recover in a civil action
arising out of the facts or events constituting the
defendant’s criminal activities.″ Utah Code Ann.
§ 77-38a-102(6) (Supp. 2007). Thus, the 2005
amendment added the phrase ″all demonstrable
economic injury″ and deleted the phrase ″against
the defendant.″ Compare id. § 77-38a-102(6)
(2003) (amended 2005), with id. § 77-38a-102(6)
(Supp. 2007).


[*P9] Miller committed his crimes in 2003 and
pleaded guilty in October of 2005. The restitution
hearing occurred in May of 2006. Thus, the
amendment to the definition of pecuniary damages
occurred after Miller’s criminal acts but before
Miller pleaded guilty and received his sentence.
The timing of the 2005 amendment is significant
because


HN3 [w]hen the Legislature alters the penalty
for a crime [***7] after a defendant has
allegedly committed the crime but before
sentencing, the new statute--the one in effect
at the time of sentencing--is applied so long as
″it does not raise a Constitutional question of
being an ex post facto law by reason of
increasing the punishment.″


State v. Dominguez, 1999 UT App 343, P 11, 992
P.2d 995 (quoting Belt v. Turner, 25 Utah 2d 380,
483 P.2d 425, 426 (1971)).


[*P10] Because neither party addressed the effect
of the amendment to Utah Code section
77-38a-102(6), we requested supplemental
briefing on the issue. In that supplemental briefing,
both parties contend that the amendment to the


3 We do not reach Miller’s additional arguments on appeal because we determine that his claim that the trial court’s restitution order
was erroneous as a matter of law is dispositive.
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definition of pecuniary damages does not raise an
ex post facto concern. As such, we shall assume,
without deciding, that the 2005 amendment is not
an ex post facto law, and we will apply the current
definition of pecuniary damages. 4


[*P11] The current version of the Act
[***8] defines pecuniary damages as ″all


demonstrable economic injury, whether or not yet
incurred, which a person could recover in a civil
action arising out of the facts or events constituting
the defendant’s criminal activities.″ Utah Code
Ann. § 77-38a-102(6). We therefore must
determine whether the restitution sought by Safeco
constitutes pecuniary damages that are recoverable
in a civil action, see id., despite Utah’s no-fault
insurance statutes.


I. Recovery of PIP Benefits


[*P12] HN4 According to Utah’s no-fault
automobile insurance statutes, an insurer’s right
to bring a cause of action for alleged damages and
personal injuries arising out of an automobile
accident is limited. See Utah Code Ann. §
31A-22-309(1)(a) (2005) (providing that ″[a]
person who has . . . direct benefit coverage under
a policy which includes personal injury protection
may not maintain a cause of action for general
damages arising out of personal injuries alleged to
have been caused by an automobile accident″
except in specifically enumerated circumstances).


[*P13] By expressly limiting an insured, injured
party from suing to recover general damages
resulting from an accident, the no-fault insurance
statute also effectively protects [***9] the liable
wrongdoer from such claims. Indeed, the Utah


Supreme Court has stated that ″the no-fault
insurance act confers two privileges: first, [the
insured party] is granted partial tort immunity;
second, [the insured party] is not personally liable
for the [PIP] benefits.″ Allstate Ins. Co. v. Ivie,
606 P.2d 1197, 1200 (Utah 1980) (interpreting
Utah’s prior no-fault insurance statute, see Utah
Code Ann. § 31-41-9 (1974) (repealed [**1145]
and renumbered 1985)). The Ivie court explained
that: ″Under the Utah No-Fault Insurance Act, the
tort-feasor who has the required security, is not
personally liable to the injured person for payment
of [PIP payments]; therefore, the tort-feasor has
no personal legal obligation to reimburse the
injured party’s insurer.″ Ivie, 606 P.2d at 1202-03
(emphasis added) (citation omitted). More recently,
the Utah Supreme Court reaffirmed that under
Utah’s revised no-fault insurance statutes,
″tortfeasors who maintain no-fault insurance on
their vehicles are not personally liable for PIP
benefits and are immune from suit for PIP-type
claims.″ Bear River Mut. Ins. Co. v. Wall, 1999
UT 33, P 10, 978 P.2d 460 (upholding Ivie and
discussing renumbered version of Utah’s


[***10] no-fault insurance statutes). 5


Consequently, Safeco could not have recovered its
PIP payments from Miller in a civil action.
Therefore, a claim against Miller cannot justify
the inclusion of those PIP benefits in an order of
restitution under the definition of pecuniary
damages in the Act. See Utah Code Ann. §
77-38a-102(6) (defining pecuniary damages as all
economic injury ″a person could recover in a civil
action″); see also id. § 77-38a-302(1) (limiting
restitution to pecuniary damages).


4 We express serious concern, however, over the ex post facto implications of the amendment under the facts of this case. The deletion
of the phrase ″against the defendant″ may impact the scope of Miller’s liability for restitution, but because the issue was not raised we
save this determination for another day.


5 The only exception to the no-fault insurance statutes’ general prohibition on claims brought by insured accident victims is that such
″victims may still bring claims against tortfeasors for pain and suffering, as well as for economic losses, in excess of the statutory PIP
limit.″ Bear River Mut. Ins. Co. v. Wall, 1999 UT 33, P 10, 978 P.2d 460; see also Utah Code Ann. § 31A-22-309(1)(a) (2005)
(enumerating types of claims that insured accident victim may maintain despite having PIP coverage). This exception to the no-fault
insurance statutes is inapplicable here, however, because any right to recover belongs to Ms. Haymond as the accident victim and not
to Safeco as her insurer.
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[*P14] The no-fault insurance [***11] statutes
provide only one method for insurers who have
paid PIP benefits--such as Safeco--to seek
reimbursement.


HN5 [W]here the insured under the policy is
or would be held legally liable for the personal
injuries sustained by any person to whom
benefits required under personal injury
protection have been paid by another insurer,
. . . the insurer of the person who would be
held legally liable shall reimburse the other
insurer for the payment, but not in excess of
the amount of damages recoverable; and . . .
the issue of liability for that reimbursement
and its amount shall be decided by mandatory,
binding arbitration between the insurers.


Utah Code Ann. § 31A-22-309 (6) (a - b)
(emphasis added). In other words, ″the no-fault
insurer [has] a limited, equitable right to seek
reimbursement in arbitration proceeding[s] against
the liability insurer.″ Ivie, 606 P.2d at 1202; see
also Regal Ins. Co. v. Canal Ins. Co., 2004 UT 19,
P 16, 93 P.3d 99 (″[T]he law requires the
tortfeasor’s PIP insurer to reimburse any other
insurer that has paid PIP benefits to the accident
victim and provides that binding arbitration is the
exclusive vehicle for enforcing that reimbursement
obligation.″ (emphasis omitted)). [***12] Thus, a
no-fault insurer’s only forum for recoupment of
PIP benefits is arbitration with the other insurance
provider.


[*P15] To the extent that Safeco has a right to
recover the PIP payments, its claim of
reimbursement is against Unigard, not Miller.
HN6 Although the current version of the Act has
deleted the language ″from the defendant,″ it still
requires that the pecuniary damages be recoverable
″in a civil action.″ Utah Code Ann. §
77-38a-102(6). The exclusive forum for


reimbursement of PIP payments is an arbitration
proceeding between the insurers. See Utah Code
Ann. § 31A-22-309(6). Thus, we must decide
whether such an arbitration proceeding is a civil
action that could justify the inclusion of the PIP
payments in a restitution order.


[*P16] HN7 According to rule 3 of the Utah
Rules of Civil Procedure, ″[a] civil action is
commenced (1) by filing a complaint with the
court, or (2) by service of a summons together
with a copy of the complaint.″ Utah R. Civ. P. 3.
Arbitration, on the other hand, does not require
the filing of a complaint and is not conducted in a
court of this State. See, e.g., Utah Code Ann. §
78-31a-110 (2002) (stating that arbitration is
initiated by giving other parties notice); [***13] id.
§ 78-31a-112 (2002) (governing appointment of
arbitrators). [**1146] Consequently, Safeco could
not recover its PIP payments from Unigard in a
civil action, and therefore, the trial court’s
restitution award was improper. 6


II. The State’s Additional Arguments


[*P17] Finally, the State relies on State v. Gibson,
2006 UT App 490, 153 P.3d 771, and State v.
Twitchell, 832 P.2d 866 (Utah Ct. App. 1992), in
support of its contention that the trial court’s
restitution order was proper. Such reliance is
misplaced.


[*P18] The State cites Gibson for the proposition
that civil damage awards ″do not create rigid
guidelines that courts must follow in awarding
restitution.″ In Gibson, the defendant challenged a
restitution order on the grounds that it was for an
amount greater than that [***14] recovered in a
civil action arising out of the same facts. See
Gibson, 153 P.3d 771, 2006 UT App 490, P 7.
This court rejected that argument, reasoning that
″[b]ecause the civil judgment covered a smaller


6 Miller claims that Safeco waived any right to recover the PIP payments by its representative’s statement in the email to Unigard that
Safeco ″agreed to waive [its] PIP subrogation.″ Because we hold that, even if not waived, Safeco’s only venue for the recovery of PIP
benefits is an arbitration proceeding and not a civil action as required by the Act, we need not resolve the issue of whether Safeco’s email
constituted a valid waiver.
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time period than the restitution award, it did not
address the same ’facts or events constituting
[Gibson’s] criminal activities.’ Therefore, the
restitution award did not exceed any limits
allegedly set by the plain language of the statute.″
Id. P 8 (quoting Utah Code Ann. § 77-38a-102(6)
(2003) (amended 2005)). Here, Safeco could not
maintain a civil action against Miller or Unigard
for any part of the PIP benefits it paid to Ms.
Haymond. Thus, unlike Gibson, a restitution order
that incorporates those PIP payments would exceed
the express limits set by the plain language of the
statute.


[*P19] Likewise, our decision today is consistent
with Twitchell, where we held that the trial court
had not exceeded its authority prescribed by law
in ordering restitution equal to the insurance
premiums the defendant had obtained by
deception, rather than in an amount limited to the
actual loss to the victims. 7 See Twitchell, 832
P.2d at 870. There, we expressly recognized that
″’the first question before a sentencing
[***15] court is what restitution, if any[,] will best
serve rehabilitative and deterrent purposes?’ and
the second is ’would that be recoverable as
special damages if this were a civil case?’″ Id. at
869 (emphasis added) (quoting State v. Dillon,
292 Ore. 172, 637 P.2d 602, 607 (Or. 1981)). The
State correctly asserts that restitution may serve a
variety of goals, including rehabilitation and
deterrence. Even if such purposes would be
advanced by restitution, however, the trial court
must also consider whether the subject damages
would have been recoverable ″’if this were a civil
case.’″ Id. (quoting Dillon, 637 P.2d at 607).
Because that second question must be answered in
the negative with respect to the PIP benefits paid
by Safeco, those damages do not fall within the
definition of pecuniary damages in the Act and
cannot be included in the restitution award.


[*P20] The cases from other jurisdictions that the
State relied on do not change our analysis. See,


e.g., People v. Bernal, 101 Cal. App. 4th 155, 123
Cal. Rptr. 2d 622, 626-28, 631-32 (Cal. Ct. App.
2002); [***16] People v. Rogers, 20 P.3d 1238,
1240 (Colo. Ct. App. 2000); State v. Kirby, 818 So.
2d 689, 690-91 (Fla. Dist. Ct. App. 2002), aff’d,
863 So. 2d 238 (Fla. 2003); State v. Applegate,
266 Kan. 1072, 976 P.2d 936, 938-40 (Kan.
1999); People v. Gourd, 200 Mich. App. 493, 504
N.W.2d 699, 700 (Mich. Ct. App. 1993). Each of
these decisions was based upon the express
language of the restitution statute at issue. Indeed,
People v. Rogers, 20 P.3d 1238 (Colo. Ct. App.
2000), highlights the importance of the precise
statutory language by noting that PIP benefits
could be recovered under the general restitution
statute but not under the restitution statute
applicable to juveniles.


The juvenile restitution statute specifically
required payment to insurers deriving their
right of recovery from the rights of [**1147]
the victim. Thus, as the victim in that case
would have had no right of recovery under . .
. the No-Fault Act, the insurer had no
subrogation rights for repayment of PIP
benefits. As a result, the restitution statute
provided no basis for recovery of funds by
that insurer.


Id. at 1240. Likewise, the fact that Safeco could
not recover its PIP payments ″in a civil action,″
Utah Code Ann. § 77-38a-102(6) (Supp. 2007), is
fatal to the [***17] inclusion of those payments in
the restitution order.


CONCLUSION


[*P21] HN8 A restitution order may include
pecuniary damages incurred by a victim of the
subject crime. See id. § 77-38a-302(1). Pecuniary
damages are ″all demonstrable economic injury,
whether or not yet incurred, which a person could
recover in a civil action arising out of the facts or


7 This court affirmed, holding that the trial court had correctly concluded that the higher amount could have been recovered in a civil
conversion action against the defendant. See State v. Twitchell, 832 P.2d 866, 870 (Utah Ct. App. 1992).
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events constituting the defendant’s criminal
activities.″ Id. § 77-38a-102(6). Because Safeco
could not recover its PIP benefits in a civil action,
the benefits do not constitute pecuniary damages,
and thus, Safeco cannot recover the PIP benefits
through restitution. The trial court therefore erred
by awarding Safeco restitution for the PIP benefits
paid to Ms. Haymond.


[*P22] Reversed.


Carolyn B. McHugh, Judge


[*P23] WE CONCUR:


Judith M. Billings, Judge


William A. Thorne Jr., Judge


2007 UT App 332, *P22; 170 P.3d 1141, **1147; 2007 Utah App. LEXIS 334, ***17


Page 8 of 8








48-2c-102.  Definitions.  
     As used in this chapter:  
(1) "Bankruptcy" includes bankruptcy under federal bankruptcy law or under Utah insolvency 


law. 


(2) "Business" includes a lawful trade, occupation, profession, business, investment, or other 
purpose or activity, whether or not that trade, occupation, profession, business, investment, 
purpose, or activity is carried on for profit. 


(3) "Capital account," unless otherwise provided in the operating agreement, means the account, 
as adjusted from time to time, maintained by the company for each member to reflect:  
(a) the value of all contributions by that member; 


(b) the amount of all distributions to that member or the member's assignee; 


(c) the member's share of profits, gains, and losses of the company; and 


(d) the member's share of the net assets of the company upon dissolution and winding up 
that are distributable to the member or the member's assignee. 


 


(4) "Company," "limited liability company," or "domestic company" means a person organized 
as a:  
(a) limited liability company under or subject to this chapter; or 


(b) a low-profit limited liability company under or subject to this chapter. 
 


(5) (a) "Distribution" means a direct or indirect transfer by a company of money or other 
property, except:  
(i) an interest in the company; or 


(ii) incurrence of indebtedness by a company, to or for the benefit of members in the 
company in respect of any interest in the company. 


 


(b) "Distribution" does not include amounts constituting:  
(i) reasonable compensation for present or past services; or 


(ii) reasonable payments made in the ordinary course of business pursuant to a bona fide 
retirement plan or other benefits program. 


 


 


(6) "Division" means the Division of Corporations and Commercial Code of the Utah 
Department of Commerce. 


(7) "Entity" includes:  
(a) a domestic or foreign corporation; 


(b) a domestic or foreign nonprofit corporation; 


(c) a company or foreign company; 


(d) a profit or nonprofit unincorporated association; 


(e) a business trust; 


(f) an estate; 


(g) a general partnership or a domestic or foreign limited partnership; 


(h) a trust; 







(i) a state; 


(j) the United States; or 


(k) a foreign government. 
 


(8) (a) "Filed with the division" means that a statement, document, or report:  
(i) complies with the requirements of Section 48-2c-207; and 


(ii) is accepted for filing by the division. 
 


(b) "Filed with the division" includes filing by electronic means approved by the division. 
 


(9) "Foreign company" means a person organized as a:  
(a) limited liability company under a law other than the laws of this state; or 


(b) low-profit limited liability company under a law other than the laws of this state. 
 


(10) "Interest in the company" means a member's economic rights in a company including the 
right to receive:  
(a) a distribution from the company; and 


(b) a portion of the net assets of the company upon dissolution and winding up of the 
company. 


 


(11) "Low-profit limited liability company" means a company meeting the requirements of 
Section 48-2c-412. 


(12) "Manager" means a person elected or otherwise designated by the members to manage a 
manager-managed company pursuant to Part 8, Management. 


(13) "Manager-managed company" means a company whose management is vested in managers 
pursuant to Part 8, Management. 


(14) "Member" means a person with:  
(a) an ownership interest in a company; and 


(b) the rights and obligations specified under this chapter. 
 


(15) "Member-managed company" means a company whose management is vested in its 
members pursuant to Part 8, Management. 


(16) (a) "Operating agreement" means a written agreement of the members:  
(i) concerning the business or purpose of the company and the conduct of its affairs; 


and 


(ii) which complies with Part 5, Operating Agreements. 
 


(b) "Operating agreement" includes a written amendment agreed to by all members or other 
writing adopted in any other manner as may be provided in the operating agreement. 


 


(17) "Person" means an individual or entity. 


(18) "Proceeding" means an administrative, judicial or other trial, hearing, or other action, 
whether civil, criminal, or investigative, the result of which may be that a court, arbitrator, 
or governmental agency may enter a judgment, order, decree, or other determination which, 
if not appealed or reversed, would be binding upon any person subject to the jurisdiction of 







that court, arbitrator, or governmental agency. 


(19) "Professional services" is as defined in Part 15, Professions. 


(20) "Profits interest" means that portion of the company's profits to be allocated to an individual 
member upon an allocation of profits. 


(21) "Profits interests" or "interests in profits" with respect to a company means the total interests 
of all of the company's members in the company's profits. 


(22) "Signed," "signs," or "signature" means:  
(a) a manual signature or authorized facsimile of the signature; or 


(b) an electronic signature approved by the division. 
 


(23) "State" means:  
(a) a state, territory, or possession of the United States; 


(b) the District of Columbia; or 


(c) the Commonwealth of Puerto Rico. 
 


(24) "Tribal limited liability company" means a limited liability company:  
(a) formed under the law of a tribe; and 


(b) that is at least 51% owned or controlled by the tribe. 
 


(25) "Tribe" means a tribe, band, nation, pueblo, or other organized group or community of 
Indians, including an Alaska Native village, that is legally recognized as eligible for and is 
consistent with a special program, service, or entitlement provided by the United States to 
Indians because of their status as Indians. 


 








48-2c-100.  Scope of chapter.  
 
     Until this chapter is repealed January 1, 2016, this chapter applies only to a 
limited liability company formed on or before December 31, 2013, that has not 
elected to be governed by Chapter 3a, Utah Revised Uniform Limited Liability 
Company Act, as provided in Section 48-3a-1405. 
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Opinion by: DURRANT


Opinion


[**327] On Certiorari to the Utah Court of
Appeals


DURRANT, Justice:


INTRODUCTION


[*P1] We granted certiorari in this case to
consider the court of appeals’ assessment of the
parol evidence rule. The trial court considered
extrinsic evidence in determining that the lease at
issue is invalid. The court of appeals reversed and
held that while the trial court properly considered
extrinsic evidence in determining whether the
lease is an integrated writing, it erred in finding
the lease to be invalid. The court of appeals so
concluded primarily because the lease contains a
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clear integration clause. The court of appeals
concluded that the lease is valid, integrated, and
unambiguous. We consider the question of when
extrinsic evidence is permitted on the question of
integration where the contract at issue contains a
clear integration clause. We conclude that extrinsic
evidence of a separate oral agreement [***2] is
not admissible in the face of such a clause. Thus,
although we affirm the court of appeals’
conclusion that the lease is valid, integrated, and
unambiguous, we disagree with the court’s
assessment of the parol evidence rule insofar as it
allowed extrinsic evidence to be considered in
assessing whether the lease is an integration.


BACKGROUND


[*P2] In 1981, Richard Tangren purchased
approximately 135 acres of unimproved land near
the Colorado River from the State Institutional
Trust Lands and the Bureau of Land Management.
This property has since been held in trust by the
Tangren Family Trust, of which Richard is the
trustee and his children, including his son Rodney
Tangren, are beneficiaries.


[*P3] Richard decided to build a dude ranch on
the land. To this end, he built a building with a
basement and connecting tunnels, which he
intended to use for storage or guest
accommodations, by blasting an area out of the
side of a mountain. He also built a horseshoe pit,
a tennis court, a baseball diamond, a shooting
range, an airplane runway, [**328] and horse
corrals. Notwithstanding these improvements, the
property has never actually operated as a dude
ranch because it lacks running water, electricity,
and [***3] facilities to prepare food for guests.


[*P4] Rodney assisted his father in making these
improvements to the ranch. In fact, among all of
Richard’s children, Rodney was the only one who
showed significant interest in the ranch. In order
to make progress on improvements at the ranch,
Richard kept Rodney on the payroll of Richard’s
fencing company but allowed Rodney to work at


the ranch. In the early 1990s, Rodney quit his job
at the fencing company in order to work on the
ranch full-time.


[*P5] At some point, Rodney became concerned
that he would lose his investment of capital and
time that he had put into the ranch. Specifically,
he worried that once the ranch became profitable,
his siblings, who are also beneficiaries under the
Tangren Family Trust, would attempt to take his
interest in the ranch. In 1992, in response to these
concerns, Richard had his attorneys prepare a
lease agreement (the ″Lease″). Under the terms of
the Lease, Richard, as trustee of the Tangren
Family Trust, agreed to lease the property to
Rodney for ninety-nine years at $ 275 per month,
which included rent, taxes, and insurance. The
Lease also included an integration clause, which
reads as follows: ″Entire Agreement: This
[***4] Lease contains the entire understanding


between the parties with respect to its
subject-matter, the Property and all aspects of the
relationship between Lessee and Lessor.″ The
Lease was first executed in 1992 and again
executed in 1994. The only difference between
the 1992 and 1994 versions, other than a change
in the dates, was the removal of Rodney’s wife,
Paula Tangren, as a lessee.


[*P6] In 2001, after Richard and Rodney’s
relationship deteriorated, Rodney recorded the
Lease. Richard thereafter demanded payments
under the terms of the Lease from Rodney, and
Rodney tendered checks to Richard for the amount
owed. Richard never cashed those checks. Richard
ultimately filed this action against Rodney. In his
original complaint, Richard claimed only that
Rodney breached the terms of the Lease and
sought to recover Lease payments and payment
for Rodney’s alleged damage to and removal of
Richard’s personal property from the ranch. In his
amended complaint, filed during the course of the
bench trial two years after the original complaint,
Richard claimed that Rodney breached the Lease
and that the Lease ″did not form a valid contract
between the parties because the conditions upon
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which it [***5] was entered into were never met.″
Rodney counterclaimed for damages relating to
Richard’s alleged trespass on the ranch and
claimed fraud and negligent misrepresentation
relating to the execution of the Lease.


[*P7] During the bench trial, both Richard and
Rodney testified regarding the Lease. Richard
testified that the Lease was not intended to be a
lease but rather a ″stop gap″ measure to prevent


Rodney’s siblings from taking Rodney’s interest
in the ranch at some point in the future. Richard
testified that he did not intend for the Lease to be
valid and that it was only to be used after his
death. 1 Rodney also testified that the purpose
[**329] of the Lease was to protect him from his


siblings. And he testified that this protection
would be necessary only after his father’s death. 2


1 Richard testified in this regard as follows:


THE COURT: Did you talk to Rodney about why you were not giving him a copy [of the Lease]?


THE WITNESS [Richard Tangren]: Yes.


THE COURT: What did you say?


THE WITNESS: He knew, I told him I said, this lease, Rodney, is just a stop-gap measure. It is not a lease. I never intended


it to be a lease. This is a document that will prevent your brothers, your sisters, six of them, [***6] ever ganging up on


you sometime in the future. . . .


. . .


THE WITNESS: I said this document Rodney, will prevent your brothers and sisters from ever coming in and forcing you
out of the ranch. Basically that’s it.


THE COURT: Did you say anything more?


THE WITNESS: No. That was the idea of the document. That’s why we prepared the document. I did.


THE COURT: Did you explain to him why you were not giving him the original of the lease?


THE WITNESS: Yes. Because it was not to be his because it wasn’t a lease. It was only to be used and I had it in a place
where the people running my estate when I died, they could bring it out and things, or destroy it or it never happened. In
the meantime if there was anything that ever happened on any of my brother, his brothers and sisters part to come in and
attempt to ace him out of the position that he was in, running the ranch, earning the money, distributing according to the
things that we had set up. And as long as that was going on they could not come in because this lease would be found and
I had it in a place where it would be found, and could be executed and he couldn’t do it. They couldn’t come in and run


him off. It was not intended to be a lease, [***7] You Honor. It was intended to be a stop gap measure for that very


reason. And that reason only.


2 Rodney testified in this regard as follows:


Q. [by attorney Craig Halls] . . . This lease was prepared for what purpose?


A. [by Defendant Rodney Tangren] It was to protect me from my brothers and sisters.


Q. And is it a fair statement to say that it was to, didn’t you already testify that is was going to come into effect if something
happened to your dad and your brothers and sisters came in and tried to take the ranch from you?
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[*P8] In its Findings of Fact and Order, the trial
court found that the Lease was ″intended as a
protection against an incursion upon [Rodney] by
his siblings and was not intended to govern
actions as between Richard Tangren and Rodney
Tangren and both parties agreed and understood
that it would only take effect if challenged by
Rodney’s siblings.″ Further, the court found that
the Lease ″is not a valid document″ and that
Rodney ″knew the ’Lease’ was not intended as a
functioning agreement between the Tangren Trust
and [Rodney].″ Because it found the Lease to be
invalid, the court determined that Rodney had no
obligation to pay rent to Richard. The court
ordered Rodney off the ranch and provided him
six months to remove his personal property.
Rodney appealed.


[*P9] The court of appeals reversed. 3 It
explained that the trial court properly considered
extrinsic evidence in assessing whether the Lease
is an integration but that it erred in relying on
Richard’s ″testimony regarding his intent in
creating the Lease . . . in the face of a clear and


unambiguous integration clause in the Lease
itself.″ 4 [***9] Thus, the court of appeals
concluded that ″the trial court’s findings as to
integration were clearly erroneous.″ 5 The court of
appeals found that the parties entered into a
″valid, integrated, and unambiguous lease
agreement″ and remanded the case for a
determination regarding Rodney’s alleged breach
of the Lease. 6 We granted certiorari to determine
whether the court of appeals erred in its assessment
of the parol evidence rule.


STANDARD OF REVIEW


[*P10] HN1 On certiorari, we review the
decision of the court of appeals, not the trial court.
7 HN2 Whether a contract is integrated is a
question of fact reviewed for clear error, 8 and
whether a contract is ambiguous is a question of
law reviewed for correctness. 9


[**330] ANALYSIS


A. Yes. That’s when they would squabble because he wasn’t there to fight them. But as long as he was alive they wouldn’t
do nothing.


Q. The anticipation, as long as he was alive it was your anticipation that you and he would be out there working on this
thing and it was a kind of a joint venture type thing and the lease wasn’t required. It wasn’t necessary.


A. No. That’s not true. He basically, he would come and go, do things or whatever. I was the one that actually got in for,
since actually before the lease. That’s how I got the lease was all of the time that I’d spent mostly, because I didn’t have


any money back then. I did put money into the thing and that’s when I [***8] went to him and said Dad, I need


something to protect me. And that’s how that lease got drawn up.


3 Tangren Family Trust v. Tangren, 2006 UT App 515, P 1, 154 P.3d 180.


4 Id. P 9.


5 Id.


6 Id. PP 13-14.


7 E.g., Salt Lake County v. Metro W. Ready Mix, Inc., 2004 UT 23, P 11, 89 P.3d 155.


8 See State v. Levin, 2006 UT 50, P 20, 144 P.3d 1096 (″[A]n appellate court reviews the trial court’s findings of fact for clear error.″);
Bullfrog Marina, Inc. v. Lentz, 28 Utah 2d 261, 501 P.2d 266, 270 (Utah 1972) (″[T]he court must determine as a question of fact whether


the parties did in fact adopt a particular writing or [***10] writings as the final and complete expression of their bargain.″).


9 See Nielsen v. Gold’s Gym, 2003 UT 37, P 6, 78 P.3d 600.
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[*P11] We have expounded on the parol evidence
rule on a number of occasions and explained that


HN3 as a principle of contract interpretation,
the parol evidence rule has a very narrow
application. Simply stated, the rule operates,
in the absence of fraud or other invalidating
causes, to exclude evidence of
contemporaneous conversations,
representations, or statements offered for the
purpose of varying or adding to the terms of
an integrated contract. 10


Thus, if a contract is integrated, parol evidence is
admissible only to clarify ambiguous terms; it is
″not admissible to vary or contradict the clear and
unambiguous terms of the contract.″ 11 The
application of the parol evidence rule is therefore
a two-step process: ″First, the court must determine
whether the agreement is integrated. If the court
finds the agreement is integrated, then parol
evidence may be admitted only if the court makes
a subsequent determination that the language of
the agreement is ambiguous.″ 12


[*P12] We have HN4 defined an integrated
agreement as ″’a writing or writings constituting a
final expression of one or more terms of an
agreement.’″ 13 To determine whether a writing is
an integration, a court must determine whether the
parties adopted the writing ″as the final and
complete expression of their bargain.″ 14


Importantly, we have explained ″that when parties
have reduced to writing what appears to be a
complete and certain agreement, it will be
conclusively presumed, in the absence of fraud,


that the writing contains the whole of the
agreement between the parties.″ 15


[*P13] In this case, the Lease contains an
integration clause entitled ″Entire Agreement″ in
which Richard and Rodney explicitly agree that
″[t]his Lease contains the entire understanding
between the parties with respect to its
subject-matter, the Property and all aspects of the
relationship between Lessee and Lessor.″
Integration clauses, such as this one,


″are routinely incorporated in agreements in
order to signal to the [***12] courts that the
parties agree that the contract is to be
considered completely integrated. A
completely integrated agreement must be
interpreted on its face, and thus the purpose
and effect of including a merger clause is to
preclude the subsequent introduction of
evidence of preliminary negotiations or of
side agreements in a proceeding in which a
court interprets the document.″ 16


[*P14] Richard argues that, despite the clear
integration clause to the contrary, the written
Lease does not, in fact, contain the entire
understanding between the parties, but that the
parties entered into a separate oral agreement.
Richard has characterized this separate oral
agreement in two ways. First, he has argued that
he and Rodney orally agreed that the Lease was
not to be a valid lease at all. Second, he has
argued that he and Rodney orally agreed that the
effectiveness of the Lease was to be subject to a
condition precedent--specifically, an incursion


10 Hall v. Process Instruments & Control, Inc., 890 P.2d 1024, 1026 (Utah 1995) [***11] (citations omitted).


11 Id. at 1026-27.


12 Id. at 1027.


13 Id. (quoting Restatement (Second) of Contracts § 209 (1981)).


14 Bullfrog Marina, Inc. v. Lentz, 28 Utah 2d 261, 501 P.2d 266, 270 (Utah 1972) (emphasis added).


15 Id.


16 Ford v. Am. Express Fin. Advisors, Inc., 2004 UT 70, P 28, 98 P.3d 15 (quoting Sec. Watch, Inc. v. Sentinel Sys., Inc., 176 F.3d 369,
372 (6th Cir. 1999)).
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upon Rodney by his siblings after Richard’s
death. Regardless of which of these
characterizations [***13] is accepted, Richard’s
argument amounts to a contention that a separate
oral understanding overrides the written Lease’s
clear integration clause. We reject this argument.


[*P15] HN5 Where a contract by an explicit term
purports to be integrated, we will nevertheless
allow extrinsic evidence in support of an argument
that the contract is not, in fact, valid for certain
reasons that we have specified. We have held that
extrinsic evidence [**331] is appropriately
considered, even in the face of a clear integration
clause, where the contract is alleged to be a
forgery, a joke, a sham, lacking in consideration,
or where a contract is voidable for fraud, duress,
mistake, or illegality. 17 By their very nature,
these bases for invalidation of a contract are not
necessarily provable by reference to the contract
itself. 18 Moreover, these bases are not necessarily
inconsistent with an explicit agreement that a
contract constitutes the complete understanding of
the parties. In other words, a written contract
could purport to constitute the complete
understanding of the parties, yet nevertheless be


invalid because it is a forgery, a joke, a sham, or
the result of fraud, duress, mistake, or illegality.


[*P16] Richard’s argument that the Lease is not
integrated because he and Rodney entered into a
separate oral agreement does not present a
circumstance under which we allow extrinsic
evidence to be considered on the question of
integration in the face of a clear integration
clause. Richard does not argue that the Lease is
complete yet invalid on one of the above-described
bases for invalidity. Rather, he argues that it is
incomplete because he and Rodney entered into a
separate oral agreement either that it was invalid
or subject to a condition precedent. To argue that
the Lease is not the complete agreement of the
parties is to argue in direct contradiction to the
clear integration clause. Thus, HN6 we will not
allow extrinsic evidence of a separate agreement
to be considered on the question of integration in
the face of a clear integration clause. 19 To the
extent any of our prior cases provide otherwise,
we overrule those cases. 20


[*P17] [**332] We therefore disagree, in part,
with the court of appeals’ assessment of the parol


17 See Union Bank v. Swenson, 707 P.2d 663, 665 (Utah 1985); [***14] Restatement (Second) of Contracts § 214 cmt. c.


18 See Union Bank, 707 P.2d at 665; Restatement (Second) of Contracts § 214 cmt. c (″[I]nvalidating causes need not and commonly
do not appear on the face of the writing.″).


19 See, e.g., Howard v. Perry, 141 Idaho 139, 106 P.3d 465, 467-68 (Idaho 2005) [***15] (″If a written contract is complete upon its


face and unambiguous, no fraud or mistake being alleged, extrinsic evidence of prior or contemporaneous negotiations or conversations


is not admissible to contradict, vary, alter, add to, or detract from the terms of the contract. A written contract that contains a merger clause


is complete upon its face. . . . The merger clause is not merely a factor to consider in deciding whether the agreement is integrated; it


proves the agreement is integrated.″ (citations omitted)); UAW-GM Human Res. Ctr. v. KSL Recreation Corp., 228 Mich. App. 486, 579
N.W.2d 411, 418 (Mich. Ct. App. 1998) (″[W]hen the parties include an integration clause in their written contract, it is conclusive and
parol evidence is not admissible to show that the agreement is not integrated except in cases of fraud that invalidate the integration clause
or where an agreement is obviously incomplete ’on its face’ and, therefore, parol evidence is necessary for the ’filling of gaps.’″ (citation
omitted)); Peterson v. Cornerstone Prop. Dev., LLC, 2006 WI App 132, P 31, 294 Wis. 2d 800, 720 N.W.2d 716 (″The general rule is


that when a contract includes an integration clause, evidence of contemporaneous [***16] or prior oral agreements relating to the same


subject matter are not admissible. In conjunction with the parol evidence rule, an integration clause generally bars the introduction of


extrinsic evidence to vary or contradict the terms of a writing. Absent claims of duress, fraud, or mutual mistake, integration clauses are


given effect.″ (citations, internal quotation marks, and footnote omitted)).


20 One case explicitly states otherwise, while others could be read to suggest otherwise. In Ringwood v. Foreign Auto Works, Inc., 671
P.2d 182 (Utah 1983), we considered whether a written agreement containing a clear integration clause superseded a prior written
agreement. We stated that ″[i]n determining whether an agreement was intended to supersede a prior agreement, a court may consider
extrinsic evidence as to the circumstances of the transaction, including the purpose for which the contested agreement was made.″ Id.
at 183. Notwithstanding the integration clause, the trial court admitted extrinsic evidence on the issue and found that the second
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evidence rule. The court of appeals explained that
″[a]ny relevant evidence, including parol evidence,
is admissible in the preliminary determination of
integration″ and stated that it was appropriate for
the trial court to have considered Richard’s
testimony regarding the intent of the Lease. 21 We
hold today thatHN7 in the face of a clear
integration clause, extrinsic evidence of a separate
oral agreement is not admissible on the question
of integration. The court of appeals ultimately
held, however, that ″[t]he Lease is an integrated
agreement, against which parol evidence may not
be admitted absent some ambiguity in the terms of
the Lease.″ 22 We agree that the Lease is a final
and complete expression of Richard and Rodney’s
bargain; thus, we affirm this holding.


[*P18] Because the Lease is integrated, we
consider the second step in assessing the
applicability of the parol evidence [***20] rule:


whether the terms of the Lease are ambiguous. If
the terms are ambiguous, extrinsic evidence is
admissible to clarify the meaning of those terms.
23 Neither Richard nor Rodney challenges the
Lease’s terms as ambiguous. For this reason, we
affirm the court of appeals’ conclusion that the
Lease is unambiguous. 24 The parol evidence rule
therefore bars the use of extrinsic evidence to vary
or add to the terms of the Lease because it is valid,
integrated, and unambiguous.


CONCLUSION


[*P19] Extrinsic evidence of a separate oral
agreement is not admissible on the question of
integration where the contract at issue contains a
clear integration clause. Thus, evidence that
Richard and Rodney entered into a separate oral
agreement that the Lease is invalid or that its
effectiveness is subject to a condition precedent


agreement superseded the prior agreement, and we affirmed. Id. at 183-84. Because it was improper for the trial court to consider


extrinsic evidence [***17] under these circumstances, we overrule this case. We note, however, that under the rule that we articulate


today, we would have given effect to the second agreement’s integration clause and excluded extrinsic evidence. We therefore would


have concluded, as did the trial court, that the second agreement superseded the first.


In Bullfrog Marina, Inc. v. Lentz we stated, ″Whether a document was or was not adopted as an integration may be proved by any relevant
evidence.″ 28 Utah 2d 261, 501 P.2d 266, 270 (Utah 1972). We also stated that ″[i]n determining the issue of the completeness of the
integration in writing, evidence extrinsic to the writing itself is admissible. Parol testimony is admissible to show the circumstances under
which the agreement was made and the purpose for which the instrument was executed.″ Id. We quoted this language in Eie v. St.
Benedict’s Hospital, 638 P.2d 1190, 1194 (Utah 1981), and Spears v. Warr, 2002 UT 24, P 19, 44 P.3d 742. And in Hall v. Process
Instruments & Control, Inc. we cited Eie for the proposition that ″[a]ll relevant evidence is admissible to prove integration.″ 890 P.2d


1024, 1028 (Utah 1995). None of the contracts at issue in these cases included an integration [***18] clause. Thus, we were not


presented with the issue we face in this case: whether extrinsic evidence of a separate oral agreement regarding the contract is admissible


in the face of a clear integration clause. To the extent our statements in Bullfrog Marina, Inc., Eie, Spears, and Hall suggest that extrinsic
evidence of a separate oral agreement is admissible where the contract contains a clear integration clause, we disavow them.


Finally, in Union Bank we stated as follows: Protection against judicial enforcement of writings that appear to be binding
integrations but in fact are not lies in the provision that all relevant evidence is admissible on the threshold issue of whether
the writing was adopted by the parties as an integration of their agreement. This appears to be so even if the writing clearly
states it to be a complete and final statement of the parties’ agreement.


707 P.2d at 665. This statement is properly understood in the context of the discussion in which it is found--a discussion
explaining that extrinsic evidence is admissible on the question of integration when a written agreement is alleged to be invalid.


See id. But if read in isolation, this statement could suggest [***19] that extrinsic evidence is always admissible on the question
of integration. Such a reading of this statement is inaccurate, and one that we disavow.


21 Tangren Family Trust v. Tangren, 2006 UT App 515, PP 7, 9, 154 P.3d 180.


22 Id. P 9.


23 See Hall, 890 P.2d at 1026-27.


24 Tangren Family Trust, 154 P.3d 180, 2006 UT App 515, P 11.
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was improperly considered by the trial court,
given that the Lease contains a clear integration
clause. We conclude that the Lease is integrated
and that its terms are unambiguous. Thus, the
parol evidence rule bars the admission of all
extrinsic evidence regarding the Lease. Affirmed.


[*P20] Chief Justice Durham, [***21] Associate
Chief Justice Wilkins, Justice Parrish, and Justice
Nehring concur in Justice Durrant’s opinion.
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Opinion


[**1290] OPINION


PER CURIAM:


[*P1] Ellie Watson appeals the trial court’s order
requiring her to pay restitution to the Victim’s
Reparation Fund for money it gave to a murder
victim’s family for counseling. The State concedes
error. We reverse.


[*P2] On July 23, 1996, Lonnie Durazo was
killed and Melissa Fraga was injured. Watson was
charged with criminal homicide and attempted
criminal homicide because she allegedly drove
codefendants, Quetzalcohual Chapman and Mike
Pierson, to and from the crime scene. Watson was
also charged with obstruction of justice for having
sold the car used in the crime. Under a plea
bargain, Watson pleaded guilty to attempted
obstruction of justice. She was sentenced and
ordered, over her objection, ″to pay restitution in
such amount (sic) as have been made of [***2]
the Victim’s Reparation’s (sic) Fund relating to
the death of Lonnie Durazo.″


[*P3] HN1 A court may order restitution only if
the defendant has been convicted of a crime that
resulted in pecuniary damages and agrees to pay
restitution or admits to the criminal conduct. See
Utah Code Ann. § 76-3-201(4)(a)(i) (Supp. 1999)
(stating ″when a person is convicted of criminal
activity that has resulted in pecuniary damages, in
addition to any other sentence it may impose, the
court shall order that the defendant make
restitution to victims of crime as provided in this
subsection, or for conduct for which the defendant
has agreed to make restitution as part of a plea


agreement″). ″Criminal HN2 activities″ is defined
as ″any offense of which the defendant is convicted
or any other criminal conduct for which the
defendant admits responsibility to the sentencing
court with or without an admission of committing
the criminal conduct.″ Utah Code Ann. §
76-3-201(1)(b) (Supp. 1999).


[*P4] The trial court focused on the phrase
″criminal conduct for which the defendant admits″


in the ″criminal activities″ definition, in
determining that restitution was appropriate:


This court is of the opinion [***3] that for
76-3-201(b) and again focusing on that language
″any other criminal conduct for which the
defendant admits responsibility to.″ In this court’s
opinion the defendant did admit to the
responsibility of driving this vehicle. And in this
court’s opinion also, [defense counsel], in spite of
the fact that you maintain that some of the facts
are disputed, I am just of the opinion that there are
sufficient facts, substantial as they may be, which
are reflective of the defendant’s state of mind in
this particular case; i.e., hearing the shots,
individuals running towards the vehicle, her
admission that she drove the vehicle away. In this
court’s opinion is sufficient nexus to hold her
accountable for restitution in this particular case
and meets the statutory definition. And even when
you apply the ″but for″ analysis to that conduct, in
this court’s view, she still qualifies to have
restitution imposed. For those reasons, I am going
to require that the defendant, Ms. Watson, make
restitution in this particular case.


[*P5] To conclude that Watson admitted
responsibility for the murder and that there was a
sufficient nexus to hold her accountable to the
victim’s family for restitution, [***4] the trial
court examined and made inferences about
Watson’s state of mind based upon the evidence
before it. However, the statute is more narrow.
HN3 It does not ask the trial court to analyze a
defendant’s state of mind, but rather asks it to
focus on admissions made to the sentencing court.
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In other words, the statute requires that
responsibility for the criminal conduct be firmly
established, much like a guilty plea, before the
court can order restitution. See, e.g., State v.
Voetberg, 99 Ore. App. 112, 781 P.2d 387 (1989)
(interpreting a restitution statute similar to Utah’s).
In Voetberg, the Oregon Court of Appeals
determined that the trial court should not have
ordered the defendant, who admitted the
company’s liability in his capacity as president, to
pay restitution because he did not admit personal
liability and he was not determined to be the alter
ego of the [**1291] company. See 781 P.2d at
388-89. The court concluded that a trial court
must insure that formalities of an admission are
met before restitution can be ordered:


HN4 For the purposes of determining the basis for
restitution, the admission of a defendant is
essentially the same as a plea [***5] of guilty that
would support a conviction, but a judgment of
conviction is not entered because of a plea bargain.
Because such an admission can result in liability
for substantial sums of money, defendant’s


responsibility for the criminal activities ought to
be firmly established.


Id. at 389 (citation omitted). The same rationale
applies here. Without making inferences as the
trial court did, it cannot be said that Watson
admitted responsibility for the murder nor did she
agree to pay restitution. Watson only admitted and
pleaded guilty to the obstruction of justice charge
for which there were no pecuniary damages.
Thus, there was no firmly established admission
of responsibility upon which to order Watson to
pay restitution.


[*P6] Accordingly, we reverse the trial court’s
order of restitution and remand the case for such
further proceedings as may now be proper.


Pamela T. Greenwood,


Associate Presiding Judge


Russell W. Bench, Judge


Judith M. Billings, Judge
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regarding ultimate issues. However, this rule does
not allow all opinions by experts. Testimony in
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admissible is not objectionable because it embraces
an ultimate issue to be decided by the trier of fact.
Utah R. Evid. 704(a).
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HN5 An appellate court reviews jury instructions
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deference to the trial court. It reviews jury
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the jury on the applicable law. However, jury
instructions to which a party failed to object at
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(Supp. 1997) provides, in part: (1) Any person
who has devised any scheme or artifice to defraud
another or to obtain from another money, property,
or anything of value by means of false or
fraudulent pretenses, representations, promises, or
material omissions, and who communicates
directly or indirectly with any person by any
means for the purpose of executing or concealing
the scheme or artifice is guilty of communications
fraud. (4) An intent on the part of the perpetrator
of any offense described in subsection (1) to
permanently deprive any person of property,
money, or thing of value is not a necessary
element of the offense. (7) A person may not be
convicted under this section unless the pretenses,
representations, promises, or material omissions
made or omitted were made or omitted
intentionally, knowingly, or with a reckless
disregard for the truth.
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HN7 When a jury verdict is challenged on the
ground that the evidence is insufficient, a court
reviews the evidence and all inferences which
may reasonably be drawn from it in the light most
favorable to the verdict of the jury. The court will
reverse a jury conviction for insufficient evidence
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only when the evidence, so viewed, is sufficiently
inconclusive or inherently improbable that
reasonable minds must have entertained a
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Civil Procedure > Special Proceedings > Eminent
Domain Proceedings > Jury Trials


Criminal Law & Procedure > ... > Theft & Related
Offenses > Larceny & Theft > General Overview


Criminal Law & Procedure > ... > Theft & Related
Offenses > Larceny & Theft > Elements


Criminal Law & Procedure > Defenses > General
Overview


HN8 Utah Code Ann. § 76-6-404 (1995) defines
theft as follows: A person commits theft if he
obtains or exercises unauthorized control over the
property of another with a purpose to deprive him
thereof. Additionally, section 76-6-402 sets forth
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in part: (3) It is a defense under this part that the
actor: (a) Acted under an honest claim of right to
the property or service involved; or (b) Acted in
the honest belief that he had the right to obtain or
exercise control over the property or service as he
did; or (c) Obtained or exercised control over the
property or service honestly believing that the
owner, if present, would have consented. Utah
Code Ann. § 76-6-402 (1995). If at the time of the
taking of the property by the defendant he in good
faith believed said property was his or if the jury
had reasonable doubt to that effect, they should
acquit him.


Criminal Law & Procedure > Juries & Jurors >
Province of Court & Jury > General Overview


HN9 When the evidence presented is conflicting
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in some unusual circumstances may a reviewing
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Opinion by: ORME


Opinion


[*603] OPINION


ORME, Judge:


Defendant Robert W. Stringham appeals from
convictions of one count of engaging in a pattern
of unlawful activity, a second degree felony, in
violation of Utah Code Ann. § 76-10-1602 (Supp.
1997); three counts of communications fraud,
second degree felonies, in violation of Utah Code
Ann. § 76-10-1801 (Supp. 1997); and twelve
counts [**2] of theft, of which six were second
degree felonies, five were third degree felonies,
and one was a Class A misdemeanor, in violation
of Utah Code Ann. §§ 76-6-404 (1995) and -412
(Supp. 1997). 1 We reverse the communications
fraud convictions and remand for a new trial.
Otherwise, we affirm.


FACTS


Even though defendant sees the facts much
differently, and there is evidence in the record


1 As a convenience to the reader, and because the provisions in effect at the relevant times do not differ materially from the statutory
provisions currently in effect, we cite to the most recent statutory codifications throughout this opinion.
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that, in varying degrees, supports his view, HN1
we are obligated to consider ″the facts in the light
most favorable to the jury’s verdict.″ State v.
Cosey, 873 P.2d 1177, 1178 (Utah Ct. App.), cert.
denied, 883 P.2d 1359 (Utah 1994).


The charges against defendant arose out of
activities which occurred between 1990 and 1992
while defendant was employed by Assessment


[*604] and Psychotherapy [**3] Associates
(APA). In May 1989, APA employed defendant
and his wife to open a satellite office in Utah
County. Defendant and his wife both had training
and experience as drug and alcohol counselors.
APA hired defendant as a part-time employee to
manage the office and to provide limited
counseling services for which he was to be paid a
total salary of $ 400 per month. Defendant’s wife
was hired to provide clinical counseling services
for which she was to be paid $ 25 an hour. Both
defendant and his wife received paychecks in
their own names from APA. In addition, APA also
made monthly and other payments to defendant
and his wife with checks payable to ″GS
Consulting,″ 2 although APA never contracted
directly with ″GS Consulting.″


[**4] A. Communications Fraud


Defendant received a regular pension as a former
employee of United States Steel. Under the
pension plan, if he earned less than $ 5500 per
year, defendant could qualify for an annual pension
supplement of $ 4800. If he earned more than $
5500 per year, defendant could still qualify for a
supplement, but it would be significantly less than
$ 4800. To qualify for a supplement, the pension
fund required defendant to submit a report each
year recording his actual income for the past year,


with a copy of his W-2 or other proof of earnings,
and an estimate of his income for the upcoming
year.


Because APA made additional payments to
defendant, primarily through GS Consulting,
defendant’s W-2 did not reflect all of his actual
1990, 1991, and 1992 income. The State alleges
that defendant omitted a total of $ 47,225.75 in
annual reports of his income to the pension fund
over three years. As a result, he received a total of
$ 13,475 in low income pension supplements to
which he was not entitled. Thus, defendant was
charged with three counts of communications
fraud, one count for each year. See Utah Code
Ann. § 76-10-1801 (Supp. 1997); infra note 17


[**5] (quoting relevant portions of §
76-10-1801).


1. 1990


In 1990, defendant’s APA salary was $ 400 per
month; thus, his W-2 reflected his annual income
as $ 4800. Defendant recorded this amount on the
report of his actual income to the pension fund
and attached a copy of his W-2. The report also
required defendant to ″write in other earned
income,″ and defendant entered ″0″ and listed his
″total income″ as ″$ 4800.00.″ However, by oral
agreement, 3 [**6] APA also paid defendant, in
addition to his salary, $ 600 per month for eight
months and $ 800 per month for four months as
draws against revenues that defendant was
expected to bring into APA. These amounts were
paid to GS Consulting at defendant’s request,
although they were meant to compensate
defendant. Defendant did not include these
amounts in the report of his actual income to the


2 Defendant and his wife opened a joint checking account under the name ″GS Consulting″ after they were married. The initials ″GS″


apparently stood for ″Gail Stringham,″ the name of defendant’s wife. ″GS Consulting″ was never registered as an assumed name or as
any kind of business entity. In fact, for income tax purposes, ″GS Consulting″ used Gail Stringham’s social security number as its
taxpayer identification number.


3 This initial agreement between the parties is not in dispute. However, over the next two years their agreement changed numerous
times, and there is little consensus as to exactly how the agreement changed.
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pension fund. 4 Defendant also failed to include a
check for $ 912.75 made payable directly to
defendant for ″additional [*605] money[] that he
felt was owing in [May].″


In sum, defendant’s actual income for 1990 was $
13,712.75. Thus, defendant failed to report nearly
$ 9000 to the pension fund.


2. 1991


In 1991, defendant [**7] again reported to the
pension fund that his actual annual income was $
4800, thus qualifying him for the maximum low
income pension supplement of $ 4800, which he
received. APA continued to pay defendant his $
400 per month for 1991. However, APA also paid
defendant draws of $ 800 for one month and $ 900
a month for six more months, but defendant failed
to include these amounts in the 1991 report to the
pension fund. At defendant’s request, these
amounts were paid to GS Consulting.


In August 1991, APA and defendant came to an
agreement whereby APA put defendant in charge
of payroll. Both APA’s administrator, Art Marshall,
and Marie Jackson, an APA administrative
assistant, testified as to the agreement’s terms.
Defendant was to receive his regular salary of $
400 per month, plus $ 700 per month--made
payable to GS Consulting, at his request--for his
additional bookkeeping responsibilities. 5 [**8]


Defendant failed to include the payments for
bookkeeping in his report to the pension fund. The
agreement also provided that defendant would
only be paid the $ 1100 per month and not receive
additional compensation for any other services. 6


Under this August agreement, defendant also
received $ 5000 (also made payable to GS
Consulting) for additional work he performed on
a Domestic Violence Treatment Program. Again,
this payment was made payable to GS Consulting,
and defendant failed to include this amount in his
1991 report to the pension fund. 7


[**9] APA contends that a written memorandum
documenting this agreement existed, but was
stolen, along with the floppy disk on which the
memorandum was stored, in a break-in at APA in
September 1992. Defendant and his wife, however,
assert that no agreement was ever reduced to
writing. In any event, during the remainder of
1991, defendant received an additional $ 5100
from APA, made payable to GS Consulting, which
he failed to report to the pension fund. See also
infra notes 9, 10.


In sum, defendant’s actual income for 1991 was
about $ 24,600. Thus, had he reported the entire
amount to the pension fund, he would not have
been eligible for the low income supplement of $
4800 that he received.


4 Defendant asserts that GS Consulting, which defendant describes as his wife’s sole proprietorship, acted as operator of the drug and
alcohol counseling at the new satellite office. Defendant further maintains that it was agreed there would be a profit split of 60/40, with
60% of the profits going to GS Consulting and 40% to APA. According to defendant’s version of this agreement, APA would distribute
three checks each month to defendant and his wife: one for defendant’s salary, one for his wife’s salary, and one representing the 60%
profit to GS Consulting. Eventually, defendant contends, the agreement between GS Consulting and APA changed so that 75% of the
profit went to GS Consulting and 25% to APA. However, after the initial agreement, while the drug and alcohol counseling was beginning
to get underway, defendant agrees that APA paid GS Consulting a draw of $ 600 per month, which was later increased to $ 800 per month.


5 At trial, a witness testified that in the summer of 1991, when she was a prospective APA employee, defendant told her that he made
$ 400 per month from APA, but ″needed $ 1,100.00,″ so he directed that an additional $ 700 be paid to GS Consulting.


6 It is agreed only that APA’s principals made significant changes to the agreement in August 1991; the exact nature of those changes
is in dispute. On this point, defendant asserts that he was to continue to receive his salary of $ 400 per month and that GS Consulting
would continue to receive $ 600 per month, as a draw against future profitability, and an additional $ 300 per month for bookkeeping
services, for a total of $ 900 per month, as opposed to $ 700. Also, defendant’s wife testified that this amount increased again in October
1991, to $ 1600 per month for GS Consulting, because she had taken over more administrative matters.


7 Defendant maintains that the $ 5000 ″was not for work necessarily performed by [defendant] but was for work performed by GS
Consulting.″
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3. 1992


Defendant and his wife resigned from APA in
August 1992, and thus, defendant received his $
400 paycheck only through July 1992. 8


Consequently, defendant reported to the pension
fund that his annual income for 1992 was $ 3200
and qualified him for the low income pension
supplement of $ 4800, which the fund paid
defendant for 1992.


[**10] However, APA had made additional
payments for the benefit of defendant, namely $
700 per month to GS Consulting for bookkeeping


[*606] and payroll services he provided.
Defendant did not include this $ 4900 in the report
to the pension fund. Also, defendant received an
additional $ 9,813 from APA, through GS
Consulting, which he failed to report to the
pension fund. See also infra notes 9, 10.
Defendant’s actual income for 1992 was $ 17,513,
or $ 14,313 more than he reported to the pension
fund. Thus, by reason of his under-reporting,
defendant again qualified for and received the low
income supplement from the pension fund.


4. IRS Agent


At trial, the State called an agent from the Internal
Revenue Service to answer hypothetical questions
regarding the legality of assigning income. The
only relevance of the IRS expert’s testimony
would have been to establish that assigning income
to GS Consulting was illegal for the purposes of


defendant’s pension. However, the expert only
testified as to what would be illegal for federal
income tax purposes, which was not at issue.
Defense counsel objected to the agent being
qualified as an expert and to his testimony in
general. The trial [**11] court, however, overruled
the objection.


B. Theft


The State contends that, after APA gave defendant
control of the company’s bookkeeping in August
1991, defendant employed two schemes to cause
APA to overpay GS Consulting by nearly $
15,000 for the months of August 1991 through
July 1992. First, defendant ″double-charged″ for
his counseling hours by assigning them to his wife
and billing APA at her hourly rate, while at the
same time receiving his salary. 9 Second, defendant
″padded″ his hours by adding varying amounts to
monthly compensation checks from APA to GS
Consulting for work that neither he nor his wife
performed. 10 APA did not notice the over-billing
until its administrator, Art Marshall, took back
payroll and check-writing responsibilities from
defendant in August 1992. While computing the
July payroll, Marshall noticed that the amount of
money payable to defendant and GS Consulting
was substantially less than what APA had routinely
paid during the previous months. 11 Although
Marshall testified he signed checks for these prior
payments because he had trusted defendant and
assumed that the work had been done, none of
these overpayments was authorized by APA.


8 Defendant’s wife testified that they left APA because she needed more time to work on her dissertation, because APA did not have
sufficient interest in drug and alcohol counseling, and because she felt APA was having financial difficulties. On September 1, 1992,
defendant and his wife wrote APA a letter with an accounting of funds that they believed were still owing to them. Their itemization
totalled $ 34,207.05.


9 Art Marshall alleged that defendant double-charged APA in the following amounts: August, $ 400; September, $ 350; October, $ 300;
November, $ 250; December, $ 125; January, $ 150; February, $ 75; March, $ 125; April, $ 175; May, $ 100; June, $ 325; and July, $
150. The 1991 and 1992 total of ″double-charged″ income was $ 2,525.


10 According to Marshall, defendant made ″padded″ payments in the following amounts: August, $ 87.50; September, $ 800; October,
$ 925; November, $ 900; December, $ 962.50; January, $ 1,125; February, $ 1,150; March, $ 1,350; April, $ 1,287.50; May, $ 1,375;
June, $ 1,300; and July, $ 1,125. The 1991 and 1992 total of these payments was $ 12,387.50.


11 Marshall’s discovery of defendant’s questionable accounting practices prompted APA to hire an outside accounting firm to conduct
an audit. Information from the audit was ultimately provided to police investigators.
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[**12] Defendant, however, argues that the
apparent overpayments were contemplated by the
parties’ various agreements and were for work
performed by GS Consulting.


[**13] C. Pattern of Unlawful Activity


The jury found that the three episodes of
communications fraud were interrelated and had
the same purpose, result, participants, victims,
and methods of commission. The jury also found
that the twelve episodes of theft were likewise
interrelated. Thus, defendant was also convicted
of engaging in a ″pattern of unlawful activity.″ 12


ISSUES


Defendant presents several issues on appeal, which
boil down to these: (1) whether [*607] the [**14]
trial court erred in admitting the IRS agent’s
testimony regarding the legality of assigning
income and by not instructing the jury as to the
criminal intent required to sustain a conviction for
communications fraud and (2) whether there was
sufficient evidence upon which to convict
defendant of theft and engaging in a ″pattern of
unlawful activity.″ 13


ANALYSIS


A. Communications Fraud


We hold that the trial court clearly erred in
admitting the IRS agent’s testimony regarding the
lawfulness of assigning income. We also hold that
the trial court erred in not instructing [**15] the
jury as to the criminal intent element of
communications fraud. 14


1. The IRS Agent’s Testimony


HN3 ″The trial court has wide discretion in
determining the admissibility of expert testimony,
and such decisions are reviewed under an abuse of
discretion standard. Under this standard, we will
not reverse unless the decision exceeds the limits
of reasonability.″ State v. Larsen, 865 P.2d 1355,
1361 (Utah 1993) (citations omitted). See
Davidson v. Prince, 813 P.2d 1225, 1230 (Utah
Ct. App.), cert. denied, 826 P.2d 651 (Utah 1991).
[**16]


At trial, the prosecutor called the IRS agent and
asked him a hypothetical question consisting of
the exact actions of which defendant was accused.
The prosecutor then asked the agent to give an
opinion as to whether these actions were illegal.
15


HN4 Rule 704 of the Utah Rules of Evidence
allows expert testimony regarding ultimate issues.


12 HN2 Utah Code Ann. § 76-10-1602(2) (Supp. 1997) provides, in relevant part:


″Pattern of unlawful activity″ means engaging in conduct which constitutes the commission of at least three episodes of unlawful activity,
which episodes are not isolated, but have the same or similar purposes, results, participants, victims, or methods of commission, or
otherwise are interrelated by distinguishing characteristics. Taken together, the episodes shall demonstrate continuing unlawful conduct
and be related either to each other or the enterprise.


13 Although defendant also argues insufficiency of the evidence for his communications fraud conviction, because we hold that the
trial court erred with respect to the communications fraud conviction by admitting the testimony of the IRS agent and not instructing
the jury on the mens rea requirement for communications fraud, we need address the sufficiency issue only with regard to theft and
engaging in a pattern of unlawful activity.


14 In view of our invalidation of the communications fraud conviction on evidentiary grounds, our reaching the intent- instruction issue
may seem unnecessary. However, we address the issue not only because the $ 912.75 unreported payment made directly to defendant
is unaffected by the agent’s testimony, but also because the question is likely to arise on remand. See State v. James, 819 P.2d 781, 795
(Utah 1991); State v. Bell, 770 P.2d 100, 108 (Utah 1988).


15 The challenged exchange is as follows:


Q I’m going to pose a hypothetical. If an individual--we’ll call him Mr. A[--]performs personal services, such as accounting work, tax
preparation, payroll preparation, filing of quarterly tax returns, preparation of tax documents for employers, a compilation of payroll
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16 However, this rule does not allow all opinions
by experts.


[**17] ″The Advisory Committee notes [to Rule
704] make it clear that questions which would
merely allow the witness to tell the jury what
result to reach are not permitted. Nor is the rule
intended to allow a witness to give legal
conclusions.″


Davidson, 813 P.2d at 1231 (alteration in original)
(quoting Owen v. Kerr-McGee Corp., 698 F.2d
236, 240 (5th Cir. 1983)). Accord State v. Tenney,
913 P.2d 750, 756 (Utah Ct. App.), cert. denied,
923 P.2d 693 (Utah 1996). A legal conclusion like
that offered by the IRS agent is not within the
province of an expert witness.


Moreover, the IRS agent’s legal conclusion was
wrong. Many situations exist in which assignment
of one’s income to another is not illegal.
Assignment for the benefit of a creditor is an
example which comes readily to mind. The IRS
agent was apparently referring to the illegality--for
federal income tax purposes--of assigning income
to conceal it and thereby avoid paying taxes on it.
The agent’s statement may have been generally
correct in the tax context, but it was not clearly so
limited nor was tax evasion in issue. Thus, the
testimony could easily have [*608] misled the
jury. Accordingly, we hold that the [**18] trial
court erred in admitting the IRS agent’s testimony.


2. The Jury Instructions and Intent


HN5 We review jury instructions under a
correctness standard, granting no particular
deference to the trial court. See Ong Int’l (U.S.A.)
Inc. v. 11th Ave. Corp., 850 P.2d 447, 452 (Utah
1993); State v. Gibson, 908 P.2d 352, 354 (Utah
Ct. App. 1995), cert. denied, 917 P.2d 556 (Utah
1996). Also, ″we review jury instructions in their
entirety to determine whether the instructions,
taken as a whole, fairly instruct the jury on the
applicable law.″ Laws v. Blanding City, 893 P.2d
1083, 1084 (Utah Ct. App.), cert. denied, 910 P.2d
425 (Utah 1995). ″However, jury instructions to
which a party failed to object at trial will not be
reviewed absent a showing of manifest injustice.″
Gibson, 908 P.2d at 354; State v. Perdue, 813 P.2d
1201, 1203 (Utah Ct. App. 1991), aff’d, 900 P.2d
1093 (Utah 1995). ″Failure to give an elements
instruction for a crime satisfies the manifest
injustice standard under [Utah Rule of Criminal
Procedure] 19(c) and constitutes reversible error
as a matter of law.″ Id. ″Further, because ’″the
general rule is that an accurate instruction [**19]
upon the basic elements of an offense is essential,″’
failure to provide such an instruction is reversible
error that can never be considered harmless.″
State v. Souza, 846 P.2d 1313, 1320 (Utah Ct.
App. 1993) (alteration in original) (citations
omitted).


HN6 In order to convict defendant of
communications fraud, the State was required to
prove every element of section 76-10-1801,
including the mens rea requirement embodied in
subsection (7) of the statute. 17 See generally State
v. Tebbs, 786 P.2d 775, 778 (Utah Ct. App. 1990).


records, and clinical work[] such as counseling, group therapy[,] individual counseling, is it lawful for that individual to assign income
from those activities to a third party[?]


A No, that is not lawful.


16 The pertinent part of Rule 704 provides: ″Testimony in the form of an opinion or inference otherwise admissible is not objectionable
because it embraces an ultimate issue to be decided by the trier of fact.″ Utah R. Evid. 704(a).


17 Utah Code Ann. § 76-10-1801 (Supp. 1997) provides, in relevant part:


(1) Any person who has devised any scheme or artifice to defraud another or to obtain from another money, property, or anything of value
by means of false or fraudulent pretenses, representations, promises, or material omissions, and who communicates directly or indirectly
with any person by any means for the purpose of executing or concealing the scheme or artifice is guilty of [communications fraud.]


. . . .
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In this case, however, the trial court failed to
adequately instruct the jury on the mens rea
element of communications fraud.


[**20] Instruction number ten, which was the
communications-fraud elements instruction,
provides, in pertinent part:


The essential elements of the crime of
Communications Fraud . . . are as follows:


1. That the defendant . . .


. . .


4. Having devised a scheme or artifice to defraud
another or to obtain from another []money,
property, or anything of value,


5. By means of false or fraudulent pretense,
representations, promises or material omissions,


6. Did communicate directly or indirectly with
another by any means for the purpose of executing
or concealing the scheme or artifice . . . .


The State claims that instruction number ten
essentially mirrors the statutory language defining
the offense. However, the State is only partially
correct. While instruction number ten does mirror
the first subsection of section 76-10-1801, it fails
to include any mention of subsection (7) of this
statute, which sets forth the mens rea element. 18


[**21] The State further argues instruction
number ten is sufficient in the context of other


[*609] jury instructions 19 because its language,
that defendant ″devised a scheme or artifice to
defraud″ and communicated false information
″for the purpose of executing . . . the scheme or
artifice,″ satisfies the mens rea requirement that
defendant communicate false information
intentionally or knowingly, or with a reckless
disregard for the truth. We disagree. It is too long
a reach to suggest the jury divined that defendant
had to act intentionally because such a level of
volition is inherent in the concept of ″devising a
scheme.″ Nor may the purpose for which an act is
done be so readily equated with the actor’s mental
state in performing the act. Instruction number
ten, which failed to include any mention of the
mens rea element of section 76-10-1801(7), is
wholly insufficient as a mens rea instruction even
if read in light of all other instructions. Thus,
instruction number twenty-two’s definition of
″knowing″ and ″intentional″ would confuse rather
than enlighten the jury, since it concerns terms
used nowhere else in the instructions. The
conclusion is inescapable that the jury instructions,
[**22] taken as a whole, did not fairly instruct the
jury on the mens rea requirement for
communications fraud.


Because we conclude the trial court erred in
admitting the IRS agent’s testimony and in failing
to instruct the jury on the mens rea element, we
reverse and remand for a new trial on the
communications fraud charges.


B. Sufficiency of the Evidence


(4) An intent on the part of the perpetrator of any offense described in Subsection (1) to permanently deprive any person of property,
money, or thing of value is not a necessary element of the offense.


. . . .


(7) A person may not be convicted under this section unless the pretenses, representations, promises, or material omissions made or
omitted were made or omitted intentionally, knowingly, or with a reckless disregard for the truth.


18 Subsection (7) was apparently amended to address the concerns raised by this court in State v. Tebbs, 786 P.2d 775, 778 (Utah Ct.
App. 1990). As amended, subsection (7) squarely places the burden on the State to prove the mens rea element--that defendant acted
″intentionally, knowingly, or with a reckless disregard for the truth.″ Utah Code Ann. § 76-10-1801(7) (Supp. 1997).


19 Instruction 22 defined ″knowing″ and ″intentional″ conduct. Instruction 23 explained that ″in every crime . . . there must exist a
union or joint operation of act and intent.″ Instruction 26 stated, ″Unless otherwise provided, ignorance or mistake of fact which
disproves the culpable mental state is a defense to any prosecution for that crime.″
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Defendant next argues that the evidence is
insufficient to support his convictions for theft
and engaging in a pattern of unlawful activity.


HN7 When a jury verdict is challenged on the
ground that the evidence is insufficient, . . . ″[this
court] reviews the evidence and all inferences
which may reasonably [**23] be drawn from it in
the light most favorable to the verdict of the jury.
[This court will] reverse a jury conviction for
insufficient evidence only when the evidence, so
viewed, is sufficiently inconclusive or inherently
improbable that reasonable minds must have
entertained a reasonable doubt that the defendant
committed the crime of which he was convicted.″


State v. Hamilton, 827 P.2d 232, 236 (Utah
1992)(citations omitted).


1. Theft


HN8 Utah Code Ann. § 76-6-404 (1995) defines
theft as follows: ″A person commits theft if he
obtains or exercises unauthorized control over the
property of another with a purpose to deprive him
thereof.″ Additionally, section 76-6-402 sets forth
presumptions and defenses to theft and provides,
in relevant part:


(3) It is a defense under this part that the actor:


(a) Acted under an honest claim of right to the
property or service involved; or


(b) Acted in the honest belief that he had the right
to obtain or exercise control over the property or
service as he did; or


(c) Obtained or exercised control over the property
or service honestly believing that the owner, if
present, would have consented.


Utah Code Ann. § [**24] 76-6-402 (1995). ″’If at
the time of the taking of the property by the
defendant he in good faith believed said property
was his or if [the jury] had reasonable doubt to
that effect, they should acquit him.’″ State v.


Cude, 14 Utah 2d 287, 383 P.2d 399, 401 (1963)
(citation omitted).


Defendant asserts that much of the evidence
presented supports the proposition that, whether
or not he acted properly in absolute terms, he
honestly believed he was paying himself, GS
Consulting, and his wife the correct amount due
under their numerous and ever-changing
agreements with APA. Defendant emphasizes that
″there was mass confusion on the part of everyone
as to the amount of money that APA was to pay
[him and his wife].″ However, defendant has not
demonstrated that, ″even viewing [*610] the
evidence in the light most favorable to the court
below, that evidence is insufficient to support the
court’s finding.″ State v. Robertson, 932 P.2d
1219, 1223-24 (Utah 1997).


While there was admittedly evidence the other
way, evidence was presented at trial that
sufficiently supports the jury’s conclusion that
defendant perpetrated a theft rather than that he
made an honest mistake. Immediately after [**25]
defendant took control of payroll, he manifested
an intent to steal by assigning counseling hours he
had worked to his wife, charging APA her $ 25
hourly rate, while at the same time receiving his
salary. At this time he also caused APA to make
additional payments to GS Consulting. These
″double-charges″ and ″overpayments″ were both
made in contravention of the August 1991
agreement.


In reviewing the evidence in the light most
favorable to the jury’s verdict, we have to assume
that a written agreement did exist. Both Art
Marshall, the APA administrator, and Marie
Jackson, the administrative assistant who typed
the memorandum of the agreement, testified as to
its terms. The jury apparently concluded that their
testimony was more credible than defendant’s
wife’s testimony. We will not disturb the jury’s
credibility determinations.


HN9 When the evidence presented is conflicting
or disputed, the jury serves as the exclusive judge
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of both the credibility of witnesses and the weight
to be given particular evidence. Ordinarily, a
reviewing court may not reassess credibility or
reweigh the evidence, but must resolve conflicts
in the evidence in favor of the jury verdict.


State v. [**26] Workman, 852 P.2d 981, 984
(Utah 1993) (citations omitted). Only in ″some
unusual circumstances″ may a reviewing court
reassess witness credibility, such as when there is
″either a physical impossibility of the evidence
being true, or its falsity [is] apparent without any
resort to inferences or deductions.″ Id.


Payments for the assigned hours while defendant
was in control of payroll totaled $ 2,525.
According to the agreement with APA, as the jury
apparently found it to be, defendant’s salary of $
400 was to cover any counseling he provided.
APA never agreed to pay defendant by the hour
for counseling services he provided, not to mention
the transfer of these hours to his wife for payroll
purposes. Even defendant’s wife conceded that
defendant had APA pay GS Consulting for hours
of clinical counseling defendant performed. Payroll
ledgers, admitted into evidence, show defendant’s
name crossed out as the therapist and his wife’s
name written in. The parties stipulated that these
changes were in defendant’s handwriting. Thus,
defendant was paid twice for his services: once by
his regular salary and again by attributing his
work to his wife and billing APA at her hourly
rate. [**27] Such double-payment was not
authorized by defendant’s agreement with APA,
and the jury was free to reject the suggestion that
defendant honestly thought it was authorized.


APA personnel testified that defendant also
″padded″ payments totaling $ 12,387.50 for the
twelve months that defendant was in control of
payroll. While defendant’s wife testified that these
amounts were discrepancies in the payments for


her hours, draws on future revenue, or distribution
of profits, the jury apparently found that the
testimony of defendant’s wife was not credible.
We will not disturb such a determination,
especially since no ″unusual circumstances″ exist
here. Id.


The jury had before it ample evidence that
contradicted defendant’s wife’s explanations for
the overpayments. Defendant himself was in
charge of bookkeeping and payroll during this
period. Also, all draws on future revenues ceased
as of August 1991; thus, this was not a reasonable
explanation for the ″padded payments″ made
following August 1991. Defendant’s wife was
alone in testifying that draws on future revenues
continued through this period. Finally, distribution
of profits cannot fully explain the unaccountable
amounts because [**28] defendant’s final
accounting to APA, dated September 1, 1992,
claims that a percentage of profits due to GS
Consulting from January 1, 1991, until August 31,
1992, had not yet been paid.


Based on this evidence, a jury could reasonably
infer that defendant possessed the intent to steal
and did not operate under an honest claim of right.
Defendant has failed [*611] to carry his burden of
demonstrating that, viewed in the light most
favorable to the jury’s verdict, the evidence and
reasonable inferences drawn from it are so
inconclusive or inherently improbable that
reasonable minds must have entertained a
reasonable doubt that he had the intent to steal.
See Hamilton, 827 P.2d at 236. In essence, the
jury chose to believe the testimony of the other
witnesses over that of defendant’s wife. 20


[**29] 2. Pattern of Unlawful Activity


Finally, although we reverse and remand on the
communications fraud conviction, we hold that


20 Defendant also asserts that the documentation supporting the payments made to defendant as offered by Art Marshall did not match
the payments actually received by defendant, as shown by copies of the checks themselves. However, the State showed, apparently to
the jury’s satisfaction, that this discrepancy was largely attributable to deductions, such as tax withholding.
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the State provided sufficient evidence to convict
defendant of engaging in a ″pattern of unlawful
activity″ with respect to the twelve counts of theft.
See Utah Code Ann. § 76-10-1602(2) (Supp.
1997); supra note 12 (quoting section
76-10-1602(2)). The twelve counts of theft readily
satisfy the elements of ″pattern of unlawful
activity,″ namely, that at least three episodes of
unlawful activity were interrelated and had the
same purpose, result, participants, victims, or
methods of commission. See id. All of the twelve
″episodes″ of theft involved defendant and APA
and occurred as a result of defendant taking
advantage of his payroll responsibilities.


CONCLUSION


We affirm defendant’s convictions for theft and
engaging in a pattern of unlawful activity.
However, because the trial court committed


reversible error by admitting the testimony of the
IRS agent and by failing to adequately instruct the
jury on the mens rea requirement for
communications fraud, we reverse the
communications fraud convictions and remand
for a new trial on the [**30] communications
fraud counts.


Gregory K. Orme, Judge


WE CONCUR:


James Z. Davis,


Presiding Judge


Michael J. Wilkins,


Associate Presiding Judge
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THE COURT: Okay.


MR. DIUMENTI: If they own -- if Poseys only own


25 percent -- actually 23.58 percent --


THE COURT: Well, is it really not what -- the


percentage they own, it's whether or not they have a say in how


the money is spent?


MR. DIUMENTI: Well, it makes a difference in a


second, second-degree felony and Class B misdemeanor. If


there's a thousand dollar check and you're only -- and you only


own a 25-percent interest, then that is a $250 theft, not a


thousand dollar theft.


Which is the second of our motion for bill of


particulars. This isn't something that I want to spend a week


in front of a jury with breaking down the fact that Tivolis


only owned 23 percent of Tivoli. The Poseys only owned


23 percent of it. Therefore if these people took,


inappropriately, a thousand bucks, they only took 230 bucks


from the Poseys.


THE COURT: Well, that's another element of the


offense, how much the theft was. That's another thing the jury


decides. It doesn't, you know, to me a bill of particulars is,


I don't understand what's being charged here. That's what,


that's what somebody says when they want a bill of particulars.


It sounds to me like you've got a pretty good grasp


on --
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background papers. And I'm sure you're familiar with that, so


I won't rehash these. But I'll make only a few points on the


more narrow issues in our motions.


First prong of our motion we, again, we set out in


our briefs -- and I won't say here -- why the charges are


unsupportable. The Poseys have no ownership interest, or at


most a 23.8 percent interest in the funds at issue as a matter


of law.


Now, the State is right, we cited no case law. But


we did cite the relevant contract documents. And it is to


those documents and the canon of law that interprets them, and


not the canon of law itself, that determines the legal


ownership interest in the funds at issue. And remember, these


are charges as thefts from the Poseys, so their ownership


interest is critical.


The provisions are there for the Court to see,


interpret, and understand. And we, you know, we respectfully


submit that you will have to be familiar with Exhibits B and C.


More familiar than you'd probably like to be. But the Court


can read those and interpret those in accordance with the


general legal principles that your Honor, myself, and everyone


who is before the Bar learned back in contracts and


corporations in law school.


In accordance with these general principles the


ownership by the Poseys, and thus the validity of the charges
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filed on their behalf against them, is either they have no


interest, or at most there's an overstatement by about four


times the amount. And it's, it's by those documents that that


amount will be determined.


As to the second prong, I would only add that I'm


usually before the patent and trademark office, and so in this


milieu I'm less experienced than my hair color or lack of hair


would indicate. And so I, I must apologize. In preparing for


the hearing I noticed that in the editing between my colleague,


Mr. Diumenti, and I, a paragraph went missing, so our argument


is not as cogent in the brief as I would have liked it to be.


But let me just make the point that the Poseys


actually collected documents that the State's investigator


requested, and assisted the investigator, Mr. Mutter. And he


testified at the pretrial that he had Posey getting documents


first, and then he went and subpoenaed the documents from the


sources.


But in any case, it seems that the Poseys were


working with the State's investigator. We would argue that the


complaining witnesses also guided the State's investigator, in


that they disclosed certain things but withheld certain things.


Specifically Exhibit B to the settlement agreement, which is


included in our brief as Exhibit E, I believe.


And in that exhibit each and every check which forms


the basis for each and every count but one of the, of the
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it's probable cause.


MR. THOMPSON: Fair enough. A couple points.


THE COURT: Okay.


MR. THOMPSON: First of all is, they initiated the


criminal action before the --


THE COURT: Settlement?


MR. THOMPSON: -- negotiated settlement. He


misstated that just on that one point.


THE COURT: And the one thing in criminal cases is


you don't pay attention to what's going on in the civil case.


MR. THOMPSON: Fair enough. But as I say, that's


the basis for our argument that there was a fraudulent


misrepresentation, an illegal act, on the part of these


complaining witnesses.


Now, more than that, we've asked you to look at the


contract documents and determine (inaudible) interests of the


complaining witnesses, the alleged victims, to see if they


actually owned any of this money that they allege -- the State


alleges was stolen from them.


And our position is --


THE COURT: But you're conceding that they have at


least 28 percent.


MR. THOMPSON: Our position is that it's, it's


either zero, or at most 23.8 percent. And if it's


23.8 percent, then the information needs to be amended to
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THE COURT: (Inaudible) good time to break for


lunch. We have some legal matters to handle during lunch, so


we're going to have you come back at 1:30.


SPEAKER UNKNOWN: Please rise for the jury.


(Pause.)


THE COURT: Have a seat.


MR. TAYLOR: Your Honor, may Mr. Curtis step down?


THE COURT: Uh-huh.


All right. I believe Defense Counsel has some


motions.


MR. DIUMENTI: Just to be clear, the State has


rested; is that correct?


THE COURT: Yes, he just did.


MR. DIUMENTI: Your Honor, Defendant Diderickson


would request the Court to dismiss the counts contained in the


Information against him on the basis first, probably most


recent in the Court's memory, is that Mr. Curtis testified that


the ownership of the money in the saving -- or in the Tivoli


account changed when it was transferred in. That the owner was


Tivoli. Not Poseys.


The State's alleged a theft by -- from the Poseys.


And I believe that their expert's evidence and his opinions


eliminated the possibility to the jury of a finding that it was


the Poseys' money. The conclusion was it was Tivoli's money,


not the Poseys. The theft was from the Poseys.
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I don't know whether you're going to join in that


motion, but.


MR. THOMPSON: I am. I may say some further words,


but I would certainly join in that motion on behalf of


Mr. Bruun.


THE COURT: Okay. I'm not going to dismiss at this


time. The Poseys were members of Tivoli. And it could be


construed that since the loan, although guaranteed by your


clients, was on their property, that the money derived from


their interests in addition to them being members of Tivoli.


MR. DIUMENTI: If that's your finding, your Honor,


I'd find that the charges have to be, at least at this point,


amended, because they only had a 25-percent interest in those


funds.


THE COURT: You can still steal somebody's


25-percent interest in something.


MR. DIUMENTI: But if they steal --


MR. THOMPSON: Your Honor, may I be heard? Your


Honor, first of all, the amendment to the operating agreement


first of all changed those percentages. And it turned out to


be in particular 23.8 percent was the total interest owned by


the Poseys.


And (B), if that's the finding, then not only do


these counts change in character, they change actually -- they


go from felonies to misdemeanors in very, very, very many
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cases. I don't have the total up in front of me, but it seems


to me there's only a couple of felonies left. The rest are


misdemeanors, based on the amounts of the money that could


possibly be charged.


THE COURT: You know, despite what percentages are


written in the contract, we are here talking about criminal


matters. All this money, according --


SPEAKER UNKNOWN: But --


THE COURT: According to the expert witness, all the


money was derived from loans on their property. It's their


money.


MR. THOMPSON: Your Honor, you recall the Tiv -- the


expert went on to say that it was their money, and then they


put it in Tivoli and it was Tivoli's money. As soon as it


became Tivoli's money, then the percentages set forth in the


operating agreement apply.


At most the Poseys could have 23.8 percent of this


money. And therefore the property, as we refer to property in


the statute, could at most be 23.8 percent of the assets of


Tivoli corporation.


THE COURT: And couldn't it be concluded that they


did that in the agreement in order to facilitate their theft of


these people's money?


MR. THOMPSON: No, your Honor.


THE COURT: They made these contracts and agreements
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48-2c-906.  Allocation of profits and losses.  
 
     The profits and losses of a company shall be allocated among the members in 
the manner provided in the operating agreement. If the operating agreement does 
not otherwise provide, profits and losses shall be allocated in proportion to the 
members' capital account balances as of the beginning of the company's current 
fiscal year. 

















48-2c-804.  Management by managers.  
     In a manager-managed company, each manager and each member shall be subject to Section 
48-2c-807 and:  
(1) (a) the initial managers shall be designated in the articles of organization; and 


(b) after the initial managers, the managers shall be those persons identified in documents 
filed with the division including:  
(i) amendments to the articles of organization; 


(ii) the annual reports required under Section 48-2c-203; and 


(iii) the statements required or permitted under Section 48-2c-122; 
 


 


(2) when there is a change in the management structure from a member-managed company to a 
manager-managed company, the managers shall be those persons identified in the certificate 
of amendment to the articles of organization that makes the change; 


(3) each manager who is a natural person must have attained the age of majority under the laws 
of this state; 


(4) no manager shall have authority to do any act in contravention of the articles of organization 
or the operating agreement, except as provided in Subsection (6)(g); 


(5) a manager who is also a member shall have all of the rights of a member; 


(6) unless otherwise provided in the articles of organization or operating agreement of the 
company:  
(a) except for the initial managers, each manager shall be elected at any time by the 


members holding at least a majority of the profits interests in the company, and any 
vacancy occurring in the position of manager shall be filled in the same manner; 


(b) the number of managers:  
(i) shall be fixed by the members in the operating agreement; or 


(ii) shall be the number designated by members holding at least a majority of the profits 
interests in the company if the operating agreement fails to designate the number of 
managers; 


 


(c) each manager shall serve until the earliest to occur of:  
(i) the manager's death, withdrawal, or removal; 


(ii) an event described in Subsection 48-2c-708(1)(f); or 


(iii) if membership in the company is a condition to being a manager, an event described 
in Subsection 48-2c-708(1)(d) or (e); 


 


(d) a manager need not be a member of the company or a resident of this state; 


(e) any manager may be removed with or without cause by the members, at any time, by the 
decision of members owning a majority of the profits interests in the company; 


(f) there shall be only one class of managers; and 


(g) approval by:  
(i) all of the members and all of the managers shall be required for matters described in 


Subsection 48-2c-803(2); and 


(ii) members holding 2/3 of the profits interests in the company, and 2/3 of the 
managers shall be required for all matters described in Subsection 48-2c-803(3). 


 


 













48-2c-803.  Management by members.  
     In a member-managed company, each member shall be subject to the duties described in 
Section 48-2c-807 and, unless otherwise provided in this chapter, in the articles of organization, 
or an operating agreement:  
(1) the affirmative vote, approval, or consent of members holding a majority of profits interests 


in the company shall be required to decide any matter connected with the business of the 
company; 


(2) the affirmative vote, approval, or consent of all members shall be required to:  
(a) amend the articles of organization, except to make ministerial amendments including:  


(i) amendments made only to reflect actions previously taken with the requisite 
approval, such as a change in managers; or 


(ii) to change an address; 
 


(b) amend the operating agreement, except to make ministerial amendments, including:  
(i) amendments made only to reflect actions previously taken with the requisite 


approval, such as a change in managers; or 


(ii) to change an address; or 
 


(c) (i) authorize a member or any other person to do any act on behalf of the company that 
contravenes the articles of organization or operating agreement; and 


(ii) after authorizing an act under Subsection (2)(c)(i) to terminate the authority so 
granted; and 


 


 


(3) the affirmative vote, approval, or consent of members holding 2/3 of the profits interests in 
the company shall be required to bind the company to any of the following actions:  
(a) (i) authorizing a member or any other person to do any act on behalf of the company 


that is not in the ordinary course of the company's business, or business of the kind 
carried on by the company; and 


(ii) after authorizing an act under Subsection (3)(a)(i) to terminate the authority so 
granted; 


 


(b) making a current distribution to members; 


(c) resolving any dispute connected with the usual and regular course of the company's 
business; 


(d) making a substantial change in the business purpose of the company; 


(e) a conversion of the company to another entity; 


(f) a merger in which the company is a party to the merger; 


(g) any sale, lease, exchange, or other disposition of all or substantially all of the company's 
property other than in the usual and regular course of the company's business; 


(h) any mortgage, pledge, dedication to the repayment of indebtedness, whether with or 
without recourse, or other encumbering of all or substantially all of the company's 
property other than in the usual and regular course of the company's business; or 


(i) any waiver of a liability of a member under Section 48-2c-603. 
 







 













48-2c-801.  Management structure.  
     A company may be managed either by one or more managers, in which case it 
shall be considered to be a "manager-managed company," or it may be managed by 
all of its members, in which case it shall be considered to be a "member-managed 
company."  
(1) The choice of management structure shall be designated in the articles of 


organization for the company. If the articles of organization fail to designate the 
management structure or do not clearly designate the management structure, 
management of the company shall be vested in its members. 


(2) Unless the operating agreement provides otherwise, a manager-managed 
company shall become a member-managed company upon the death, 
withdrawal, or removal of the sole remaining manager, or if one of the events 
described in Subsection 48-2c-708(1)(d), (e), or (f) occurs with regard to the 
sole remaining manager, unless another manager is appointed by the members 
within 90 days after the occurrence of any such event. 


(3) The dissolution of a company does not alter the authority of the managers or 
members, as the case may be, to wind up the business and affairs of the 
company. 


 













48-2c-701.  Nature of member interest.  
 
(1) A member's interest in a company is personal property regardless of the nature 


of the property owned by the company. 


(2) A member has no interest in specific property of a company. 
 








48-2c-501.  Initial agreement.  
 
     The initial operating agreement of a company, if one is adopted, shall be 
adopted by unanimous consent of the members. 








76-6-402.  Presumptions and defenses.  
     The following presumption shall be applicable to this part:  
(1) Possession of property recently stolen, when no satisfactory explanation of such possession is 


made, shall be deemed prima facie evidence that the person in possession stole the property. 


(2) It is no defense under this part that the actor has an interest in the property or service stolen if 
another person also has an interest that the actor is not entitled to infringe, provided an 
interest in property for purposes of this subsection shall not include a security interest for the 
repayment of a debt or obligation. 


(3) It is a defense under this part that the actor:  
(a) Acted under an honest claim of right to the property or service involved; or 


(b) Acted in the honest belief that he had the right to obtain or exercise control over the 
property or service as he did; or 


(c) Obtained or exercised control over the property or service honestly believing that the 
owner, if present, would have consented. 


 


 








76-1-403. Former prosecution barring subsequent prosecution for offense 
  out of same episode.  
 
(1) If a defendant has been prosecuted for one or more offenses arising out of a single criminal 


episode, a subsequent prosecution for the same or a different offense arising out of the same 
criminal episode is barred if:  
(a) the subsequent prosecution is for an offense that was or should have been tried under 


Subsection 76-1-402(2) in the former prosecution; and 


(b) the former prosecution:  
(i) resulted in acquittal; 


(ii) resulted in conviction; 


(iii) was improperly terminated; or 


(iv) was terminated by a final order or judgment for the defendant that has not been 
reversed, set aside, or vacated and that necessarily required a determination 
inconsistent with a fact that must be established to secure conviction in the 
subsequent prosecution. 


 


 


(2) There is an acquittal if the prosecution resulted in a finding of not guilty by the trier of facts 
or in a determination that there was insufficient evidence to warrant conviction. A finding of 
guilty of a lesser included offense is an acquittal of the greater offense even though the 
conviction for the lesser included offense is subsequently reversed, set aside, or vacated. 


(3) There is a conviction if the prosecution resulted in a judgment of guilt that has not been 
reversed, set aside, or vacated; a verdict of guilty that has not been reversed, set aside, or 
vacated and that is capable of supporting a judgment; or a plea of guilty accepted by the 
court. 


(4) There is an improper termination of prosecution if the termination takes place before the 
verdict, is for reasons not amounting to an acquittal, and takes place after a jury has been 
impaneled and sworn to try the defendant, or, if the jury trial is waived, after the first witness 
is sworn. However, termination of prosecution is not improper if:  
(a) the defendant consents to the termination; 


(b) the defendant waives his right to object to the termination; or 


(c) the court finds and states for the record that the termination is necessary because:  
(i) it is physically impossible to proceed with the trial in conformity with the law; 


(ii) there is a legal defect in the proceeding not attributable to the state that would make 
any judgment entered upon a verdict reversible as a matter of law; 


(iii) prejudicial conduct in or out of the courtroom not attributable to the state makes it 
impossible to proceed with the trial without injustice to the defendant or the state; 


(iv) the jury is unable to agree upon a verdict; or 


(v) false statements of a juror on voir dire prevent a fair trial. 
 


 


 








76-1-402. Separate offenses arising out of single criminal episode –  
  Included offenses.  
 
(1) A defendant may be prosecuted in a single criminal action for all separate offenses arising out 


of a single criminal episode; however, when the same act of a defendant under a single 
criminal episode shall establish offenses which may be punished in different ways under 
different provisions of this code, the act shall be punishable under only one such provision; 
an acquittal or conviction and sentence under any such provision bars a prosecution under 
any other such provision. 


(2) Whenever conduct may establish separate offenses under a single criminal episode, unless the 
court otherwise orders to promote justice, a defendant shall not be subject to separate trials 
for multiple offenses when:  
(a) The offenses are within the jurisdiction of a single court; and 


(b) The offenses are known to the prosecuting attorney at the time the defendant is arraigned 
on the first information or indictment. 


 


(3) A defendant may be convicted of an offense included in the offense charged but may not be 
convicted of both the offense charged and the included offense. An offense is so included 
when:  
(a) It is established by proof of the same or less than all the facts required to establish the 


commission of the offense charged; or 


(b) It constitutes an attempt, solicitation, conspiracy, or form of preparation to commit the 
offense charged or an offense otherwise included therein; or 


(c) It is specifically designated by a statute as a lesser included offense. 
 


(4) The court shall not be obligated to charge the jury with respect to an included offense unless 
there is a rational basis for a verdict acquitting the defendant of the offense charged and 
convicting him of the included offense. 


(5) If the district court on motion after verdict or judgment, or an appellate court on appeal or 
certiorari, shall determine that there is insufficient evidence to support a conviction for the 
offense charged but that there is sufficient evidence to support a conviction for an included 
offense and the trier of fact necessarily found every fact required for conviction of that 
included offense, the verdict or judgment of conviction may be set aside or reversed and a 
judgment of conviction entered for the included offense, without necessity of a new trial, if 
such relief is sought by the defendant. 


 








76-1-302.  Time limitations for prosecution of offenses -- Provisions if DNA evidence would 
identify the defendant -- Commencement of prosecution.  
 
(1) Except as otherwise provided, a prosecution for:  


(a) a felony or negligent homicide shall be commenced within four years after it is 
committed, except that prosecution for:  
(i) forcible sexual abuse shall be commenced within eight years after the offense is 


committed, if within four years after its commission the offense is reported to a law 
enforcement agency; and 


(ii) incest shall be commenced within eight years after the offense is committed, if 
within four years after its commission the offense is reported to a law enforcement 
agency; 


 


(b) a misdemeanor other than negligent homicide shall be commenced within two years after 
it is committed; and 


(c) any infraction shall be commenced within one year after it is committed. 
 


(2) (a) Notwithstanding Subsection (1), prosecution for the offenses listed in Subsections 76-3-
203.5(1)(c)(i)(A) through (BB) may be commenced at any time if the identity of the 
person who committed the crime is unknown but DNA evidence is collected that would 
identify the person at a later date. 


(b) Subsection (2)(a) does not apply if the statute of limitations on a crime has run as of May 
5, 2003, and no charges have been filed. 


 


(3) If the statute of limitations would have run but for the provisions of Subsection (2) and 
identification of a perpetrator is made through DNA, a prosecution shall be commenced 
within one year of the discovery of the identity of the perpetrator. 


(4) A prosecution is commenced upon:  
(a) the finding and filing of an indictment by a grand jury; 


(b) the filing of a complaint or information; or 


(c) the issuance of a citation. 
 


 





































Effective 5/12/2015  
77-38a-102.  Definitions.  
     As used in this chapter:  
(1) "Conviction" includes a:  


(a) judgment of guilt; 


(b) a plea of guilty; or 


(c) a plea of no contest. 
 


(2) "Criminal activities" means any offense of which the defendant is convicted or any other 
criminal conduct for which the defendant admits responsibility to the sentencing court with or 
without an admission of committing the criminal conduct. 


(3) "Department" means the Department of Corrections. 


(4) "Diversion" means suspending criminal proceedings prior to conviction on the condition that 
a defendant agree to participate in a rehabilitation program, make restitution to the victim, or 
fulfill some other condition. 


(5) "Party" means the prosecutor, defendant, or department involved in a prosecution. 


(6) "Pecuniary damages" means all demonstrable economic injury, whether or not yet incurred, 
which a person could recover in a civil action arising out of the facts or events constituting 
the defendant's criminal activities and includes the fair market value of property taken, 
destroyed, broken, or otherwise harmed, and losses including lost earnings and medical 
expenses, but excludes punitive or exemplary damages and pain and suffering. 


(7) "Plea agreement" means an agreement entered between the prosecution and defendant setting 
forth the special terms and conditions and criminal charges upon which the defendant will 
enter a plea of guilty or no contest. 


(8) "Plea disposition" means an agreement entered into between the prosecution and defendant 
including diversion, plea agreement, plea in abeyance agreement, or any agreement by which 
the defendant may enter a plea in any other jurisdiction or where charges are dismissed 
without a plea. 


(9) "Plea in abeyance" means an order by a court, upon motion of the prosecution and the 
defendant, accepting a plea of guilty or of no contest from the defendant but not, at that time, 
entering judgment of conviction against him nor imposing sentence upon him on condition 
that he comply with specific conditions as set forth in a plea in abeyance agreement. 


(10) "Plea in abeyance agreement" means an agreement entered into between the prosecution and 
the defendant setting forth the specific terms and conditions upon which, following 
acceptance of the agreement by the court, a plea may be held in abeyance. 


(11) "Restitution" means full, partial, or nominal payment for pecuniary damages to a victim, 
including prejudgment interest, the accrual of interest from the time of sentencing, insured 
damages, reimbursement for payment of a reward, and payment for expenses to a 
governmental entity for extradition or transportation and as may be further defined by law. 


(12) (a) "Reward" means a sum of money:  
(i) offered to the public for information leading to the arrest and conviction of an 







offender; and 


(ii) that has been paid to a person or persons who provide this information, except that 
the person receiving the payment may not be a codefendant, an accomplice, or a 
bounty hunter. 


 


(b) "Reward" does not include any amount paid in excess of the sum offered to the public. 
 


(13) "Screening" means the process used by a prosecuting attorney to terminate investigative 
action, proceed with prosecution, move to dismiss a prosecution that has been commenced, 
or cause a prosecution to be diverted. 


(14) (a) "Victim" means any person or entity, including the Utah Office for Victims of Crime, 
who the court determines has suffered pecuniary damages as a result of the defendant's 
criminal activities. 


(b) "Victim" may not include a codefendant or accomplice. 
 


 





















77-17-10.  Court to determine law; the jury, the facts.  
 
(1) In a jury trial, questions of law are to be determined by the court, questions of 


fact by the jury. 


(2) The jury may find a general verdict which includes questions of law as well as 
fact but they are bound to follow the law as stated by the court. 


 













76-10-1603.  Unlawful acts.  
 
(1) It is unlawful for any person who has received any proceeds derived, whether directly or 


indirectly, from a pattern of unlawful activity in which the person has participated as a 
principal, to use or invest, directly or indirectly, any part of that income, or the proceeds of 
the income, or the proceeds derived from the investment or use of those proceeds, in the 
acquisition of any interest in, or the establishment or operation of, any enterprise. 


(2) It is unlawful for any person through a pattern of unlawful activity to acquire or maintain, 
directly or indirectly, any interest in or control of any enterprise. 


(3) It is unlawful for any person employed by or associated with any enterprise to conduct or 
participate, whether directly or indirectly, in the conduct of that enterprise's affairs through a 
pattern of unlawful activity. 


(4) It is unlawful for any person to conspire to violate any provision of Subsection (1), (2), or (3).
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Effective 5/13/2014  
76-10-1602.  Definitions.  
     As used in this part:  
(1) "Enterprise" means any individual, sole proprietorship, partnership, corporation, business 


trust, association, or other legal entity, and any union or group of individuals associated in 
fact although not a legal entity, and includes illicit as well as licit entities. 


(2) "Pattern of unlawful activity" means engaging in conduct which constitutes the commission 
of at least three episodes of unlawful activity, which episodes are not isolated, but have the 
same or similar purposes, results, participants, victims, or methods of commission, or 
otherwise are interrelated by distinguishing characteristics. Taken together, the episodes shall 
demonstrate continuing unlawful conduct and be related either to each other or to the 
enterprise. At least one of the episodes comprising a pattern of unlawful activity shall have 
occurred after July 31, 1981. The most recent act constituting part of a pattern of unlawful 
activity as defined by this part shall have occurred within five years of the commission of the 
next preceding act alleged as part of the pattern. 


(3) "Person" includes any individual or entity capable of holding a legal or beneficial interest in 
property, including state, county, and local governmental entities. 


(4) "Unlawful activity" means to directly engage in conduct or to solicit, request, command, 
encourage, or intentionally aid another person to engage in conduct which would constitute 
any offense described by the following crimes or categories of crimes, or to attempt or 
conspire to engage in an act which would constitute any of those offenses, regardless of 
whether the act is in fact charged or indicted by any authority or is classified as a 
misdemeanor or a felony:  
(a) any act prohibited by the criminal provisions of Title 13, Chapter 10, Unauthorized 


Recording Practices Act; 


(b) any act prohibited by the criminal provisions of Title 19, Environmental Quality Code, 
Sections 19-1-101 through 19-7-109; 


(c) taking, destroying, or possessing wildlife or parts of wildlife for the primary purpose of 
sale, trade, or other pecuniary gain, in violation of Title 23, Wildlife Resources Code of 
Utah, or Section 23-20-4; 


(d) false claims for medical benefits, kickbacks, and any other act prohibited by Title 26, 
Chapter 20, Utah False Claims Act, Sections 26-20-1 through 26-20-12; 


(e) any act prohibited by the criminal provisions of Title 32B, Chapter 4, Criminal Offenses 
and Procedure Act; 


(f) any act prohibited by the criminal provisions of Title 57, Chapter 11, Utah Uniform Land 
Sales Practices Act; 


(g) any act prohibited by the criminal provisions of Title 58, Chapter 37, Utah Controlled 
Substances Act, or Title 58, Chapter 37b, Imitation Controlled Substances Act, Title 58, 
Chapter 37c, Utah Controlled Substance Precursor Act, or Title 58, Chapter 37d, 
Clandestine Drug Lab Act; 


(h) any act prohibited by the criminal provisions of Title 61, Chapter 1, Utah Uniform 
Securities Act; 







(i) any act prohibited by the criminal provisions of Title 63G, Chapter 6a, Utah Procurement 
Code; 


(j) assault or aggravated assault, Sections 76-5-102 and 76-5-103; 


(k) a threat of terrorism, Section 76-5-107.3; 


(l) criminal homicide, Sections 76-5-201, 76-5-202, and 76-5-203; 


(m) kidnapping or aggravated kidnapping, Sections 76-5-301 and 76-5-302; 


(n) human trafficking, human smuggling, or aggravated human trafficking, Sections 76-5-
308, 76-5-309, and 76-5-310; 


(o) sexual exploitation of a minor, Section 76-5b-201; 


(p) arson or aggravated arson, Sections 76-6-102 and 76-6-103; 


(q) causing a catastrophe, Section 76-6-105; 


(r) burglary or aggravated burglary, Sections 76-6-202 and 76-6-203; 


(s) burglary of a vehicle, Section 76-6-204; 


(t) manufacture or possession of an instrument for burglary or theft, Section 76-6-205; 


(u) robbery or aggravated robbery, Sections 76-6-301 and 76-6-302; 


(v) theft, Section 76-6-404; 


(w) theft by deception, Section 76-6-405; 


(x) theft by extortion, Section 76-6-406; 


(y) receiving stolen property, Section 76-6-408; 


(z) theft of services, Section 76-6-409; 


(aa) forgery, Section 76-6-501; 


(bb) fraudulent use of a credit card, Sections 76-6-506.2, 76-6-506.3, 76-6-506.5, and 76-6-
506.6; 


(cc) deceptive business practices, Section 76-6-507; 


(dd) bribery or receiving bribe by person in the business of selection, appraisal, or criticism 
of goods, Section 76-6-508; 


(ee) bribery of a labor official, Section 76-6-509; 


(ff) defrauding creditors, Section 76-6-511; 


(gg) acceptance of deposit by insolvent financial institution, Section 76-6-512; 


(hh) unlawful dealing with property by fiduciary, Section 76-6-513; 


(ii) bribery or threat to influence contest, Section 76-6-514; 


(jj) making a false credit report, Section 76-6-517; 


(kk) criminal simulation, Section 76-6-518; 


(ll) criminal usury, Section 76-6-520; 


(mm) fraudulent insurance act, Section 76-6-521; 


(nn) retail theft, Section 76-6-602; 







(oo) computer crimes, Section 76-6-703; 


(pp) identity fraud, Section 76-6-1102; 


(qq) mortgage fraud, Section 76-6-1203; 


(rr) sale of a child, Section 76-7-203; 


(ss) bribery to influence official or political actions, Section 76-8-103; 


(tt) threats to influence official or political action, Section 76-8-104; 


(uu) receiving bribe or bribery by public servant, Section 76-8-105; 


(vv) receiving bribe or bribery for endorsement of person as public servant, Section 76-8-
106; 


(ww) official misconduct, Sections 76-8-201 and 76-8-202; 


(xx) obstruction of justice, Section 76-8-306; 


(yy) acceptance of bribe or bribery to prevent criminal prosecution, Section 76-8-308; 


(zz) false or inconsistent material statements, Section 76-8-502; 


(aaa) false or inconsistent statements, Section 76-8-503; 


(bbb) written false statements, Section 76-8-504; 


(ccc) tampering with a witness or soliciting or receiving a bribe, Section 76-8-508; 


(ddd) retaliation against a witness, victim, or informant, Section 76-8-508.3; 


(eee) extortion or bribery to dismiss criminal proceeding, Section 76-8-509; 


(fff) tampering with evidence, Section 76-8-510.5; 


(ggg) falsification or alteration of government record, Section 76-8-511, if the record is a 
record described in Title 20A, Election Code, or Title 36, Chapter 11, Lobbyist 
Disclosure and Regulation Act; 


(hhh) public assistance fraud in violation of Section 76-8-1203, 76-8-1204, or 76-8-1205; 


(iii) unemployment insurance fraud, Section 76-8-1301; 


(jjj) intentionally or knowingly causing one animal to fight with another, Subsection 76-9-
301(2)(d) or (e), or Section 76-9-301.1; 


(kkk) possession, use, or removal of explosives, chemical, or incendiary devices or parts, 
Section 76-10-306; 


(lll) delivery to common carrier, mailing, or placement on premises of an incendiary device, 
Section 76-10-307; 


(mmm) possession of a deadly weapon with intent to assault, Section 76-10-507; 


(nnn) unlawful marking of pistol or revolver, Section 76-10-521; 


(ooo) alteration of number or mark on pistol or revolver, Section 76-10-522; 


(ppp) forging or counterfeiting trademarks, trade name, or trade device, Section 76-10-1002;


(qqq) selling goods under counterfeited trademark, trade name, or trade devices, Section 76-
10-1003; 







(rrr) sales in containers bearing registered trademark of substituted articles, Section 76-10-
1004; 


(sss) selling or dealing with article bearing registered trademark or service mark with intent 
to defraud, Section 76-10-1006; 


(ttt) gambling, Section 76-10-1102; 


(uuu) gambling fraud, Section 76-10-1103; 


(vvv) gambling promotion, Section 76-10-1104; 


(www) possessing a gambling device or record, Section 76-10-1105; 


(xxx) confidence game, Section 76-10-1109; 


(yyy) distributing pornographic material, Section 76-10-1204; 


(zzz) inducing acceptance of pornographic material, Section 76-10-1205; 


(aaaa) dealing in harmful material to a minor, Section 76-10-1206; 


(bbbb) distribution of pornographic films, Section 76-10-1222; 


(cccc) indecent public displays, Section 76-10-1228; 


(dddd) prostitution, Section 76-10-1302; 


(eeee) aiding prostitution, Section 76-10-1304; 


(ffff) exploiting prostitution, Section 76-10-1305; 


(gggg) aggravated exploitation of prostitution, Section 76-10-1306; 


(hhhh) communications fraud, Section 76-10-1801; 


(iiii) any act prohibited by the criminal provisions of Part 19, Money Laundering and 
Currency Transaction Reporting Act; 


(jjjj) vehicle compartment for contraband, Section 76-10-2801; 


(kkkk) any act prohibited by the criminal provisions of the laws governing taxation in this 
state; and 


(llll) any act illegal under the laws of the United States and enumerated in 18 U.S.C. Sec. 
1961(1)(B), (C), and (D). 


 


 













Effective 5/13/2014  
76-6-412.  Theft -- Classification of offenses -- Action for treble damages.  
 
(1) Theft of property and services as provided in this chapter is punishable:  


(a) as a second degree felony if the:  
(i) value of the property or services is or exceeds $5,000; 


(ii) property stolen is a firearm or an operable motor vehicle; 


(iii) actor is armed with a dangerous weapon, as defined in Section 76-1-601, at the time 
of the theft; or 


(iv) property is stolen from the person of another; 
 


(b) as a third degree felony if:  
(i) the value of the property or services is or exceeds $1,500 but is less than $5,000; 


(ii) the actor has been twice before convicted of any of the offenses listed in 
Subsections (1)(b)(ii)(A) through (1)(b)(ii)(C), if each prior offense was committed 
within 10 years of the date of the current conviction or the date of the offense upon 
which the current conviction is based and at least one of those convictions is for a 
class A misdemeanor:  
(A) any theft, any robbery, or any burglary with intent to commit theft; 


(B) any offense under Title 76, Chapter 6, Part 5, Fraud; or 


(C) any attempt to commit any offense under Subsection (1)(b)(ii)(A) or (B); 
 


(iii) in a case not amounting to a second degree felony, the property taken is a stallion, 
mare, colt, gelding, cow, heifer, steer, ox, bull, calf, sheep, goat, mule, jack, jenny, 
swine, poultry, or a fur-bearing animal raised for commercial purposes; or 


(iv) (A) the value of property or services is or exceeds $500 but is less than $1,500; 


(B) the theft occurs on a property where the offender has committed any theft 
within the past five years; and 


(C) the offender has received written notice from the merchant prohibiting the 
offender from entering the property pursuant to Section 78B-3-108; 


 


(v) the actor has been twice before convicted of any of the offenses listed in Subsections 
(1)(b)(ii)(A) through (1)(b)(ii)(C), if each prior offense was committed within 10 
years of the date of the current conviction or the date of the offense upon which the 
current conviction is based and the value of the property stolen is or exceeds $500 
but is less than $1,500; or 


(vi) the actor has been previously convicted of a felony violation of any of the offenses 
listed in Subsections (1)(b)(ii)(A) through (1)(b)(ii)(C); 


 


(c) as a class A misdemeanor if:  
(i) the value of the property stolen is or exceeds $500 but is less than $1,500; 


(ii) (A) the value of property or services is less than $500; 







(B) the theft occurs on a property where the offender has committed any theft 
within the past five years; and 


(C) the offender has received written notice from the merchant prohibiting the 
offender from entering the property pursuant to Section 78B-3-108; or 


 


(iii) the actor has been twice before convicted of any of the offenses listed in 
Subsections (1)(b)(ii)(A) through (1)(b)(ii)(C), if each prior offense was committed 
within 10 years of the date of the current conviction or the date of the offense upon 
which the current conviction is based; or 


 


(d) as a class B misdemeanor if the value of the property stolen is less than $500 and the 
theft is not an offense under Subsection (1)(c). 


 


(2) Any individual who violates Subsection 76-6-408(1) or Section 76-6-413, or commits theft of 
property described in Subsection 76-6-412(1)(b)(iii), is civilly liable for three times the 
amount of actual damages, if any sustained by the plaintiff, and for costs of suit and 
reasonable attorney fees. 


 

















76-6-404.  Theft -- Elements.  
 
     A person commits theft if he obtains or exercises unauthorized control over the 
property of another with a purpose to deprive him thereof. 








 


Utah Code § 48-2c-803.  Management by members.  
 
 In a member-managed company, each member shall be subject to the duties 
described in Section 48-2c-807 and, unless otherwise provided in this chapter, in 
the articles of organization, or an operating agreement:  


(1) the affirmative vote, approval, or consent of members holding a 
majority of profits interests in the company shall be required to decide 
any matter connected with the business of the company; 


(2) the affirmative vote, approval, or consent of all members shall be 
required to:  
(a) amend the articles of organization, except to make ministerial 


amendments including:  
(i) amendments made only to reflect actions previously 


taken with the requisite approval, such as a change in 
managers; or 


(ii) to change an address; 
(b) amend the operating agreement, except to make ministerial 


amendments, including:  
(i) amendments made only to reflect actions previously 


taken with the requisite approval, such as a change in 
managers; or 


(ii) to change an address; or 
  (c) (i) authorize a member or any other person to do any act on  
    behalf of the company that contravenes the articles of  
    organization or operating agreement; and 


(ii) after authorizing an act under Subsection (2)(c)(i) to 
terminate the authority so granted; and 


(3) the affirmative vote, approval, or consent of members holding 2/3 of 
the profits interests in the company shall be required to bind the 
company to any of the following actions:  


  (a) (i) authorizing a member or any other person to do any act  
    on behalf of the company that is not in the ordinary  
    course of the company's business, or business of the kind  
    carried on by the company; and 


(ii) after authorizing an act under Subsection (3)(a)(i) to 
terminate the authority so granted; 


(b) making a current distribution to members; 
(c) resolving any dispute connected with the usual and regular 


course of the company's business; 







 


(d) making a substantial change in the business purpose of the 
company; 


(e) a conversion of the company to another entity; 
(f) a merger in which the company is a party to the merger; 
(g) any sale, lease, exchange, or other disposition of all or 


substantially all of the company's property other than in the 
usual and regular course of the company's business; 


(h) any mortgage, pledge, dedication to the repayment of 
indebtedness, whether with or without recourse, or other 
encumbering of all or substantially all of the company's 
property other than in the usual and regular course of the 
company's business; or 


(i) any waiver of a liability of a member under Section 48-2c-603. 
 
  







 


Utah Code §48-2c-804.  Management by managers.  
 
 In a manager-managed company, each manager and each member shall be 
subject to Section 48-2c-807 and:  


(1) (a) the initial managers shall be designated in the articles of 
organization;  


  and 
(b) after the initial managers, the managers shall be those persons 


identified in documents filed with the division including:  
(i) amendments to the articles of organization; 
(ii) the annual reports required under Section 48-2c-203; and 
(iii) the statements required or permitted under Section 48-2c-


122; 
(2) when there is a change in the management structure from a member-


managed company to a manager-managed company, the managers 
shall be those persons identified in the certificate of amendment to the 
articles of organization that makes the change; 


(3) each manager who is a natural person must have attained the age of 
majority under the laws of this state; 


(4) no manager shall have authority to do any act in contravention of the 
articles of organization or the operating agreement, except as provided 
in Subsection (6)(g); 


(5) a manager who is also a member shall have all of the rights of a 
member; 


(6) unless otherwise provided in the articles of organization or operating 
agreement of the company:  
(a) except for the initial managers, each manager shall be elected at 


any time by the members holding at least a majority of the 
profits interests in the company, and any vacancy occurring in 
the position of manager shall be filled in the same manner; 


(b) the number of managers:  
(i) shall be fixed by the members in the operating 


agreement; or 
(ii) shall be the number designated by members holding at 


least a majority of the profits interests in the company if 
the operating agreement fails to designate the number of 
managers; 


  (c) each manager shall serve until the earliest to occur of:  
(i) the manager's death, withdrawal, or removal; 
(ii) an event described in Subsection 48-2c-708(1)(f); or 







 


(iii) if membership in the company is a condition to being a 
manager, an event described in Subsection 48-2c-
708(1)(d) or (e); 


(d) a manager need not be a member of the company or a resident 
of this state; 


(e) any manager may be removed with or without cause by the 
members, at any time, by the decision of members owning a 
majority of the profits interests in the company; 


  (f) there shall be only one class of managers; and 
  (g) approval by:  


(i) all of the members and all of the managers shall be 
required for matters described in Subsection 48-2c-
803(2); and 


(ii) members holding 2/3 of the profits interests in the 
company, and 2/3 of the managers shall be required for 
all matters described in Subsection 48-2c-803(3). 


 
  







 


Utah Code § 76-1-302.  Time limitations for prosecution of offenses . . . 
Commencement of prosecution. 
 


(1) Except as otherwise provided, a prosecution for: ...(b) a misdemeanor 
other than negligent homicide shall be commenced within two years 
after it is committed[.] 


  







 


Utah Code § 76-6-404.5.  Wrongful appropriation – penalties. 


(1) A person commits wrongful appropriation if he obtains or exercises 
unauthorized control over the property of another, without the consent 
of the owner or legal custodian and with intent to temporarily 
appropriate, possess, or use the property or to temporarily deprive the 
owner or legal custodian of possession of the property. 


 
*     *     * 


 
(4) Wrongful appropriation is a lesser included offense of the offense of 


theft under Section 76-6-404. 
  







 


Utah Code § 77-17-10.  Court to determine law; the jury, the facts. 


(1) In a jury trial, questions of law are to be determined by the court, 
questions of fact by the jury. 


(2) The jury may find a general verdict which includes questions of law 
as well as fact but they are bound to follow the law as stated by the 
court. 


  







 


Utah Code § 77-38a-102(6).  Definitions [Crime Victims Restitution Act]. 
 


“Pecuniary damages” means all demonstrable economic injury, whether or 
not yet incurred, which a person could recover in a civil action arising out of 
the facts or events constituting the defendant’s criminal activities and 
includes the fair market value of property taken, destroyed, broken, or 
otherwise harmed, but excludes punitive or exemplary damages and pain and 
suffering. 


  







 


Utah Code § 77-38a-302(1) and (2) 
 


(1) When a defendant is convicted of criminal activity that has resulted in 
pecuniary damages, in addition to any other sentence it may impose, 
the court shall order that the defendant make restitution to victims of 
crime as provided in this chapter, or for conduct for which the 
defendant has agreed to make restitution as part of a plea disposition. 
For purposes of restitution, a victim has the meaning as defined in 
Subsection 77-38a-102(14) and in determining whether restitution is 
appropriate, the court shall follow the criteria and procedures as 
provided in Subsections (2) through (5). 


 
(2) In determining restitution, the court shall determine complete 


restitution and court-ordered restitution.  
 (a) "Complete restitution" means restitution necessary to compensate 


a victim for all losses caused by the defendant. 
 (b) "Court-ordered restitution" means the restitution the court having 


criminal jurisdiction orders the defendant to pay as a part of the 
criminal sentence at the time of sentencing or within one year after 
sentencing. 


 (c) Complete restitution and court-ordered restitution shall be 
determined as provided in Subsection (5)…. 


 
 


 








76-6-404.5.  Wrongful appropriation -- Penalties.  
 


(1) A person commits wrongful appropriation if he obtains or exercises unauthorized control 
over the property of another, without the consent of the owner or legal custodian and with 
intent to temporarily appropriate, possess, or use the property or to temporarily deprive the 
owner or legal custodian of possession of the property. 


(2) The consent of the owner or legal custodian of the property to its control by the actor is not 
presumed or implied because of the owner's or legal custodian's consent on a previous 
occasion to the control of the property by any person. 


(3) Wrongful appropriation is punishable one degree lower than theft, as provided in Section 76-
6-412, so that a violation which would have been:  
(a) a second degree felony under Section 76-6-412 if it had been theft is a third degree 


felony if it is wrongful appropriation; 


(b) a third degree felony under Section 76-6-412 if it had been theft is a class A 
misdemeanor if it is wrongful appropriation; 


(c) a class A misdemeanor under Section 76-6-412 if it had been theft is a class B 
misdemeanor if it is wrongful appropriation; and 


(d) a class B misdemeanor under Section 76-6-412 if it had been theft is a class C 
misdemeanor if it is wrongful appropriation. 


 


(4) Wrongful appropriation is a lesser included offense of the offense of theft under Section 76-
6-404. 
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Opinion


[**1271] DURHAM, Chief Justice:


INTRODUCTION


[*P1] This case comes to us on appeal from


directed verdicts granted by the trial court. Welden


Daines sued the Ambulatory Surgical Centers


Group, L.C. (ASC) and Richard Vincent seeking


to enforce an alleged oral agreement. After Daines


presented his case-in-chief, the trial court granted


directed verdicts against him effectively dismissing


all of his claims. Central to the appeal before us is


an agreement (Release) signed by Daines releasing


West Valley Surgical Center (WVSC) or ″any of


its members,″ of which ASC is one, from ″any


and all claims in connection with services provided


. . . for the organization, development, and


operation of an ambulatory surgical center.″ We


are asked to determine whether this language is


facially ambiguous and can reasonably support


contrary interpretations. [***2] We conclude that


it is not and affirm the trial court’s holding that


the language of the Release is not ambiguous as a


matter of law.


[*P2] Daines also challenges the trial court’s


directed verdict on his claim of fraud and his


claim against Mr. Vincent personally. We affirm


each of these directed verdicts. Daines also appeals


the trial court’s denial of his motion to admit a


trial order from the case of Lipscomb v. Vincent


(Lipscomb order) as part of his case-in-chief and


to challenge Vincent’s veracity as a witness.


Findings of Fact, Conclusions of Law and Order,


Lipscomb v. Vincent, No. 970600134-CV (Utah


3d Dist. Feb. 2, 2001). 1 We affirm the trial court’s


decision to exclude the Lipscomb order as


impermissible character evidence.


[*P3] Finally, Daines argues that the trial court’s


directed verdicts denied him his day in court. We


disagree. We also find that the trial court’s award


of costs to ASC and Vincent was appropriate and


consistent with rule 54 of the Utah Rules of Civil


Procedure.


BACKGROUND


[*P4] Welden Daines is a retired CPA. During his


career and into his retirement, he worked for


several physicians [***3] as an accountant and


medical center manager. In early 2000, one of his


clients, Dr. Burrows, indicated that he and several


other surgeons were interested in starting a surgical


center. A surgical center is generally an outpatient


surgical group co-owned by the surgeons involved.


Surgical centers provide surgeons [**1272] with


greater control over their working environment


and an opportunity to enjoy higher profits from


their work than typically experienced in a


traditional relationship with a hospital.


[*P5] ASC, now known as Nueterra Healthcare,


is in the business of organizing, developing, and


managing surgical centers. Vincent is the


co-founder of ASC and was either a member or


chairman of the board of ASC during the relevant


period.


I. THE MEMORANDUM OF


UNDERSTANDING


[*P6] On September 22, 2000, Daines met with


Vincent to discuss the possibility of organizing a


new surgical center in West Valley City. Daines


met Vincent through Bob Smith, a health care


consultant who had worked with ASC. Daines


prepared a Memorandum of Understanding


(MOU) which he presented to Smith and Vincent.


The MOU prepared by Daines indicated that


Daines would give ASC a list of physicians from


West Valley City in exchange for [***4] $


150,000 plus expenses. Vincent and Smith signed


the MOU on signature lines provided for them by


Daines under the heading ″ASC.″


1 The Lipscomb order was entered in a different case in which Vincent was a defendant.
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[*P7] On September 27, 2000, Daines faxed a list


of physicians to Vincent and Smith. That night,


Daines arranged a meeting with Vincent, Smith,


and several of the physicians on the list, including


Dr. McCray and Dr. Burrows, whom Daines


referred to as ″the leaders.″ During the meeting,


Vincent presented the physicians with an


informational brochure detailing ASC’s process


of organizing, developing, and managing surgical


centers. Based on the success of this first meeting,


ASC began preparing feasibility studies and term


sheets. 2 ASC presented the first set of term sheets


to the doctors on November 21, 2000, proposing


the formation of WVSC. Section 13 of the first set


of term sheets, titled ″Development Fees,″


included a provision for WVSC to pay Daines $


150,000 ″for the introduction of ASC to this


project.″ Section 13 indicated that the fee would


be paid for by WVSC.


[*P8] On November 22, 2000, a second set of


term sheets was prepared with a change in the


Development Fees provision for Daines.


According to the November 22 term sheets,


″Quantum Ventures, L.L.C., of which Mr. Welden


Daines is a principal″ was to receive a fee either


″in the form of cash or equity in [WVSC].″ No


separate fee was provided for Daines individually.


Like the fee provision for Daines in the November


21 term sheets, WVSC was liable for the ″cash or


equity″ provision for Quantum Ventures in the


November 22 term sheets.


II. THE FIRST ORAL AGREEMENT


[*P9] Thereafter, Daines began actively


negotiating with ASC on behalf of the surgeons.


At some point after beginning negotiations


[***6] with ASC, Daines told Dr. Burrows that he


was ″uncomfortable″ because he felt that both


ASC and the surgeons expected him to negotiate


on their behalf. On December 13, 2000, while still


negotiating with ASC on behalf of the surgeons,


Daines met with Vincent. During this meeting,


Daines claims that he entered into an oral


agreement with Vincent to forego his $ 150,000


compensation under the MOU in exchange for 8


Class II shares of ownership in WVSC. 3


[*P10] The term sheets following the December


13 meeting and oral agreement between Daines


and Vincent did not include a provision for


payment to Daines or Quantum Ventures. On


January 4, 2001, Vincent made a note during a


phone call with Daines that ″Welden has torn up


his prior agreement and is only working for


them.″ During subsequent negotiations of the


term sheets, Daines sent an email to Vincent


stating ″nothing for me.″


III. REAL ESTATE DEVELOPMENT AND A


SECOND ORAL AGREEMENT


[*P11] In February 2001, the surgeons and ASC


reached an agreement and formed WVSC. After


the formation of WVSC, Daines and Smith began


working together to develop several real estate


2 A term sheet is ″[a] document setting forth all information that is material to investors about the offering but is not disclosed in the


accompanying prospectus or confirmation.″ Black’s [***5] Law Dictionary, 1512 (8th ed. 2004). A term sheet is also referred to as


a ″letter of intent.″ Id. In this case, the term sheets, which went through several revisions before being agreed to, represent the ″items


discussed between the participants″ engaged in the establishment of WVSC. The term sheets in the present case include, inter alia, a


″feasibility study for the creation of the surgical center,″ ″ownership rights and privileges,″ and ″the persons and entities who would be


able to participate in the venture.″


3 [**1273] The term sheets indicate that the initial offering of 100 shares of ownership in WVSC would break down as follows: 20


Class II shares were reserved for ASC only, while 80 Class I shares would be made available to participating surgeons. Class II shares


were to be sold initially for $ 8,500. This means that ASC would have had to pay only $ 68,000 to compensate Daines under the oral


agreement, provided that such an arrangement were even possible under the proposed term sheets. Even though the initial value of the


shares referenced in the oral agreement was worth a little more than a third of the value of the MOU, their current value is nearly $ 4


million. The oral agreement would have also given Daines a larger interest than any of the [***7] participating surgeons individually


and would have cut ASC’s ownership interest from twenty shares down to twelve.
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properties for the new center. Daines testified that


the surgeons asked him to be involved in the real


estate development process. However, there is no


indication that the surgeons, WVSC, or ASC


made any contractual agreements with Daines for


his services as a real estate developer. One of the


sites Daines and Smith worked on was a site


located in West Valley, and controlled by The


Boyer Company (Boyer). Boyer had exclusive


[***8] rights to develop that site (Boyer site). At


some point during the development process, and


at the request of Dr. Burrows, Boyer entered into


an oral agreement with Daines promising him


payment in connection with his work on the


Boyer site if the site was selected. In September,


2001, the WVSC board selected the Boyer site as


the location of the new surgical center. Following


the site selection, Daines phoned Vincent on


September 25, 2001 to inquire about the eight


shares promised in the first oral agreement. Daines


testified that Vincent responded by asking, ″What


eight shares?″


IV. THE RELEASE


[*P12] On October 8, 2001, Daines sent a letter


to Lynn Summerhays of Boyer requesting payment


of $ 50,000, based on their oral agreement, for


work done in connection with the development of


the Boyer site. Summerhays responded with a


letter substantiating the oral agreement, but


indicated that the offer ″came as a result of a


request from Dr. Burrows″ and that payment


would follow the ″rental commencement of the


center.″ Daines responded by sending a fax to Dr.


Burrows on October 29, asking for help in


obtaining payment from Boyer. On October 30,


2001, Dr. Burrows proposed to the WVSC board


that Daines [***9] be paid immediately since his


work was ″pretty well complete.″ The board


determined that ASC would pay Daines $ 6,000


for his out-of-pocket expenses. Boyer would


subsequently reimburse ASC for the $ 6,000 and


pay the balance of the $ 50,000 to Daines when


the lease was executed.


[*P13] Two days after the board meeting, Daines


faxed an invoice to ″ASC West Valley Surgical


Center″ for $ 6,000, indicating that the balance of


his fee for work performed for WVSC would be


paid by Boyer once the surgical center was open.


On December 10, Dr. McCray sent a letter to


Daines with the Release, stating that a check had


been made out to Daines for $ 6,000 and would be


released when Daines signed and returned the


Release.


[*P14] The Release states:


We, Welden L. Daines and Robert Smith, do


hereby conditionally release West Valley


Surgical Center, LLC or any of its members


from any and all liabilities and or claims in


connection with services provided by us for


the due diligence, acquisition of real estate, or


any other services rendered to date for West


Valley Surgical Center, or on behalf of its


members, for the organization, development


and operation of an ambulatory surgical center


in the West Valley and any [***10] services


connected with the same. This release


encompasses and satisfies any prior


agreements and discussions whether written


or verbal by the West Valley Surgical Center,


LLC or any of its members.


This release shall be conditioned upon the


receipt of $ 50,000 due and payable from the


real estate developer of the West [**1274]


Valley City Surgical Center. In addition, by


signing below, we agree that any partial


amounts paid against the $ 50,000 liability


either by West Valley Surgical Center, LLC or


by The Boyer Company, Developer of the


Real Estate for the project for amounts owed


us shall become unconditionally released by


us upon confirmed receipt of said partial


payments.


Daines and Smith signed and returned the Release


on December 11, 2001. After receiving the


Release, WVSC forwarded a $ 6,000 check to
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Daines.


[*P15] On March 20, 2003, Boyer made out a


check to ″Daines Associates″ for $ 50,000. Daines


accepted the check and used a portion of it to pay


Smith for his efforts. On April 23, 2003, Daines


faxed Vincent another request for the eight shares


discussed in the first oral agreement. Vincent


denied Daines’ request.


PROCEDURAL HISTORY


[*P16] On May 8, 2003, Daines filed claims


against ASC and Vincent [***11] for breach of


contract, promissory estoppel, fraudulent


inducement to contract, breach of implied covenant


of good faith and fair dealing, negligent


misrepresentation, unjust enrichment-quantum


meruit, and specific performance.


[*P17] Before trial, Daines made a motion to


admit the Lipscomb order as part of his


case-in-chief and to challenge Vincent’s veracity.


The Lipscomb order included comments on


Vincent’s character, including a reference to


Vincent’s ″convenient lapses of memory″ and his


lack of reliability as a witness. The trial court


rejected Daines’ motion.


[*P18] Following the presentation of Daines’


case-in-chief, the trial court granted motions by


ASC and Vincent for directed verdicts and


dismissed all claims with prejudice. The first


directed verdict dismissed all of Daines’ fraud


claims. The trial court found that Daines failed to


satisfy most of the required elements to sustain a


fraud claim. The second directed verdict dismissed


Daines’ claims against Vincent individually. The


court held, based on the evidence presented, that


″no reasonable jury could conclude that Vincent


acted in any other way than as a representative of


ASC.″ In the third directed verdict, the court held


that [***12] the Release signed by Daines was


″clear and unambiguous as a matter of law.″ As


part of its analysis, the trial court assumed the


existence of the alleged December 13, 2000 oral


agreement between Vincent (acting on behalf of


ASC) and Daines for eight shares in WVSC. 4


Assuming the existence of the oral agreement, the


court held that by signing the Release, which


″supersede[d] any and all other contracts, whether


written or oral,″ Daines ″gave up any right he may


have had to pursue the claims asserted against


ASC,″ including his right to claim eight shares in


WVSC under the alleged oral agreement. Thus,


the court found that it was not necessary to reach


a determination as to the existence of the oral


agreement since it would be covered under the


unambiguous terms of the Release if it did exist,


and therefore would not be binding.


[*P19] Daines challenges the directed verdicts


and the trial court’s denial of his motion seeking


[***13] admittance of the Lipscomb order. Daines


also raises questions regarding an award of costs


and sanctions based on the ripeness of the filing of


this appeal. The trial court granted ASC and


Vincent’s directed verdict motions on August 22,


2006. ASC and Vincent served Daines a copy of a


Memorandum of Costs on September 11, 2006.


On October 11, 2006, the trial court entered final


judgment and awarded costs in favor of ASC and


Vincent. Before the trial court entered final


judgment and awarded costs to ASC and Vincent,


Daines filed this appeal on September 8th, 2006.


After filing the appeal, Daines filed an objection


with this court asserting that the trial court no


longer had jurisdiction to make an award. In


response, ASC and Vincent filed a motion with


this court to dismiss for lack of jurisdiction as the


trial court had not yet rendered a final judgment.


Daines replied with a claim that the motion filed


by ASC and Vincent was frivolous and requested


sanctions. We deferred ruling on the motions until


after we ruled on [**1275] the merits. We have


jurisdiction over this case pursuant to Utah Code


Section 78A-3-102(3)(j) (2008).


4 Although assuming the existence of an oral agreement, the trial court noted that it had ″serious doubts″ that a jury would in fact


conclude that an oral contract had been formed and would be able to do so only by ignoring several pieces of evidence presented at trial.


2008 UT 51, *P14; 190 P.3d 1269, **1274; 2008 Utah LEXIS 108, ***10


Page 7 of 16



http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BKJ-YRJ1-6VSV-046X-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BKJ-YRJ1-6VSV-046X-00000-00&context=1000516





STANDARD OF REVIEW


[*P20] HN1 We will sustain a directed verdict if


after ″examining [***14] all evidence in a light


most favorable to the non-moving party, there is


no competent evidence that would support a


verdict in the non-moving party’s favor.″ Merino


v. Albertsons, Inc., 1999 UT 14, P 3, 975 P.2d 467.


[*P21] HN2 With regard to our review of the


exclusion of evidence, we grant a trial court broad


discretion to admit or exclude evidence and will


disturb its ruling only for abuse of discretion.


State v. Whittle, 1999 UT 96, P 20, 989 P.2d 52.


Thus, we will not reverse a trial court’s ruling on


evidence unless the ruling ″was beyond the limits


of reasonability.″ Jensen v. IHC Hosps., Inc., 2003


UT 51, P 57, 82 P.3d 1076 (quoting State v.


Hamilton, 827 P.2d 232, 239-40 (Utah 1992)).


ANALYSIS


I. DETERMINATION OF INTEGRATION


[*P22] Viewing the evidence in a light most


favorable to Daines, we agree with the trial


court’s finding that the Release is an integrated


agreement. Consistent with our line of contract


analysis cases, we first determine whether or not


the Release constitutes an integrated agreement


before considering whether the evidence offered


by Daines supports a finding of facial ambiguity.


Hall v. Process Instruments & Control, Inc., 890


P.2d 1024, 1026, 1027 (Utah 1995), overruled


[***15] on other grounds by Tangren Family


Trust v. Tangren, 2008 UT 20, 182 P.3d 326. We


have held that HN3 an integrated agreement is ″a


writing or writings constituting a final expression


of one or more terms of an agreement.″ Tangren


Family Trust v. Tangren, 2008 UT 20, P 12, 182


P.3d 326 (quoting Hall, 890 P.2d at 1027).


Additionally, we recently held in Tangren that


″[e]xtrinsic evidence . . . is not admissible on the


question of integration where the contract at issue


contains a clear integration clause.″ 2008 UT 20,


P 19, 182 P.3d 326. Thus, a contract is integrated


if it contains a ″clear integration clause.″ Id.


[*P23] Daines argues that the Release is not


integrated because it does not contain a ″real


integration clause″ stating that the document


covers the entire agreement between the parties.


We disagree. The Release states: ″This release


encompasses and satisfies any prior agreements


and discussions whether written or verbal by West


Valley Surgical Center, LLC or any of its


members.″ The language indicating that the


Release ″satisfies any prior agreements and


discussions whether written or oral″ satisfies the


″clear integration clause″ standard articulated in


Tangren. Therefore, we affirm the trial court’s


[***16] conclusion that the Release constitutes an


integrated agreement.


II. DETERMINATION OF AMBIGUITY


[*P24] Having found that the Release is


integrated, we now turn to an analysis of


ambiguity. This case gives us the opportunity to


discuss the standard for determining contractual


ambiguity. In Ward v. Intermountain Farmers


Ass’n, 907 P.2d 264 (Utah 1995), we established


a standard for determining ambiguity in two


separate contexts: facial ambiguity and ambiguity


with regard to intent. To the extent that our ruling


in Ward has created confusion as to the proper


relationship between relevant, extrinsic evidence


reviewed by the judge in making a determination


of facial ambiguity and the plain language within


the ″four corners″ of the contract, we take this


opportunity to clarify. After clarifying the Ward


rule, we will apply the rule to the facts in the


present case.


A. The Ward Rule


[*P25] HN4 A contractual term or provision is


ambiguous ″if it is capable of more than one


reasonable interpretation because of ’uncertain


meanings of terms, missing terms, or other facial


deficiencies.’″ WebBank v. Am. Gen. Annuity Serv.


Corp., 2002 UT 88, P 20, 54 P.3d 1139 (quoting


SME Indus., Inc. v. Thompson, Ventulett, Stainback


& Assocs., Inc., 2001 UT 54, P 14, 28 P.3d 669).
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[***17] In Ward, we indicated that contractual


ambiguity [**1276] can occur in two different


contexts: (1) facial ambiguity with regard to the


language of the contract and (2) ambiguity with


regard to the intent of the contracting parties. 907


P.2d at 268. The first context presents a question


of law to be determined by the judge. WebBank,


2002 UT 88, P 22, 54 P.3d 1139. The second


context presents a question of fact where, if the


judge determines that the contract is facially


ambiguous, ″parol evidence of the parties’


intentions should be admitted.″ Winegar v. Froerer,


813 P.2d 104, 108 (Utah 1991); see also SME


Indus., Inc., 2001 UT 54, P 14, 28 P.3d 669. Thus,


before permitting recourse to parol evidence, a


court must make a determination of facial


ambiguity. Ward, 907 P.2d at 268; Winegar, 813


P.2d at 108. Because the question of ambiguity


begins with an analysis of facial ambiguity, we


address Ward’s articulation of the test for


determining facial ambiguity.


[*P26] HN5 In Ward we set forth a two-part


standard for determining facial ambiguity. First,


we indicated that ″[w]hen determining whether a


contract is ambiguous, any relevant evidence


must be considered. Otherwise, the determination


of ambiguity is inherently one-sided, namely,


[***18] it is based solely on the ’extrinsic


evidence of the judge’s own linguistic education


and experience.’″ Ward, 907 P.2d at 268 (internal


quotation marks omitted) (quoting Pac. Gas &


Elec. Co. v. G.W. Thomas Drayage & Rigging


Co., 69 Cal. 2d 33, 69 Cal. Rptr. 561, 442 P.2d


641, 643 (Cal. 1968)). Second, after a judge


considers relevant and credible evidence of


contrary interpretations, the judge must ensure


that ″the interpretations contended for are


reasonably supported by the language of the


contract.″ Ward, 907 P.2d at 268.


[*P27] In articulating the Ward rule, we sought to


establish a balanced, ″better-reasoned″ approach


to an analysis of facial ambiguity that would


allow judges to ″consider the writing in the light


of the surrounding circumstances.″ Id. However,


we did not intend that a judge allow surrounding


circumstances to create ambiguity where the


language of a contract would not otherwise permit.


In other words, our statement that ″[r]ational


interpretation requires at least a preliminary


consideration of all credible evidence,″ id. (internal


quotation marks omitted), does not create a


preference for that evidence over the language of


the contract. See Saleh v. Farmers Ins. Exch.,


2006 UT 20, P 17, 133 P.3d 428 [***19] (stating


that alternative interpretations of contractual


language must be supported by the usual and


natural meaning of the language used). Thus,


under Ward, HN6 a finding of ambiguity after a


review of relevant, extrinsic evidence is


appropriate only when ″reasonably supported by


the language of the contract.″ Ward, 907 P.2d at


268.


[*P28] Our holding in Ward demonstrates the


proper application of the rule. In that case, we


found ambiguity in the phrase ″of safflower.″ Id.


at 269. Ward contracted with Intermountain


Farmers Association (IFA) to spray his safflower


field with fertilizer and herbicide. Id. at 265. The


sprayer used on Ward’s field had previously been


used to spray Velpar L, an herbicide strong


enough to kill safflower. Id. The sprayer was not


properly cleaned before it was used to spray


Ward’s field. Id. After his field was sprayed, a


significant amount of Ward’s safflower crop died.


Id. In negotiating a settlement, IFA presented


Ward with a release stating that upon receipt of


payment for damages, Ward would ″release and


hold harmless Intermountain Farmers Association


for any and all damages caused by the spraying of


[Ward’s] nineteen acres of safflower.″ Id. at


265-66. In his [***20] affidavit, Ward testified


that he initially refused to sign the release because


he was concerned about the lingering effects of


the Velpar L on the field in which the safflower


was planted and not just for the damage done to


his safflower crop. Id. at 266. In his affidavit,


Ward indicated that IFA told him ″not to worry″


and that he should ″go ahead and plant beans in


2008 UT 51, *P25; 190 P.3d 1269, **1275; 2008 Utah LEXIS 108, ***17


Page 9 of 16



http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-4NY0-003G-F07F-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-4NY0-003G-F07F-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:46HW-WT90-0039-455K-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:46HW-WT90-0039-455K-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-4W70-003G-F0V8-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-4W70-003G-F0V8-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:43CM-0240-0039-41XV-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:43CM-0240-0039-41XV-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-4NY0-003G-F07F-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-4W70-003G-F0V8-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-4W70-003G-F0V8-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-4NY0-003G-F07F-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRK-KCR0-003C-H1DJ-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRK-KCR0-003C-H1DJ-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRK-KCR0-003C-H1DJ-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRK-KCR0-003C-H1DJ-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-4NY0-003G-F07F-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4JJH-GXF0-0039-451S-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4JJH-GXF0-0039-451S-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-4NY0-003G-F07F-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-4NY0-003G-F07F-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-4NY0-003G-F07F-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-4NY0-003G-F07F-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-4NY0-003G-F07F-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-4NY0-003G-F07F-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-4NY0-003G-F07F-00000-00&context=1000516

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-4NY0-003G-F07F-00000-00&context=1000516





the field.″ Id. The next year, Ward’s bean crop,


planted in the same field, began to die. Id. IFA did


not compensate Ward for the damages to his bean


crop and Ward filed suit for breach of contract. Id.


We concluded that the language of the agreement,


specifically the phrase ″of safflower,″ was


susceptible to two interpretations: ″Although the


phrase ’of safflower’ could be read to simply


define the field, it could also be construed to


specify the damage subject to release.″ Id. at 269.


In [**1277] finding ambiguity in Ward, we


considered the extrinsic evidence offered by Ward


in order to view the ″writing in light of the


surrounding circumstances.″ Id. at 268. However,


our analysis of the evidence offered by Ward was


ultimately circumscribed by the language of the


agreement -- specifically by the phrase ″of


safflower.″ Id. at 269.


[*P29] [***21] In addition to finding ambiguity


in the express terms of a release, we have also


found ambiguity in a contract taken as a whole,


WebBank, 2002 UT 88, PP 27-29, 54 P.3d 1139


(remanding for the admission of parol evidence


because we found ″it [was] unclear from the


language and provisions contained in the security


agreement and promissory note whether [the


parties] intended to effectuate a genuine secured


transaction or whether they intended to create a


sale or an assignment″); where there are missing


terms in a contract, Nielsen v. Gold’s Gym, 2003


UT 37, P 14, 78 P.3d 600 (finding ambiguity


because a contract was silent as to responsibility


for key improvements significant to the


agreement); and in the parties’ course of conduct,


Peterson v. Sunrider Corp., 2002 UT 43, PP


22-23, 48 P.3d 918 (finding ambiguity in


contractual terms because of a history of bonus


payments even when express obligations


articulated in the agreement had not been met). In


WebBank, Nielson, and Sunrider Corp., contrary


interpretations of the agreement were checked


against the plain language of the contract. Thus,


each time we found ambiguity, we found that the


contrary interpretations were ″reasonably


supported by the language [***22] of the contract.″


Ward, 907 P.2d at 268.


[*P30] Likewise, in cases where we have not


found ambiguity, the language of the contract or


release was not susceptible to ″contrary, tenable


interpretations.″ WebBank, 2002 UT 88, P 27, 54


P.3d 1139 (quoting SME Indus., Inc., 2001 UT 54,


15, 28 P.3d 669); see also Saleh, 2006 UT 20, P


18, 133 P.3d 428 (finding no ambiguity because


plaintiff’s interpretation would effectively change


a key term of the release); Peterson v. Coca-Cola


USA, 2002 UT 42, P 12, 48 P.3d 941 (finding ″that


the release [was] unambiguous because it [was]


not ’capable of more than one reasonable


interpretation’″ (quoting Winegar, 813 P.2d at


108)). Since our articulation of the Ward rule, our


consideration of extrinsic evidence offered to


demonstrate ambiguity has been circumscribed by


the requirement that the interpretations argued for


must be ″reasonably supported by the language of


the contract.″ Ward, 907 P.2d at 268. Thus, a


correct application of the Ward rule to determine


what the writing means begins and ends with the


language of the contract. 5


[*P31] As illustrated by our line of facial


ambiguity [***24] cases, the two-part Ward rule


5 While the Ward rule allows for the admission of extrinsic evidence to uncover ambiguity, a finding of ambiguity will prove to be the


exception and not the rule. Our [***23] holding in Ward provides for instances, though rare, where contractual terms are subject to


alternative interpretations based on usage. For instance, to an American, the term ″boot″ refers to something you wear on your foot, but


a person from Britain or New Zealand might refer to a ″boot″ as the storage area in the back of a car -- what Americans would refer


to as a ″trunk.″ Likewise, in America, we get ″braces″ to straighten our teeth, whereas the British use them to hold up their pants. When


contracting parties have a contrasting understanding of express terms due to usage, the Ward rule provides the court with the ability to


″place itself in the same situation in which the parties found themselves at the time of contracting.″ Ward, 907 P.2d at 268 (internal


quotation marks omitted). However, as stated above, any contended for interpretation must be ″reasonably supported by the language


of the contract.″ Id. More simply put, a party cannot make a successful claim of ambiguity based on usage of a term that is not reasonable


or is the product of ″forced or strained construction.″ Saleh, 2006 UT 20, P 17, 133 P.3d 428 (internal quotation marks omitted).
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requires that HN7 a judge first review relevant


and credible extrinsic evidence offered to


demonstrate that there is in fact an ambiguity.


After reviewing the evidence offered, the Ward


rule justifies a finding of ambiguity only if the


competing interpretations are ″reasonably


supported by the language of the contract.″ Ward,


907 P.2d at 268. Conversely, there can be no


ambiguity where evidence is offered in an attempt


to obscure otherwise plain contractual terms. See


Saleh, 2006 UT 20, P 17, 133 P.3d 428 (stating


that contractual language cannot be ambiguous


because parties seek to ″endow [it] with [**1278]


a different interpretation according to [their] own


interests″ (citing Alf v. State Farm Fire & Cas.


Co., 850 P.2d 1272, 1274-75 (Utah 1993))). Thus,


even though we permit admission of extrinsic


evidence to support a claim of ambiguity in


contractual language, the claim ″must be plausible


and reasonable in light of the language used.″


First Am. Title Ins. Co. v. J.B. Ranch, Inc., 966


P.2d 834, 837 (Utah 1998).


[*P32] We now apply the two parts of the Ward


rule to the Release in the present case.


B. The Release Signed by Daines is Not Ambiguous


as a Matter of Law


[*P33] Applying the Ward rule [***25] and


examining the evidence in a light most favorable


to Daines, we affirm the trial court’s directed


verdict and find that the Release is unambiguous


as a matter of law.


[*P34] The plain language of the Release states


that Daines will release ″West Valley Surgical


Center, LLC or any of its members from any and


all liabilities and or claims in connection with


services provided . . . for the organization,


development and operation of an ambulatory


surgical center in the West Valley and any services


connected with the same″ in exchange for $


50,000 to be paid by the real estate developer.


Consistent with the first part of the Ward rule, we


review extrinsic evidence offered by Daines in


support of his claim of ambiguity. Daines offers


evidence in the form of a series of documents and


instruments written or executed in the days before


he signed the Release. These include an invoice


for $ 6,000 with a balance of $ 44,000 to be paid


by Boyer, e-mails and letters regarding the second


oral agreement, and the check for $ 6,000. Daines


argues that this evidence indicates that when he


signed the Release, he was considering only the


amount due under the oral agreement with Boyer.


Daines argues that the [***26] Release therefore


did not cover any other obligations owed to him


by WVSC or its members. Specifically, Daines


argues that the Release does not cover the oral


agreement for eight shares in WVSC. Applying


the second part of the Ward rule, we find that the


language of the Release is not reasonably


susceptible to Daines’ interpretation. Under the


terms of the Release, Daines agreed to release


WVSC and ″any of its members″ from ″any and


all liabilities or claims in connection with services


provided . . . for the organization, development


and operation of an ambulatory surgical center in


the West Valley.″ The language of the Release


establishes two hurdles which the evidence offered


by Daines fails to clear.


[*P35] First, the evidence offered by Daines fails


to indicate how ASC is not a ″member″ of WVSC.


Conversely, Daines stipulated that at the time he


signed the Release, he knew that ASC was a


member of WVSC. Additionally, the term sheets,


with which Daines admits he was very familiar


from the beginning of the process, make it clear


that ASC operated from the understanding that it


would be a member of WVSC as soon as it was


formed. ASC’s membership in WVSC was, at all


times during the negotiations, [***27] a foregone


conclusion. In other words, there was never a time


in the entire process where ASC either was not a


member of WVSC or was not operating under the


assumption that it would become a member of
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WVSC as soon as it was formed. 6 To hold that


ASC was not a member for the purposes of the


Release would be to impose a meaning ″not


reasonably supported by the language″ of the


Release.7 Ward, 907 P.2d at 268.


[*P36] [**1279] Second, the evidence offered by


Daines fails to demonstrate how the oral agreement


for eight shares does not fall under the clause


releasing ASC from ″any and all liabilities or


claims in connection with services provided . . .


for the organization, development and operation


of an ambulatory surgical center in the West


Valley.″ Daines admits that the oral agreement


was made in substitution for the agreement covered


by the MOU. The MOU states that Daines will


provide ASC with a list of surgeons for the


purpose of ″building [***29] and operating a


surgical center.″ The MOU and the subsequent


oral agreement both fall under the plain language


of the Release covering ″any and all″ claims in


connection with the ″organization, development


and operation″ of the surgical center. Daines’


argument for ambiguity asks us to find that the


phrase ″any and all″ somehow does not encompass


his claim under the MOU or the oral agreement


for the eight shares or that, conversely, his


agreement to provide a list of surgeons for the


purpose of ″building and operating″ a surgical


center somehow does not fall under the phrase


″organization, development and operation of an


ambulatory surgical center.″ Applying the Ward


rule and comparing Daines’ proposed


interpretation with the contractual terms, we find


that Daines’ argument is not reasonably supported


by the language of the Release.


[*P37] In accordance with the Ward rule, we


affirm the trial court’s directed verdict and find


that the Release is unambiguous as a matter of


law. As a result, we do not need to resort to the


admission of parol evidence on the question of


intent, because HN8 absent a finding of facial


ambiguity, ″the parties’ intentions must be


determined solely from the language [***30] of


the contract.″ Ward, 907 P.2d at 268. Looking at


the language of the contract releasing WVSC ″or


any of its members″ from ″any and all liabilities


and or claims in connection with services


provided″ by Daines for the ″organization,


development, and operation″ of the surgical center,


we hold that Daines unambiguously released ASC


from any claims he had against it, including his


claim for the eight shares under the first oral


agreement.


III. FRAUD


[*P38] Daines also appeals the trial court’s


directed verdict on his fraud claim. HN9 To


prevail on a claim of fraudulent inducement,


Daines must present clear and convincing evidence


sufficient to establish as follows:


(1) that a representation was made (2)


concerning a presently existing material fact


(3) which was false and (4) which the


representor either (a) knew to be false or (b)


6 To the contrary, the evidence submitted by Daines supports the conclusion that the purpose of ASC’s involvement in the transaction


was to become a member of an LLC that would open a surgical center in West Valley. Once the surgical center was open, it is also clear


that ASC would become the managing entity of the center. ASC’s level of involvement was always a key part of the negotiation. It is


also clear from the evidence that any ″services rendered″ by Daines to ASC, either before or after the formation of the board was


connected to the ″organization, development, and operation of [the] ambulatory surgical center.″


7 Daines also argues that the Release is ambiguous because the term ″members″ is susceptible to ″more than one reasonable


interpretation.″ This argument turns on a [***28] theory offered by Daines that there is a distinction between the legal capacity of ASC


operating in its pre-board member status and the legal capacity of ASC as a member of the WVSC Board. However, we cannot find in


our case law any justification for recognizing a different legal capacity where, as in this case, the legal capacity of ASC as a member


of the board was clearly a foundational element for all agreements between ASC and Daines. Moreover, the obligations of ASC to Daines


before and after ASC became a member of WVSC arise from the same nexus: the organization and development of the surgical center.


Therefore, the obligations are covered under the Release.
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made recklessly, knowing that there was


insufficient knowledge upon which to base


such a representation, (5) for the purpose of


inducing the other party to act upon it and (6)


that the other party, acting reasonably and in


ignorance of its falsity, (7) did in fact rely


upon it (8) and was thereby induced to act (9)


to that party’s injury and damage.


Armed Forces Ins. Exch. v. Harrison, 2003 UT 14,


P 16, 70 P.3d 35 [***31] (quoting Gold Standard


Inc. v. Getty Oil Co., 915 P.2d 1060, 1066-67


(Utah 1996)). Further, a party alleging fraud is


required by rule 9(b) of the Utah Rules of Civil


Procedure to state the circumstances constituting


fraud ″with particularity.″ Utah R. Civ. P. 9(b).


Thus, ″the mere recitation by a plaintiff of the


elements of fraud in a complaint does not satisfy


the particularity requirement.″ Armed Forces, 2003


UT 14, P 16, 70 P.3d 35.


[*P39] Considering the evidence in a light most


favorable to Daines, we affirm the trial court’s


directed verdict on the fraud claim. The trial court


held that there was ″extremely thin″ evidence of a


representation made by Vincent regarding the


eight shares therefore satisfying the first element


of the fraud test. However, the court further found


that Daines ″has offered no evidence that ASC


group had no present intent to transfer the eight


shares to [Daines], or that the statement was


knowingly [**1280] false or recklessly made.″


Rather than offer evidence satisfying the fraud


standard in his appeal, Daines does little more


than color the fraud elements with conjectural


allegations based on his subjective experience of


the transaction. We have held that, HN10 ″mere


conclusory allegations [***32] in a pleading,


unsupported by a recitation of relevant surrounding


facts, are insufficient.″ Franco v. Church of Jesus


Christ of Latter-Day Saints, 2001 UT 25, P 36, 21


P.3d 198. The evidence presented at trial, as noted


by the trial court, failed to meet Daines’ burden


with respect to his fraud claim.


IV. VINCENT’S LIABILITY


[*P40] Daines asks us to reverse the trial court’s


directed verdict in favor of Vincent on all claims


against Vincent personally. Reviewing the


evidence and testimony presented at trial in a light


most favorable to Daines, we agree with the trial


court’s ruling that Daines failed to present


competent evidence that Vincent was acting in


anything other than a representative capacity for


ASC in his dealings with Daines. ASC was, at all


pertinent times for the purposes of this case, a


Utah limited liability company. HN11 The Utah


Revised Limited Liability Company Act indicates


that ″no organizer, member, manager, or employee


of a company is personally liable . . . for a debt,


obligation, or liability of the company.″ Utah


Code Ann. § 48-2c-601 (2007). Additionally, we


have held that HN12 ″where an agent has signed


a contract in a personal capacity, that is, executed


it in a manner [***33] clearly indicating that the


liability is his alone . . . he must fulfill.″ Starley v.


Deseret Foods Corp., 93 Utah 577, 74 P.2d 1221,


1223 (Utah 1938). It follows then that Vincent, as


the chairman of ASC during negotiations with


Daines, can be held personally liable for a signed


contract only if he executed the contract ″in a


manner clearly indicating that the liability was his


alone.″ Id.


[*P41] We begin with an analysis of the MOU,


which represents the starting point of any


agreement that Daines had with ASC. Daines


drafted the MOU and included a signature line for


Vincent directly under the heading ″ASC.″


Because the MOU expressly states that Vincent


would sign on behalf of ASC, it is apparent that


Daines recognized that he would be dealing with


ASC through Vincent and not with Vincent in his


individual capacity. The initial term sheets, which


include compensation for Daines in accordance


with the MOU, also indicate that Vincent was


acting on behalf of ASC. The term sheets are also


clear on the fact that any compensation that


Daines would receive for his ″introduction of


ASC to [the] project″ would come from WVSC


once formed and not from Vincent personally.
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Furthermore, the agreement for eight shares,


[***34] according to Daines, came about as a


renegotiation of the terms of compensation


originally considered under the MOU. Daines’


testimony of the events of the renegotiation reflects


his continued understanding that Vincent was


acting on behalf of ASC on December 13, 2000.


The pertinent section of Daines’ testimony on


direct examination reads:


Q: So what was Mr. Vincent’s reaction to your


conversation with him, to you telling him how


uncomfortable you felt?


A: His reaction was, ″Well, I think we can


take care of this if you come on our side of the


table and you get a share.″


Even if we are to assume, in a light most favorable


to Daines, that Vincent’s first ″we″ is a reference


to Vincent and Daines, it is apparent that Vincent’s


invitation to Daines to ″come on our side of the


table″ is a reference to ASC’s position in the


negotiations. Daines’ testimony confirms his


original understanding that Vincent was acting on


behalf of ASC during their negotiations. Therefore,


we affirm the directed verdict of the trial court.


V. THE LIPSCOMB ORDER


[*P42] Daines asks us to consider the trial court’s


denial of his motion to admit the Lipscomb order.


Daines sought to admit the Lipscomb order for


two purposes: [***35] (1) to impeach Vincent if


he were to testify and (2) as evidence in Daines’


case-in-chief. We will not consider the first


argument because Vincent was not called as a


witness. 8 As to the [**1281] second argument,


Daines concedes that the Lipscomb order


constitutes character evidence; he sought its


admission under the character evidence rule


exception in Utah Rule of Evidence 404(b).


[*P43] HN13 Under Utah Rule of Evidence


404(b), evidence of ″crimes, wrongs or acts is not


admissible to prove the character of a person.″


Utah R. Evid. 404(b). However, such evidence


may be admissible for some other purpose such as


″proof of motive, opportunity, intent, preparation,


plan, knowledge, identity, or absence of mistake


or accident.″ Id. We have held that the list


provided in rule 404(b) is not exhaustive and that


evidence is admissible under rule 404(b) ″so long


as the evidence is offered for a legitimate purpose


other than to show the defendant’s propensity to


commit the crime charged.″ State v. Allen, 2005


UT 11, P 17, 108 P.3d 730. However, qualifying


under rule 404(b) is not sufficient as to proffered


character evidence. In Allen, we also held that


meeting the rule 404(b) standard is only the first


in a three-part test. Id. P 16. Evidence offered


under 404(b) must also meet the relevancy


requirements of rule 402 and pass the prejudicial


balancing [***37] test of rule 403. Id. However,


we need not apply the last two steps of the Allen


test because Daines’ argument falters on the first


step.


[*P44] The Lipscomb order contains several


references relevant to Vincent’s character. 9 In his


brief, Daines argues that the Lipscomb order


should have been admitted as ″evidence in chief


of Vincent’s prior bad acts.″ Daines’ argument


manifests a fundamental misunderstanding of rule


8 We recognize that Vincent may have been called as a witness by the defense had ASC and Vincent not prevailed on their motions


for directed verdicts. However, admission of the Lipscomb order would not have aided Daines in his claim. Daines asked the court to


admit the Lipscomb order as evidence demonstrating that Vincent has a history of making oral agreements and then subsequently denying


them. As noted earlier, the trial court assumed the existence of the oral contract of December 13, 2000, in spite of the court’s ″serious


doubts [as to] whether there is a reasonable basis in the evidence to support a finding that an enforceable oral contract was formed.″


Assuming the existence of the oral agreement, the trial court found that it would not be binding due to the all-inclusive nature of the


Release. Consequently, [***36] allowing the Lipscomb order would not have aided Daines since the point he sought, an affirmation of


the existence of the oral agreement, could not have overcome the unambiguous language of the Release. See discussion supra PP 33-37.


9 The order notes that Vincent has ″convenient lapses of memory″ and that Vincent was ″not a credible witness.″
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404(b). HN14 Rule 404(b) operates to prevent


evidence of a defendant’s prior bad acts from


coming before a jury to ″show conformity


therewith,″ which appears to be the reason Daines


wanted the Lipscomb order admitted. Daines’


argument on this point is sufficient to affirm the


trial court’s denial. Further, Daines invites us to


find ″substantive grounds″ for a reversal in his


memorandum submitted to the trial court without


further elaboration. As we have held before,


HN15 an argument merely referencing


submissions to the trial court is ″inadequate and


does not provide sufficient legal reason for us to


override the discretion of the trial court which had


the ability to . . . review the documentation on this


issue.″ Jensen v. Sawyers, 2005 UT 81, P 134, 130


P.3d 325. Finally, we note that [***38] because


the trial court assumed for purposes of its ruling


that Vincent had orally agreed to the shares


Daines claimed, Daines lost nothing by reason of


the unavailability of the order.


VI. DAINES’ DAY IN COURT


[*P45] Daines claims that he was denied his ″day


in court″ by the trial court’s directed verdicts. We


disagree. In order to succeed in his claim, Daines


must demonstrate that his claims have not been


adjudicated on the merits. See, e.g., Miller v.


USAA Cas. Ins. Co., 2002 UT 6, PP 65-66, 44


P.3d 663. The record clearly indicates the opposite.


[*P46] We have held that HN16 ″a day in court


means that each party shall be afforded the


opportunity to present claims and defenses, and


have them properly adjudicated on the merits


according to the facts and the law.″ Id. P 42


(footnote omitted). ″The ’merits’ of a case are ’the


elements or grounds of a claim or defense.’″ Blue


Skies Alliance v. Tex. Comm’n on Envtl. Quality,


265 F.App’x 203, 207 (5th Cir. 2008) (quoting


Black’s [**1282] Law Dictionary 1010 (8th ed.


2004). With regard to a judgment on the merits,


we have clarified our standard by stating


[***39] that ″a judgment on the merits may be


made at any stage of the litigation, so long as the


district court rendered judgment based upon a


proper application of the relevant law to the facts


of the case.″ 10 Miller, 2002 UT 6, P 42 n.6, 44


P.3d 663.


[*P47] Daines received rulings on the elements


and grounds of his claim based on the trial court’s


proper application of the relevant law to the facts


of the case. The directed verdicts were not rendered


until after Daines presented his entire case to the


court. It was not until after Daines indicated that


he would not call any more witnesses that the


court heard motions for directed verdicts by ASC


and Vincent. The record indicates that the court


carefully listened to the testimony [***40] and


evidence during Daines’ presentation. After


Daines’ presentation of evidence the court noted,


″I don’t think you’ve proven any malfeasance or


anything by way of breach of contract on Mr.


Vincent.″ The trial court then allowed Daines the


opportunity to address the court’s concerns. While


considering directed verdicts, the court carefully


sought through the record to identify even a


″scintilla of evidence that would support [Daines’]


claim that could go to the jury.″ It was only after


the court’s deliberation on Daines’ presentation


and arguments on the merits that it granted the


directed verdicts based on application of the


appropriate law to each of Daines’ claims. The


trial court’s directed verdicts did not deny Daines


his day in court. To the contrary, the record


indicates that the trial court was careful to ensure


it applied the appropriate law to the facts presented


by Daines before rendering its judgment.


VII. AWARD OF COSTS


10 If the trial court had held in a pretrial summary judgment in accordance with Ward that the Release was unambiguous as a matter


of law, Daines would still have had his day in court. As we stated previously, the elements of Daines’ claim fail to meet the ambiguity


standard we articulated in Ward. Therefore, the trial court could have correctly held that the presentation of extrinsic evidence to a jury


on the question of ambiguity with regard to intent would not be appropriate under Ward.
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[*P48] We conclude that the award of costs to


ASC and Vincent is appropriate pursuant to rule


54 of the Utah Rules of Civil Procedure. Rule


54(d)(1) indicates that HN17 ″costs [***41] shall


be awarded as a matter of course to the prevailing


party unless the court directs otherwise.″ Utah R.


Civ. P. 54(d)(1). The trial court’s orders are clear


that ASC and Vincent prevailed on their motions


for directed verdicts.


[*P49] We find also that ASC and Vincent timely


complied with rule 54(d)(2)’s requirement in


serving a copy of the memorandum of cost. The


final appealable judgment awarding costs was


entered by the trial court on October 11, 2006.


ASC and Vincent had previously served a copy of


the memorandum of costs to Daines, on September


11, 2006, and Daines signed for receipt of the


memorandum on September 12, 2006. Even


though it appears from the record that the trial


court failed to sign the final order fixing the


amount of costs, it is clear from the judgment that


the trial court awarded costs to ASC and Vincent.


Therefore we find that the award of costs in the


amount of $ 3,842.11 to ASC and Vincent is


appropriate as required by rule 54 of the Utah


Rules of Civil Procedure.


CONCLUSION


[*P50] In accordance with our recent ruling in


Tangren, we affirm the trial court’s finding that


the Release signed by Daines was an integrated


contract. We also affirm the trial court’s finding


[***42] in accordance with Ward, that the Release


was unambiguous as a matter of law. Additionally,


we affirm the trial court’s directed verdicts on


Daines’ claims of fraud and against Vincent


individually. We also affirm the trial court’s denial


of Daines’ motion to admit the Lipscomb order.


Further, we find that Daines had his day in court


as his claims were adjudicated on the merits.


Finally, in accordance with rule 54 of the Utah


Rules of Civil Procedure, we affirm the award of


costs in the amount of $ 3,842.11 to ASC and


Vincent.


[*P51] [**1283] Associate Chief Justice Durrant,


Justice Wilkins, Justice Parrish, and Justice


Nehring concur in Chief Justice Durham’s opinion.
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Opinion


[*13] COFFIN, Senior Circuit Judge.
Plaintiff-appellant David Efron, a member of a
limited partnership formed to build and operate an
Embassy Suites hotel in Puerto Rico, claims that
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several of his partners intentionally caused the
project to experience financial difficulties in a
scheme to extract additional money from him and
other investors and, ultimately, to squeeze down
the value of Efron’s substantial [**2] interest in
the partnership. Efron brought a civil suit under
the Racketeer Influenced and Corrupt
Organizations Act (RICO), 18 U.S.C. § 1962(c),
(d), and Puerto Rico law. Concluding that the
allegations in the complaint did not show RICO
violations, the court dismissed the federal claims
and declined to exercise supplemental jurisdiction
over the Commonwealth claims. See Efron v.
Embassy Suites (Puerto Rico), Inc., 47 F. Supp. 2d
200 (D.P.R. 1999). We affirm, agreeing with the
district court that appellant has failed to adequately
allege a ″pattern of racketeering activity,″ see 18
U.S.C. § 1962(c), but adding elaboration to its
rationale.


I. Factual Background


We narrate the allegations contained in the
complaint and RICO case statement in the light
most favorable to appellant. See Feinstein v.
Resolution Trust Corp., 942 F.2d 34, 37 (1st Cir.
1991). Efron and his associates formed the ES
Hotel Isla Verde, S.E. Partnership (″the
Partnership″) in 1995 to develop and operate an
Embassy Suites hotel and casino in the Carolina
section of San Juan, Puerto Rico. Efron contributed
approximately $ [**3] 5 million in property and
cash, receiving in return twenty-two percent of the
equity in the project. Of the six other partners,
four are defendants in this case: Cleofe Rubi
Gonzalez (″Rubi″); his wife, Moraima Cintron de
Rubi (″Cintron″); Mora Development Corporation
(″MDC″), a company owned by Rubi; and
Embassy Suites Isla Verde, Inc. (″ESIV″). Two
other partners are described as co-victims, although


they did not join Efron’s suit: Corporacion De
Desarollo Hotelero (″CDH″), a public corporation
that is a subsidiary of Puerto Rico’s Department
of Tourism; and Fundacion Segarra Boerman e
Hijos (″FSBH″). Also named as defendants were
several corporations affiliated with the defendant
partners, including Embassy Suites (Puerto Rico),
Inc. (″ESPR″), a company hired by the Partnership
to manage the hotel, and First Big Island
Steakhouse, Inc., a Rubi-controlled company
[*14] that leased space from the Partnership for


a restaurant (″Outback″). Emma Cancio Santos,
an attorney for ESIV and Rubi, also was named as
a defendant.


Efron alleges that the defendants deliberately
caused the hotel project to lose money by
generating excessive construction costs, engaging
in sweetheart leases with the on-site [**4]
restaurant and gift shop, overpricing rooms, and
performing other acts of mismanagement.
According to the complaint, ESPR purposefully
created artificial cash shortfalls, which under the
Partnership agreement could be covered by capital
calls to the limited partners. The agreement
specified that a partner who did not provide the
requested capital could have his interest reduced
proportionately. Efron alleges that, to protect his
initial investment and avoid losing his equity, he
was forced to invest an additional $ 1 million in
response to such capital calls. 1


[**5] Efron filed suit in October 1997. The
amended complaint identified seventeen instances
of alleged mail or wire fraud during a
twenty-one-month period as the unlawful acts
supporting a RICO claim, the first of which was a
letter sent to the partners by Rubi on January 11,
1996, stating that the project was experiencing
cost overruns of about $ 7 million. The subsequent


1 The complaint elaborated on the improper practices as follows: the cost overruns allegedly resulted from (1) payments to a
Rubi-owned company in excess of the value of goods and services received; (2) subcontractor bills from other Rubi projects that were
shifted onto the Partnership, and (3) construction delays from the late addition to the project of the Outback restaurant. Cash shortfalls
continued to build after the hotel was completed because the defendants allegedly overpriced rooms and failed to adequately market the
hotel’s services. In addition, the lease arrangement with Outback allegedly benefited Rubi to the detriment of the Partnership, and the
lease to the hotel’s gift shop allegedly was below market value.
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letters fall into two general categories: (1)
communications that relate to the project’s cost
overruns and possible solutions, namely, capital
contributions from the partners and refinancing,
and (2) communications that concern appellant’s
efforts to review the Partnership books and obtain
information about the restaurant and other lease
arrangements.


In addition to the substantive RICO claim, see 18
U.S.C. § 1962 (c), the amended complaint asserted
a RICO conspiracy cause of action, see 18 U.S.C.
§ 1962(d), as well as claims under Commonwealth
law for fraud, breach of contract, breach of
fiduciary duty, and violation of the Puerto Rico
RICO act.


The district court rejected defendants’ argument
that the amended complaint lacked the particularity
required for [**6] fraud claims under Fed. R. Civ.
P. 9(b), but it concluded that appellant had not
adequately alleged a pattern of racketeering
activity. It alternatively ruled that Efron lacked
standing to bring the RICO claims either
individually or derivatively on behalf of the
Partnership. Having dismissed the federal RICO
claims, the court declined to exercise supplemental
jurisdiction to hear the Commonwealth law claims.
On appeal, Efron contends that the court
improperly viewed the alleged facts and inferences
in the defendants’ favor, leading it to conclude
wrongly that he had failed to establish the elements
of a RICO violation and conspiracy. He further
maintains that the amended complaint
demonstrates his standing, both individually for
his unique damages and derivatively for the
Partnership.


We turn now to the issue which we deem
dispositive - whether the amended complaint


described a ″pattern″ of racketeering activity. We
first sketch the general principles governing RICO
claims and then evaluate appellant’s specific
contentions in light of those standards.


II. Discussion


HN1 To state a RICO claim under section 1962(c),
a plaintiff must allege each of the four elements
required by the [**7] statute: ″’(1) conduct (2) of
an enterprise (3) [*15] through a pattern (4) of
racketeering activity.’″ Feinstein, 942 F.2d at 41
(quoting Sedima, S.P.R.L. v. Imrex Co., 473 U.S.
479, 496, 87 L. Ed. 2d 346, 105 S. Ct. 3275
(1985)). 2 This case centers on whether Efron
alleged sufficient facts to support a jury finding of
a ″pattern,″ there being no dispute that the
complaint adequately alleged the other components
of a RICO violation. HN2 By statute, the ″pattern″


element requires a plaintiff to show at least two
predicate acts of ″racketeering activity,″ which is
defined to include violations of specified federal
laws, such as the mail and wire fraud statutes, see
18 U.S.C. § 1961(1)(B), (5). Although showing
two predicate acts is the only statutory
requirement, case law establishes that this is not
sufficient to prove a ″pattern″ - the plaintiff also
must demonstrate that the ″predicates are related,
and that they amount to or pose a threat of
continued criminal activity.″ H.J. Inc. v.
Northwestern Bell Tel. Co., 492 U.S. 229, 239,
106 L. Ed. 2d 195, 109 S. Ct. 2893 (1989); see
also Feinstein, 942 F.2d at 44. [**8]


We have more than once remarked upon the
difficulty of articulating concrete guidelines for
this ″continuity plus relationship″ standard for
identifying a pattern. See Schultz v. Rhode Island
Hosp. Trust Nat’l Bank, N.A., 94 F.3d 721, 731


2 Section 1962(c) provides, in relevant part:


It shall be unlawful for any person employed by or associated with any enterprise engaged in, or the activities of which
affect, interstate or foreign commerce, to conduct or participate, directly or indirectly, in the conduct of such enterprise’s
affairs through a pattern of racketeering activity . . . .
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(1st Cir. 1996); Apparel Art Int’l, Inc. v. Jacobson,
967 F.2d 720, 722 (1st Cir. 1992); see also H.J.
Inc., 492 U.S. at 236 (″Developing a meaningful
concept of ’pattern’ within the existing statutory
framework has proved to be no easy task.″). 3 The
Supreme Court has noted that the ″relationship″


portion of the standard is easier to grasp, in part
because there exists [**9] a relevant statutory
definition in another portion of the legislation of
which RICO was a part. See H.J. Inc., 492 U.S. at
240. Under Title X of the partially repealed
Organized Crime Control Act of 1970, the pattern
requirement was defined ″solely in terms of the
relationship of the defendant’s criminal acts one
to another: ’Criminal conduct forms a pattern if it
embraces criminal acts that have the same or
similar purposes, results, participants, victims, or
methods of commission, or otherwise are
interrelated by distinguishing characteristics and
are not isolated events.’″ Id. (quoting 18 U.S.C. §
3575(e)). The parties do not dispute the relatedness
of the communications at issue here.


[**10] The continuity element, which lacks
statutory illumination, has proved more puzzling.
Noting that it is ″difficult to formulate in the
abstract any general test for continuity,″ the
Supreme Court in H.J. Inc. nonetheless provided
a starting point for analysis. See 492 U.S. at
241-43; Feinstein, 942 F.2d at 45. We previously
have summarized the court’s guidance as follows:


For there to be continuity, the plaintiff must
show that the related predicates ″amounted to,
or posed a threat of, continued criminal
activity.″ . . . Under the ″amounting to″


approach, ″[a] party alleging a RICO violation
may demonstrate continuity . . . by proving a
series of related predicates extending over a
substantial period of time.″ H.J., 492 U.S. at
242. Because RICO was intended by Congress
to apply only to enduring criminal conduct,


″predicate acts extending over a few weeks or
months . . . do not satisfy this requirement.″
Id. Under the ″threat″ [*16] approach,
however, even where the predicate acts occur
in a narrow time frame and suit is brought
before the pattern has taken definitive shape,
the requirement can still be satisfied by .
[**11] . . a showing that ″the racketeering


acts themselves include a specific threat of
repetition extending indefinitely into the future
[or] . . . are part of an ongoing entity’s regular
way of doing business.″ Id.


Feinstein, 942 F.2d at 45 (some citations omitted).


The Supreme Court thus described continuity as
″both a closed- and open-ended concept, referring
either to a closed period of repeated conduct, or to
past conduct that by its nature projects into the
future with a threat of repetition.″ H.J. Inc., 492
U.S. at 241. The Justices also explained in H.J.
Inc. that showing a ″pattern″ does not necessarily
require proof of multiple criminal ″schemes.″
Finding that the ″multiple-scheme″ prerequisite
″brings a rigidity to the available methods of
proving a pattern that simply is not present in the
idea of ’continuity’ itself,″ id. at 240-41, the
Court emphasized instead the temporal focus of
the ″continuity″ requirement. Thus, one scheme
that extends over a substantial period of time, or
that shows signs of extending indefinitely into the
future, can establish a pattern.


In this case, the district court ruled that [**12] the
allegations in appellant’s complaint failed to
establish either type of continuity. After trimming
the number of actionable letters and faxes to eight,


3 The ″continuity plus relationship″ description was quoted by the Supreme Court in H.J. Inc. from the legislative history of the RICO
statute. See 492 U.S. at 239 (quoting 116 Cong. Rec. 18940 (1970)). Justice Scalia in a concurrence in H.J. Inc. termed that formulation
″about as helpful . . . as ’life is a fountain.’″ Id. at 252 (Scalia, J., concurring).
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4 it held that ″the acts are simply too few and the
time period too short″ to establish a closed period
of racketeering activity, see 47 F. Supp. 2d at 206,
5 and it concluded that there was no future threat
of continuing mail and wire fraud to establish
open-ended continuity. Rejecting appellant’s
contention that the defendants were engaged in a
long-term, ongoing criminal enterprise, it
characterized the conflict as a ″bitter local law
dispute between partners.″ Id. at 210 n.11.


Before we address the court’s [**13] conclusion
on the merits, we discuss two preliminary issues.
Efron claims on appeal that the court erred in
disregarding the faxes and refusing to consider all
of the specified fraudulent mailings. He claims
that, under New England Data Servs., Inc. v.
Becher, 829 F.2d 286 (1st Cir. 1987), he is entitled
to an opportunity to particularize the alleged
predicate acts to remedy their deficiencies
regarding when and where the mail or wires were
used before his complaint is dismissed. He extends
this argument as well to his general allegation
that, in addition to the seventeen specifically
pleaded communications, there were ″literally
hundreds of acts″ and a ″myriad of mail and wire
frauds.″ But in this case, the underlying rationale
for relaxation of pleading requirements -that the
needed information is likely to be in the exclusive
control of the defendant, see id. at 290 - is absent.
The gist of Efron’s complaint is that he and his
non-conspiring partners were defrauded by
communications that were sent to them, and such
communications would not be in defendants’ sole
control. Moreover, any need to flesh out allegations
in the complaint should have been [**14] raised
first through a renewed request to conduct
discovery and a motion in the district court
seeking leave to amend the complaint to cure the
infirmities identified by that court. See Feinstein,
942 F.2d at 43-44. Nonetheless, while we consider
only those predicate acts specifically alleged in


evaluating the adequacy of appellant’s ″pattern″


allegations, see Fleet Credit Corp. v. Sion, 893
F.2d 441, 445 (1st Cir. 1990), we are reluctant in


[*17] the context of an interstate business to
exclude the faxes on the highly technical ground
of appellant’s failure to plead their interstate
quality. We need not do so because including
them will not change the outcome of our review.


A second preliminary issue merits comment. It is
whether the pleadings sufficiently indicate that
appellant’s injuries were caused by the predicate
acts of wire and mail fraud. That such a causal
nexus must exist is well established. See Holmes
v. Securities Investor Protection Corp., 503 U.S.
258, 266-68 & n.12, 117 L. Ed. 2d 532, 112 S. Ct.
1311 (1992) (HN3 to state a RICO claim, plaintiff
must show injury proximately caused by
racketeering activity); Moore v. Painewebber, Inc.,
189 F.3d 165, 172 (2d Cir. 1999) [**15] (plaintiffs
must show that the defendants’ misstatements
were ″the reason the transactions turned out to be
. . . losing ones″ (citation omitted)); Bonilla v.
Volvo Car Corp., 150 F.3d 62, 66-67 (1st Cir.
1998) (RICO requires plaintiffs to show that they
were ″injured in [their] business or property by
reason of″ the racketeering activity); Miranda v.
Ponce Fed. Bank, 948 F.2d 41, 44, 47 (1st Cir.
1991) (to avert dismissal under Rule 12(b)(6),
civil RICO complaint must state facts showing ″a
causal nexus between [racketeering activity] and
the harm alleged″; the ″injury itself″ must be ″the
result of a predicate act″); cf. Beck v. Prupis, 529
U.S. 494, 146 L. Ed. 2d 561, 120 S. Ct. 1608, 1617
(2000) (holding that the injury underlying a RICO
conspiracy claim must be caused not by any overt
act but by conduct that constitutes racketeering
activity or is otherwise unlawful under the RICO
statute).


On the facts, the lack of causation seems to be a
significant possibility. Efron entered the


4 The court excluded seven faxes because Efron failed to allege that they had been transmitted interstate and eliminated two mailings
as not in furtherance of the alleged scheme.


5 The court pointed out that, of the viable predicate acts, all but two occurred during a 90-day period from June to September 1997.
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partnership before any of the alleged predicate
acts occurred, and thus without reliance on any
misrepresentations. He asserts that he was coerced
into paying [**16] $ 1 million beyond his original
contribution to preserve his equity, but he does not
allege that he was deceived by the written requests
for additional capital. Instead, he describes his
″injury-in-fact″ as the prospect of a squeezed-down
equity position in the partnership, which would
have been a by-product of his refusal to contribute
all of the requested funds but not necessarily a
loss occasioned by misrepresentations or false
assurances. In his RICO case statement, Efron
suggests that he was the only one of the three
victim partners who was not deceived, asserting
that the defendants ″conducted their misdeeds
under unsuspecting eyes, except for Efron.″
(Emphasis added.)


Despite this seeming weakness in appellant’s
RICO claim, we are disinclined to rest a judgment
on a decision of the causation issue. It was alluded
to in appellees’ briefs only in a list of pleading
requirements, and it was the subject of brief
treatment by the parties at oral argument. It is
conceivable that an extremely generous reading of
the complaint might allow the inference that
Efron contributed $ 1 million beyond his original
investment in response to the defendants’ written
requests because he [**17] initially was deceived
into believing there was a legitimate need for the
funds. In any event, our disposition makes it
unnecessary to explore further the question of
whether the mailings caused a loss to appellant.


We therefore move to the merits and the issue of
continuity, accepting for purposes of our discussion
that all seventeen alleged acts of wire and mail
fraud are viable predicate acts under the RICO
statute. Although the twenty-one month time frame
for these communications meets the Supreme
Court’s requirement for closed continuity of more


than ″a few weeks or months,″ H.J. Inc., 492 U.S.
at 242, it is not so long a period nor are there so
many predicate acts that other indicators of
continuity - or the lack of them - are without
significance. Cf. Fleet Credit Corp., 893 F.2d at
447 (finding that ninety-five fraudulent mailings
over four and one-half years ″is the type of
’long-term criminal conduct’ defined by the
[Supreme [*18] Court] as constituting ’continued
criminal activity’″); United States v. Pelullo, 964
F.2d 193, 209 (3d Cir. 1992) (″Most courts that
have found continuity in a closed period did so in
cases involving [**18] periods of several years.″)
6; Hindes v. Castle, 937 F.2d 868, 875 (3d Cir.
1991) (collecting cases ranging from a period of
four and one-half to seventeen years).


The Supreme Court in H.J. Inc. noted Congress’s
″natural and commonsense approach to RICO’s
pattern element,″ see 492 U.S. at 237, suggesting
that its discussion of temporal factors did not
mean that other considerations were to be entirely
ignored. Indeed, in rejecting the notion that a
pattern of racketeering activity requires proof of
multiple schemes, the Court noted that ″proof that
[**19] a RICO defendant has been involved in


multiple criminal schemes would certainly be
highly relevant to the inquiry into the continuity
of the defendant’s racketeering activity.″ Id. at
240. Likewise, where the racketeering activity
exceeds in duration the ″few weeks or months″


that the Supreme Court in H.J. Inc. deemed
inadequate, but is neither so extensive in reach nor
so far beyond the minimum time period that
common sense compels a conclusion of continuity,
the fact that a defendant has been involved in only
one scheme with a singular objective and a closed
group of targeted victims also strikes us as ″highly
relevant.″ Cf. Vicom, Inc. v. Harbridge Merchant
Servs., 20 F.3d 771, 780 (7th Cir. 1994) (various
factors considered in assessing continuity,
including the number of victims, the presence of


6 Although the court in Pelullo concluded that 19 months was a sufficient period for a finding of continuity, see 964 F.2d at 209, it
expressed some doubt that the facts established either open or closed continuity. See id. at 209 n.15, 210. It nonetheless remanded the
case for retrial on the RICO count, as well as on multiple wire fraud counts whose reversal was based on evidentiary error.


223 F.3d 12, *17; 2000 U.S. App. LEXIS 19965, **15


Page 7 of 11







separate schemes, and the occurrence of distinct
injuries); Resolution Trust Corp. v. Stone, 998
F.2d 1534, 1543 (10th Cir. 1993) (considering, in
addition to duration, ″extensiveness″ of the RICO
scheme, including number of victims, variety of
racketeering acts, whether the injuries caused
were distinct, and the complexity and size [**20]
of the scheme); Pelullo, 964 F.2d at 208 (″We
have eschewed the notion that continuity is solely
a temporal concept, though duration remains the
most significant factor.″) 7; United States Textiles,
Inc. v. Anheuser-Busch Co., 911 F.2d 1261, 1269
(7th Cir. 1990) (″’It is not irrelevant, in analyzing
the continuity requirement, that there is only one
scheme.’″ (quoting Sutherland v. O’Malley, 882
F.2d 1196, 1204 (7th Cir. 1989)).


Having considered carefully the various factors
here, we have concluded that the allegations do
not demonstrate the kind of broad or ongoing
criminal behavior at which the RICO statute was
aimed. In essence, appellant alleges a scheme to
diminish [**21] the value of the project in the
short run, pressing plaintiff and two others to
yield up their interests so that the schemers could
own and control the whole project. Although
multiple related acts of deception were claimed to
underlay the faxes and mailings, all allegedly
were aimed at the single goal of transforming the
ownership of the Partnership during its early
stages. See Amended Complaint, P 19 (defendants’
goal was ″to dilute the interests of the Special
Partners and to siphon away Partnership assets″ to
gain ″outright control of the Partnership″). The
three named victims were not separately targeted
through repetitions of criminal conduct, which
could have reflected persistent or broad-based
crime; their injury instead resulted from a single


set of alleged misdeeds and occurred at the same
time.


[*19] This narrow attack on three partners’
participation in a particular business venture is
qualitatively different from the single scheme
underlying H.J. Inc. The plaintiffs there had
alleged that telephone company officials and others
had engaged in multiple acts of bribery over at
least a six-year period to obtain approval for
unfairly and unreasonably high rates. 492 U.S. at
250. [**22] Thousands of telephone company
customers presumably were injured by the ongoing
scheme.


Although a RICO pattern need not have countless
victims, the finite nature of the racketeering
activities alleged here, together with their
occurrence over a relatively modest period of
time, cannot, in our view, support a jury finding of
a RICO pattern under the ″closed″ continuity
approach. Our own precedent firmly rejects HN4
RICO liability where ″the alleged racketeering
acts . . .,’taken together, . . . comprise a single
effort’ to facilitate a single financial endeavor,″
Schultz, 94 F.3d at 732; see also Apparel Art, 967
F.2d at 723 (″[A] single criminal episode, or
event, is not a ’pattern’ . . . [because] its parts,
taken together, do not ’amount to or pose a threat
of continued criminal activity.’″) (quoting H.J.
Inc., 492 U.S. at 239). 8 And, while the cases in
this volatile field understandably cannot all be
reconciled, we find ourselves in good company.
See, e.g., Edmondson & Gallagher v. Alban Towers
Tenants Ass’n, 310 U.S. App. D.C. 409, 48 F.3d
1260, 1265 (D.C. Cir. 1995) (combination of
″single scheme, [**23] single injury, and few
victims . . . makes it virtually impossible for


7 The Third Circuit, en banc, later discussed the continuity requirement at length in a series of opinions. See Tabas v. Tabas, 47 F.3d
1280 (3d Cir. 1995) (en banc). The majority adhered to the view that multiple factors may be relevant in evaluating continuity.


8 In Apparel Art, then Chief Judge Breyer noted that the court deliberately used ″a vague term like ’episode’″ to distinguish the concept
of an isolated occurrence from the technical concept of a scheme, as used by the Supreme Court in H.J. Inc. See 967 F.2d at 722.
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plaintiffs to state a RICO claim″); 9 Stone, 998
F.2d at 1545 (″Where the scheme has a limited
purpose, most courts have found no continuity.″);
Sil-Flo, Inc. v. SFHC, Inc., 917 F.2d 1507, 1516
(10th Cir. 1990) (affirming dismissal of RICO
claim where a ″closed-ended series of predicate
acts . . . constituted a single scheme to accomplish
’one discrete goal,’ directed at one individual with
no potential to extend to other persons or entities″


(citation omitted)); Menasco, Inc. v. Wasserman,
886 F.2d 681, 684 (4th Cir. 1989) (″Defendants’
actions were narrowly directed towards a single
fraudulent goal.″).


[**24] Nor is it reasonable to infer from the
allegations here that there is a risk of a broader
scheme, or that the fraudulent acts directed at
appellant would continue indefinitely into the
future, either of which might support a conclusion
of ″open-ended″ continuity. There is nothing to
suggest that the defendants would seek to repeat
their fraud in other partnerships or similar business
settings, or to employ mail and wire fraud
indefinitely in the Embassy Suites partnership,
thereby showing that racketeering activity might
be a ″regular way of conducting defendant’s
ongoing legitimate business . . . or of conducting
or participating in an ongoing and legitimate
RICO ’enterprise,’″ H.J. Inc., 492 U.S. at 243; cf.
Roeder v. Alpha Indus., Inc., 814 F.2d 22, 31 (1st
Cir. 1987) (″no suggestion that defendants used


similar means to obtain other subcontracts, or that
they bribed anyone else″).


Viewing the Partnership as either the RICO
enterprise or defendants’ ″ongoing legitimate
business,″ the scenario painted by Efron’s
pleadings does not threaten the ″long-term criminal
conduct″ with which Congress was concerned,
see H.J. Inc., 492 U.S. at 242. [**25] Almost by
definition, the alleged fraud had a limited life
expectancy. The scheme’s objective, as reasonably
understood from Efron’s not [*20] fully consistent
allegations, 10 was to squeeze appellant and two
co-partners out of the partnership early in its
existence so that the remaining partners could
reap greater profits through the self-interested
operation of this hotel and their other businesses.
See Vicom, Inc., 20 F.3d at 782 (″Schemes which
have a clear and terminable goal have a natural
ending point . . . [and] therefore cannot support a
finding of any specific threat of continuity that
would constitute open-ended continuity.″).


[**26] It is true that the scheme as alleged
already had spanned twenty-one months, and that
its exact endpoint could not be ascertained from
the pleadings because it depended upon Efron’s
and the other victim partners’ refusal to respond
to capital calls large enough to result in squeezing
down their interests in the Partnership. This is far
different, however, from the open-ended continuity


9 In Alban Towers, the court noted that ″the number of alleged predicate acts (fifteen), and the most generous estimate of the length
of time the acts continued (three years . . .), are not enough to overwhelm the three narrowing factors.″ 48 F.3d at 1265.


10 In paragraph 19 of the amended complaint and on page 6 of the RICO case statement, for example, Efron describes the defendants’
goal to be ″gaining outright control of the Partnership.″ In paragraph 22 of the amended complaint, he alleges that MDC and Rubi made
″continual capital calls either to defraud the Special Partners of more money or, alternatively, to try to ’squeeze down’ their interests
in the Partnership.″ (Emphasis added.) Paragraph 41, section a, described the first alleged predicate act as a letter sent by Rubi to the
special partners concerning cost overruns. Efron alleges: ″This was the implementation, carrying out, and continuation of the previously
designed scheme to defraud Efron out of additional monies or alternatively to dilute his interest and to deprive him of the full realization
of his investment, or all of these.″ In section r of that paragraph, at the conclusion of the full list of predicate acts, he asserts: ″All of
the noted predicate acts were meant to defraud, misrepresent, mislead, and to deprive the Special Partners, including Efron, of their
ownership interest in the Partnership.″


Thus, although the amended complaint and RICO case statement refer to a general goal to defraud Efron and the other victim partners
of ″more money,″ the amended complaint read as a whole does not depict this as a long-term objective but simply as a necessary step
toward defendants’ specific goal of ″taking unrestricted control of the enterprise.″ See RICO case statement at 7. His brief and oral
argument were framed similarly. See, e.g., Brief at 27 (″By their nature, the [defendants’] goals will not be reached, at least until such
time as plaintiff loses his entire interest in the partnership.″)
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illustrated by the single scheme described in H.J.
Inc., an endeavor that apparently would have gone
on without end had it not been detected. See 492
U.S. at 250. Had Efron argued that the defendants
planned to operate the hotel indefinitely at a paper
loss as a means of perpetually defrauding him,
rather than asserting the specific objective of
squeezing him out of the Partnership, he would
have a stronger argument for an open-ended
RICO pattern. His pleadings and argument,
however, depict an undertaking with a soon-to-be
reached endpoint. Indeed, Efron’s refusal to
contribute any more funds and his decision to file
suit to protect his interest suggest that the objective
was virtually accomplished.


We note that courts, including our own, have
suggested that HN5 RICO claims premised [**27]
on mail or wire fraud must be particularly
scrutinized because of the relative ease with
which a plaintiff may mold a RICO pattern from
allegations that, upon closer scrutiny, do not
support it. See, e.g., Schultz, 94 F.3d at 732;
Roeder, 814 F.2d at 31. HN6 The Seventh Circuit
has been explicit in cautioning against finding
continuity too easily in the context of a single
dishonest undertaking involving mail or wire
fraud:


Virtually every garden-variety fraud is
accomplished through a series of wire or mail
fraud acts that are ″related″ by purpose and
spread over a period of at least several months.
Where such a fraudulent scheme inflicts or
threatens only a single injury, we continue to
doubt that Congress intended to make the
availability of treble damages and augmented
criminal sanctions [under RICO] dependent
solely on whether the fraudulent scheme is
well enough conceived to enjoy prompt
success or requires pursuit for an extended
period of [*21] time. Given its ″natural and


common sense approach to RICO’s pattern
element,″ we think it unlikely that Congress
intended RICO to apply in the absence of a
more significant societal threat. [**28]


United States Textiles, Inc., 911 F.2d at 1268
(quoting Marshall-Silver Constr. Co. v. Mendel,
894 F.2d 593, 597 (3d Cir. 1990) 11); cf. Tabas v.
Tabas, 47 F.3d 1280, 1290 (3d Cir. 1995) (en
banc) (″The inclusion within the scope of civil
RICO of [mail and wire fraud], more prevalent in
the commercial world than in the world of
racketeers, has caused concern that RICO sweeps
too broad a swathe.″); Menasco, 886 F.2d at 683
(″Congress contemplated that only a party
engaging in widespread fraud would be subject to
such serious consequences. . . . The pattern
requirement . . . ensures that RICO’s extraordinary
remedy does not threaten the ordinary run of
commercial transactions; that treble damage suits
are not brought against isolated offenders for their
harassment and settlement value . . . .″).


[**29] In sum, while the complaint pleads a
series of related racketeering acts and permits an
inference that defendants defrauded appellant and
two of his partners, we agree with the district
court’s determination that no reasonable jury
could find that these allegations establish a RICO
″pattern.″ Taken together, the acts as alleged
comprise a single effort, over a finite period of
time, to wrest control of a particular partnership
from a limited number of its partners. This cannot
be a RICO violation.


III. Other issues


Our conclusion that appellant has failed to
adequately plead a substantive violation of RICO
makes it unnecessary for us to consider his other
claims of error. Questions concerning his standing
obviously are moot. In addition, his conspiracy


11 In Tabas, 47 F.3d at 1293 n.17, the Third Circuit noted that, to the extent Marshall-Silver could be read to require the existence of
a ″societal threat″ to establish RICO continuity, it is overruled. We deem this narrowing of Marshall-Silver unimportant for present
purposes.
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claim is without merit. HN7 A conspiracy claim
under section 1962(d) may survive a factfinder’s
conclusion that there is insufficient evidence to
prove a RICO violation, Howard v. America
Online, Inc., 208 F.3d 741, 751 (9th Cir. 2000),
cert. denied, 121 S. Ct. 77, 148 L. Ed. 2d 40 (U.S.
2000), but if the pleadings do not state a
substantive RICO claim upon which relief may
[**30] be granted, then the conspiracy claim


also fails, id.; see also Salinas v. United States,


522 U.S. 52, 65, 139 L. Ed. 2d 352, 118 S. Ct. 469
(1997) (″A conspirator must intend to further an
endeavor which, if completed, would satisfy all of
the elements of a substantive criminal offense . . .
.″).


The judgment of the district court is therefore
affirmed.
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First Capital Asset Mgmt. v. Brickellbush, Inc.,
218 F. Supp. 2d 369, 2002 U.S. Dist. LEXIS 13811
(S.D.N.Y., 2002)
First Capital Asset Mgmt. v. Brickellbush, Inc.,
219 F. Supp. 2d 576, 2002 U.S. Dist. LEXIS 16890
(S.D.N.Y., 2002)


Disposition: Affirmed.


LexisNexis® Headnotes


Civil Procedure > ... > Defenses, Demurrers &
Objections > Motions to Dismiss > Failure to State
Claim


Civil Procedure > Dismissal > Involuntary
Dismissals > Failure to State Claims


Civil Procedure > Appeals > Standards of Review >
General Overview


Civil Procedure > Appeals > Standards of Review >
De Novo Review


HN1 An appellate court applies a de novo standard
of review to a dismissal for failure to state a claim,
accepting as true the complaint’s factual
allegations and drawing all inferences in the
plaintiffs’ favor.


Antitrust & Trade Law > ... > Private Actions >
Racketeer Influenced & Corrupt Organizations >
General Overview


Criminal Law & Procedure > ... > Racketeering >
Racketeer Influenced & Corrupt Organizations


Act > General Overview







Criminal Law & Procedure > ... > Racketeering >
Racketeer Influenced & Corrupt Organizations


Act > Elements


Securities Law > Criminal Offenses & RICO
Actions > RICO Actions > General Overview


HN2 The Racketeering Influenced and Corrupt
Organizations Act, 18 U.S.C.S. § 1961 et seq.,
makes it unlawful for any person employed by or
associated with any enterprise to conduct or
participate, directly or indirectly, in the conduct of
such enterprise’s affairs through a pattern of
racketeering activity. 18 U.S.C.S § 1962(c).


Antitrust & Trade Law > ... > Private Actions >
Racketeer Influenced & Corrupt Organizations >
General Overview


Criminal Law & Procedure > ... > Racketeering >
Racketeer Influenced & Corrupt Organizations


Act > General Overview


Criminal Law & Procedure > ... > Racketeering >
Racketeer Influenced & Corrupt Organizations


Act > Elements


Securities Law > Criminal Offenses & RICO
Actions > RICO Actions > General Overview


HN3 See 18 U.S.C.S. § 1961(4).


Antitrust & Trade Law > ... > Private Actions >
Racketeer Influenced & Corrupt Organizations >
General Overview


Criminal Law & Procedure > ... > Racketeering >
Racketeer Influenced & Corrupt Organizations


Act > General Overview


International Trade Law > General Overview


Securities Law > Criminal Offenses & RICO
Actions > RICO Actions > General Overview


HN4 The United States Supreme Court has
explained that a Racketeering Influenced and
Corrupt Organizations Act (RICO), 18 U.S.C.S. §
1961 et seq., enterprise is a group of persons
associated together for a common purpose of
engaging in a course of conduct,″ the existence of
which is proven ″by evidence of an ongoing


organization, formal or informal, and by evidence
that the various associates function as a continuing
unit. In addition, of course, the enterprise must be
engaged in, or the activities of the enterprise must
affect, interstate or foreign commerce. 18 U.S.C.S.
§ 1962. In Second Circuit, however, RICO
plaintiffs may satisfy this element by showing
only a minimal effect on interstate commerce.


Antitrust & Trade Law > ... > Private Actions >
Racketeer Influenced & Corrupt Organizations >
General Overview


Criminal Law & Procedure > ... > Racketeering >
Racketeer Influenced & Corrupt Organizations


Act > General Overview


Securities Law > Criminal Offenses & RICO
Actions > RICO Actions > General Overview


HN5 A Racketeering Influenced and Corrupt
Organizations Act, 18 U.S.C.S. § 1961 et seq.,
enterprise must be engaged in, or the activities of
the enterprise must affect, interstate or foreign
commerce. 18 U.S.C.S. § 1962.


Antitrust & Trade Law > ... > Private Actions >
Racketeer Influenced & Corrupt Organizations >
General Overview


Criminal Law & Procedure > ... > Racketeering >
Racketeer Influenced & Corrupt Organizations


Act > General Overview


Criminal Law & Procedure > ... > Racketeering >
Racketeer Influenced & Corrupt Organizations


Act > Elements


Securities Law > Criminal Offenses & RICO
Actions > RICO Actions > General Overview


HN6 In addition to individuals associated in fact,
any legal entity may qualify as a Racketeering
Influenced and Corrupt Organizations Act, 18
U.S.C.S. § 1961 et seq., enterprise. 18 U.S.C.S. §§
1961(4), 1962(c). The enterprise must be separate
from the pattern of racketeering activity, and
distinct from the person conducting the affairs of
the enterprise. Thus, RICO requirements are most
easily satisfied when the enterprise is a formal


385 F.3d 159, *159; 2004 U.S. App. LEXIS 20302, **1


Page 2 of 25







legal entity. But legitimacy is by no means a
prerequisite to a RICO enterprise. In perhaps its
least developed form, an enterprise may be found
where there is simply a discrete economic
association existing separately from the
racketeering activity. The United States Court of
Appeals for the Second Circuit, however, further
requires that a nexus exist between the enterprise
and the racketeering activity that is being
conducted. And for an association of individuals
to constitute an enterprise, the individuals must
share a common purpose to engage in a particular
fraudulent course of conduct and work together to
achieve such purposes.


Antitrust & Trade Law > ... > Private Actions >
Racketeer Influenced & Corrupt Organizations >
General Overview


Criminal Law & Procedure > ... > Racketeering >
Racketeer Influenced & Corrupt Organizations


Act > General Overview


Securities Law > Criminal Offenses & RICO
Actions > RICO Actions > General Overview


HN7 A Racketeering Influenced and Corrupt
Organizations Act, 18 U.S.C.S. § 1961 et seq.,
complaint must detail any course of fraudulent or
illegal conduct separate and distinct from the
alleged predicate racketeering acts themselves in
the United States Court of Appeals for the Second
Circuit.


Antitrust & Trade Law > ... > Private Actions >
Racketeer Influenced & Corrupt Organizations >
General Overview


Criminal Law & Procedure > ... > Racketeering >
Racketeer Influenced & Corrupt Organizations


Act > General Overview


Securities Law > Criminal Offenses & RICO
Actions > RICO Actions > General Overview


HN8 Plaintiffs’ conclusory naming of a string of
entities does not adequately allege an enterprise in
the United States Court of Appeals for the Second
Circuit.


Governments > Courts > Judicial Precedent


HN10 Under United States Court of Appeals for
the Tenth Circuit rules, an unpublished opinion,
may be cited not for its precedential value (as,
indeed, it has none), but because it has persuasive
value with respect to a material issue that has not
been addressed in a published opinion of that
court. 10th Cir. R. 36.3.


Antitrust & Trade Law > ... > Private Actions >
Racketeer Influenced & Corrupt Organizations >
General Overview


Criminal Law & Procedure > ... > Racketeering >
Racketeer Influenced & Corrupt Organizations


Act > General Overview


Securities Law > Criminal Offenses & RICO
Actions > RICO Actions > General Overview


HN9 The United States Court of Appeals for the
Second Circuit agrees that, under certain
circumstances, a bankruptcy estate may qualify as
a Racketeering Influenced and Corrupt
Organizations Act, 18 U.S.C.S. § 1961 et seq.,
enterprise.


Antitrust & Trade Law > ... > Private Actions >
Racketeer Influenced & Corrupt Organizations >
General Overview


Criminal Law & Procedure > ... > Racketeering >
Racketeer Influenced & Corrupt Organizations


Act > General Overview


Securities Law > Criminal Offenses & RICO
Actions > RICO Actions > General Overview


HN11 For Racketeering Influenced and Corrupt
Organizations Act (RICO), 18 U.S.C.S. § 1961 et
seq., purposes, simply establishing the presence
of an enterprise is not enough. Plaintiffs must also
allege that the defendants conducted or
participated, directly or indirectly, in the conduct
of such enterprise’s affairs through a pattern of
racketeering activity. 18 U.S.C.S. § 1962(c). The
United States Supreme Court has explained this to
mean that the defendant must have had some part
in directing the enterprise’s affairs. Of course, the


385 F.3d 159, *159; 2004 U.S. App. LEXIS 20302, **1


Page 3 of 25







word ″participate″ makes clear that RICO liability
is not limited to those with primary responsibility
for the enterprise’s affairs, just as the phrase
″directly or indirectly″ makes clear that RICO
liability is not limited to those with a formal
position in the enterprise; but some part in
directing the enterprise’s affairs is required. The
″operation or management″ test expresses this
requirement in a formulation that is easy to apply.
Simply put, one is liable under RICO only if he
participated in the operation or management of
the enterprise itself.


Antitrust & Trade Law > ... > Private Actions >
Racketeer Influenced & Corrupt Organizations >
General Overview


Criminal Law & Procedure > ... > Racketeering >
Racketeer Influenced & Corrupt Organizations


Act > General Overview


Securities Law > Criminal Offenses & RICO
Actions > RICO Actions > General Overview


HN12 In the Second Circuit, the ″operation or
management″ test typically has proven to be a
relatively low hurdle for plaintiffs to clear,
especially at the pleading stage. Ultimately,
however, it is clear that the Racketeering
Influenced and Corrupt Organizations Act, 18
U.S.C.S. § 1961 et seq., defendant must have
played some part in directing the enterprise’s
affairs.


Bankruptcy Law > Administrative Powers > General
Overview


Bankruptcy Law > ... > Examiners, Officers &
Trustees > Duties & Functions > Reorganizations


Civil Procedure > Discovery & Disclosure >
Discovery > Subpoenas


HN13 Even where the trustee must subpoena the
debtor’s records, it is still the debtor who is the
primary source of the most relevant information
pertaining to the affairs of the estate.


Antitrust & Trade Law > ... > Private Actions >
Racketeer Influenced & Corrupt Organizations >
General Overview


Criminal Law & Procedure > ... > Racketeering >
Racketeer Influenced & Corrupt Organizations


Act > General Overview


Securities Law > Criminal Offenses & RICO
Actions > RICO Actions > General Overview


HN14 Outsiders who associate with an enterprise
will be liable under the Racketeering Influenced
and Corrupt Organizations Act, 18 U.S.C.S. §
1961 et seq., if they participate in the operation or
management of the enterprise itself. To put it
another way, outsiders, like all other people, will
be liable under RICO if their actions satisfy the
operation or management test.


Antitrust & Trade Law > ... > Private Actions >
Racketeer Influenced & Corrupt Organizations >
General Overview


Bankruptcy Law > Case Administration >
Bankruptcy Crimes


Criminal Law & Procedure > ... > Racketeering >
Racketeer Influenced & Corrupt Organizations


Act > General Overview


Criminal Law & Procedure > ... > Racketeering >
Racketeer Influenced & Corrupt Organizations


Act > Elements


Securities Law > Criminal Offenses & RICO
Actions > RICO Actions > General Overview


HN15 Where a bankruptcy estate is a Racketeering
Influenced and Corrupt Organizations Act, 18
U.S.C.S. § 1961 et seq., enterprise, a debtor who
engages in bankruptcy fraud conducts or
participates in the conduct of the affairs of the
enterprise; thus, it is no great leap to find that one
who assists in the fraud also conducts or
participates in the conduct of the affairs of the
enterprise.


Antitrust & Trade Law > ... > Private Actions >
Racketeer Influenced & Corrupt Organizations >
General Overview


385 F.3d 159, *159; 2004 U.S. App. LEXIS 20302, **1


Page 4 of 25







Criminal Law & Procedure > ... > Inchoate Crimes >
Conspiracy > Elements


Criminal Law & Procedure > ... > Racketeering >
Racketeer Influenced & Corrupt Organizations


Act > General Overview


Securities Law > Criminal Offenses & RICO
Actions > RICO Actions > General Overview


HN16 The requirements for Racketeering
Influenced and Corrupt Organizations Act, 18
U.S.C.S. § 1961 et seq., conspiracy charges under
18 U.S.C.S. § 1962(d) are less demanding in the
bankruptcy context. A conspirator must intend to
further an endeavor which, if completed, would
satisfy all of the elements of a substantive criminal
offense, but it suffices that she has adopted the
goal of furthering or facilitating the criminal
endeavor.


Antitrust & Trade Law > ... > Private Actions >
Racketeer Influenced & Corrupt Organizations >
General Overview


Criminal Law & Procedure > ... > Racketeering >
Racketeer Influenced & Corrupt Organizations


Act > General Overview


Securities Law > Criminal Offenses & RICO
Actions > RICO Actions > General Overview


HN17 To survive a motion to dismiss a substantive
Racketeering Influenced and Corrupt
Organizations Act, 18 U.S.C.S. § 1961 et seq.,
count alleging a violation of 18 U.S.C.S. § 1962(c),
plaintiffs must have alleged that they were injured
by defendants’ conduct of an enterprise through a
pattern of racketeering activity. For these purposes,
a ″pattern of racketeering activity″ consists of at
least two predicate acts of racketeering activity
committed in a ten-year period, 18 U.S.C.S. §
1961(5), which amount to or pose a threat of
continued criminal activity.


Bankruptcy Law > Case Administration >
Bankruptcy Crimes


Civil Procedure > ... > Pleadings > Heightened
Pleading Requirements > General Overview


Civil Procedure > ... > Pleadings > Heightened
Pleading Requirements > Fraud Claims


HN18 Allegations of bankruptcy fraud, like all
allegations of fraudulent predicate acts, are subject
to the heightened pleading requirements of Fed.
R. Civ. P. 9(b). In addition to alleging the particular
details of a fraud, the plaintiffs must allege facts
that give rise to a strong inference of fraudulent
intent.


Bankruptcy Law > ... > Avoidance > Prepetition
Transfers > Preferential Transfers


HN19 A debtor who has deliberately transferred
assets a year and a day prior to filing a petition has
clearly engaged in a thinly-veiled attempt to avoid
the preference rule. Similarly, a debtor who has
followed a course of conduct that inevitably leads
to bankruptcy is fairly presumed to have
perpetrated a fraudulent scheme.


Civil Procedure > ... > Pleadings > Heightened
Pleading Requirements > General Overview


Torts > ... > Fraud & Misrepresentation > Actual
Fraud > General Overview


HN20 Although it is true that, under Fed. R. Civ.
P. 9(b), matters peculiarly within a defendant’s
knowledge may be pled on information and belief,
this does not mean that those matters may be pled
lacking any detail at all. The allegations must be
accompanied by a statement of the facts upon
which the belief is based. Nor do allegations of
motive and opportunity alone suffice. While the
requisite intent of the alleged perpetrator of the
fraud need not be alleged with great specificity,
the actual fraud alleged must be stated with
particularity.


Antitrust & Trade Law > ... > Private Actions >
Racketeer Influenced & Corrupt Organizations >
General Overview


Criminal Law & Procedure > ... > Crimes Against
Persons > Coercion > General Overview


385 F.3d 159, *159; 2004 U.S. App. LEXIS 20302, **1


Page 5 of 25







Criminal Law & Procedure > ... > Racketeering >
Racketeer Influenced & Corrupt Organizations


Act > General Overview


Securities Law > Criminal Offenses & RICO
Actions > RICO Actions > General Overview


HN21 A plaintiff in a Racketeering Influenced
and Corrupt Organizations Act (RICO), 18
U.S.C.S. § 1961 et seq., action must allege either
an open-ended pattern of racketeering activity
(i.e., past criminal conduct coupled with a threat
of future criminal conduct) or a closed-ended
pattern of racketeering activity (i.e., past criminal
conduct extending over a substantial period of
time). To satisfy open-ended continuity, the
plaintiff need not show that the predicates extended
over a substantial period of time but must show
that there was a threat of continuing criminal
activity beyond the period during which the
predicate acts were performed. In analyzing the
issue of continuity, assuming arguendo that the
alleged predicate acts constituting the pattern
were adequately pled, the court evaluates the
RICO allegations with respect to each defendant
individually.


Antitrust & Trade Law > ... > Private Actions >
Racketeer Influenced & Corrupt Organizations >
General Overview


Criminal Law & Procedure > ... > Racketeering >
Racketeer Influenced & Corrupt Organizations


Act > General Overview


Securities Law > Criminal Offenses & RICO
Actions > RICO Actions > General Overview


HN22 Under the Racketeering Influenced and
Corrupt Organizations Act, 18 U.S.C.S. § 1961 et
seq., continued silent concealment of bankruptcy
estate assets is not a predicate act.


Antitrust & Trade Law > ... > Private Actions >
Racketeer Influenced & Corrupt Organizations >
General Overview


Criminal Law & Procedure > ... > Racketeering >
Racketeer Influenced & Corrupt Organizations


Act > General Overview


Securities Law > Criminal Offenses & RICO
Actions > RICO Actions > General Overview


HN23 According to the United States Court of
Appeals for the Second Circuit, a closed-ended
pattern of racketeering activity under the
Racketeering Influenced and Corrupt
Organizations Act, 18 U.S.C.S. § 1961 et seq.,
involves predicate acts extending over a substantial
period of time. Notably, the Second Circuit has
never found a closed-ended pattern where the
predicate acts spanned fewer than two years.
Although continuity is primarily a temporal
concept, other factors such as the number and
variety of predicate acts, the number of both
participants and victims, and the presence of
separate schemes are also relevant in determining
whether closed-ended continuity exists. Thus,
while two years may be the minimum duration
necessary to find closed-ended continuity, the
mere fact that predicate acts span two years is
insufficient, without more, to support a finding of
a closed-ended pattern.


Criminal Law & Procedure > ... > Obstruction of
Administration of Justice > Perjury > General
Overview


HN24 A single lie merits but a single punishment.


Antitrust & Trade Law > ... > Private Actions >
Racketeer Influenced & Corrupt Organizations >
General Overview


Criminal Law & Procedure > ... > Racketeering >
Racketeer Influenced & Corrupt Organizations


Act > General Overview


Securities Law > Criminal Offenses & RICO
Actions > RICO Actions > General Overview


HN25 Prior claims do not state a cause of action
for substantive violations of the Racketeering
Influenced and Corrupt Organizations Act. 18
U.S.C.S. § 1961 et seq.


Civil Procedure > ... > Jurisdiction > Jurisdictional
Sources > General Overview


385 F.3d 159, *159; 2004 U.S. App. LEXIS 20302, **1


Page 6 of 25







Civil Procedure > ... > Subject Matter Jurisdiction >
Supplemental Jurisdiction > General Overview


Civil Procedure > Appeals > Standards of Review >
Abuse of Discretion


HN26 The exercise of supplemental jurisdiction
is left to the discretion of the district court, and the
appellate court’s review is limited to whether the
district court abused its discretion.


Civil Procedure > ... > Subject Matter Jurisdiction >
Supplemental Jurisdiction > General Overview


HN27 If the federal claims are dismissed before
trial, even though not insubstantial in a
jurisdictional sense, the state claims should be
dismissed as well.


Civil Procedure > ... > Subject Matter Jurisdiction >
Supplemental Jurisdiction > General Overview


HN28 The discretion implicit in the word ″may″


in 28 U.S.C.S. § 1367(c) permits the district court
to weigh and balance several factors, including
considerations of judicial economy, convenience,
and fairness to litigants.
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Judges: Before: MINER and KATZMANN,
Circuit Judges, and TSOUCALAS, Senior Judge.*


Opinion by: MINER


Opinion


[*163] MINER, Circuit Judge:


Plaintiffs-appellants-cross-appellees, First Capital
Asset Management, Inc. (″FCAM″) and Willem
Oost-Lievense (″Oost-Lievense″) (collectively,
″Plaintiffs″), appeal from a final judgment entered
in the United States District Court for the Southern
District of New York (Kaplan, J.) dismissing
Plaintiffs’ [**2] RICO conspiracy and substantive
RICO claims and declining to exercise
supplemental jurisdiction over Plaintiffs’
remaining, state-law, [*164] claims. On appeal,
Plaintiffs contend that the District Court erred in
concluding that Plaintiffs failed to plead a pattern
of racketeering activity and in various other
respects. In their ″protective″ cross-appeal,
defendants-appellees-cross-appellants, Satinwood,
Inc. (″Satinwood″), Sphinx Rock, N.V. (″Sphinx
Rock″), Ahmed Vahabzadeh (″Ahmed″), Sohrab
Vahabzadeh (″Sohrab″), AFIWA, S.A. (″AFIWA″),
Afsar Vahabzadeh (″Afsar″), Savco, S.A.
(″Savco″), and the Estate of Soleyman Vahabzadeh
(″Soleyman’s Estate″) (collectively, ″Defendants″),
assert that the District Court erred in making
certain determinations relating to Plaintiffs’
substantive RICO claims and in holding that
pendent party jurisdiction existed over certain
defendants.


We agree with the District Court that Plaintiffs
failed to plead a racketeering pattern, and thus we
conclude that their substantive RICO claims were
properly dismissed. And because Plaintiffs’ RICO
conspiracy claims are entirely dependent on their
substantive RICO claims, we also concur in the
District Court’s dismissal [**3] of the RICO
conspiracy claims. Further, we find that the District
Court did not abuse its discretion in declining to
exercise supplemental jurisdiction over the
remaining claims. Accordingly, we affirm the
judgment of the District Court in all respects.**


BACKGROUND


* The Honorable Nicholas Tsoucalas, of the United States Court of International Trade, sitting by designation.


** In light of our disposition of the RICO and supplemental jurisdictional issues, we need not - and do not - reach the other issues raised
by Plaintiffs on appeal. Similarly, we do not address the merits of the cross-appeal.
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Familiarity with the facts giving rise to this appeal
is assumed, as those facts are set forth in the
District Court’s comprehensive published
opinions. See First Capital Asset Mgmt., Inc., v.
Brickelbush, Inc., 150 F. Supp. 2d 624 (S.D.N.Y.
2001) [hereinafter ″FCAM I″]; First Capital Asset
Mgmt., Inc. v. Brickellbush, Inc., 218 F. Supp. 2d
369 (S.D.N.Y 2002) [hereinafter ″FCAM II″];
First Capital Asset Mgmt., Inc. v. Brickellbush,
Inc., 219 F. Supp. 2d 576 (S.D.N.Y. 2002) [**4]
[hereinafter ″FCAM III″]. We relate below only
those facts and proceedings that are relevant to the
present appeals. I.State Court Proceedings


In October 1993, FCAM entered into a
stock-purchase agreement (the ″SPA″) with Sohrab
and his companies, North American Consortium,
Inc. (″NACI″) and N.A. Partners, L.P. (″NAP″).
Sohrab was to pay FCAM $ 4.5 million in return
for an interest in a new Delaware corporation
called First Capital Corp. The SPA also provided
that Oost-Lievense would become First Capital
Corp.’s first CEO. Based on that agreement,
Oost-Lievense resigned from his position as
president of ABN AMRO Securities, Inc.


Shortly thereafter, Sohrab, NACI, and NAP
breached the SPA, leaving FCAM without the
promised $ 4.5 million and Oost-Lievense without
a job. FCAM sued Sohrab, NACI, and NAP in
Texas for breach of contract. The action was
commenced in December 1993, dismissed on the
ground of forum non conveniens, and subsequently
recommenced in New York. In February 1997, the
New York State Supreme Court granted summary
judgment for FCAM against NACI and NAP and
awarded damages of $ 4.5 million plus interest,


but found that Sohrab himself was not personally
liable. [**5] 1 NACI and NAP were shell
companies, however, with no discernible assets to
satisfy the judgment. [*165] FCAM therefore
commenced a proceeding in New York State
Supreme Court, petitioning the court, pursuant to
N.Y. C.P.L.R. article 52, to enforce against
Soleyman’s Estate and Sohrab (under alter ego
theories) the prior judgment against NACI and
NAP. 2 The state court dismissed the petition, but
that dismissal was reversed as against Sohrab by
the Appellate Division. 3 [**6] In June 2001, the
New York Supreme Court entered judgment in
favor of FCAM and against Sohrab for more than
$ 5 million. 4


Oost-Lievense, too, sued Sohrab, NACI, and NAP
in federal court - for breach of the employment
agreement incorporated in the SPA (the
″Oost-Lievense Action″). 5 Eventually, without a
trial, the defendants in that action stipulated to
damages, and judgment was entered in
Oost-Lievense’s favor.


II.Federal Proceedings


A.Sohrab’s Bankruptcy


In July 1997, a few weeks before trial in the
Oost-Lievense Action was scheduled to begin,
Sohrab filed a Chapter 7 bankruptcy petition.
FCAM and Oost-Lievense filed an adversary
proceeding objecting to Sohrab’s discharge under
§ 727 of the Bankruptcy Code (11 U.S.C. § 727)
on the grounds of bankruptcy fraud [**7] and
fraudulent conveyance (the ″Adversary
Proceeding″). In December 1999, after a trial, the
bankruptcy court denied Sohrab’s Chapter 7


1 See First Capital v. N. Am. Consortium, No. 133996/94 (N.Y. Sup. Ct., N.Y. County Feb. 27, 1997).


2 See First Capital Asset Mgmt., Inc. v. N.A. Partners, L.P., No. 97/602189 (N.Y. Sup. Ct., N.Y. County Oct. 22, 1998).


3 See First Capital Asset Mgmt., Inc. v. N.A. Partners, L.P., 260 A.D.2d 179, 688 N.Y.S.2d 25 (1st Dep’t) (vacating the trial court’s
judgment insofar as it dismissed petition against Sohrab and otherwise affirming), leave to appeal denied, 93 N.Y.2d 817, 719 N.E.2d
925, 697 N.Y.S.2d 564 (1999).


4 See First Capital Asset Mgmt., Inc. v. N.A. Partners, L.P., No. 97/602189 (N.Y. Sup. Ct., N.Y. County June 27, 2001).


5 See Oost-Lievense v. N. Am. Consortium, P.C., 969 F. Supp. 874 (S.D.N.Y. 1997).
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petition for discharge on grounds of bankruptcy
fraud. 6


B. FCAM I


In July 2000, Plaintiffs filed a complaint (the
″Complaint″) in the District Court alleging ten
causes of action, two under RICO and the others
under state law. The RICO counts - one substantive
and one for conspiracy - were brought against
Sohrab, his mother, his uncle Ahmed, and the
Vahabzadeh family’s Swiss lawyer, Jens
Schlegelmilch (″Schlegelmilch″). The RICO
claims arose from the allegedly unlawful actions
of those four individuals and of numerous other
Vahabzadeh family members and related entities -
including Satinwood, Sphinx Rock, and Savco -
allegedly controlled by the family and/or [**8]
certain members of it. The civil RICO claims
were the sole bases for federal jurisdiction.


Plaintiffs specifically alleged that Defendants’
RICO violations and state-law
fraudulent-conveyance violations prevented
Plaintiffs from satisfying the outstanding
judgments against Sohrab and his related
companies. In particular, Plaintiffs alleged the
following RICO predicate acts, which were
primarily bankruptcy and mail frauds:


. In August 1995, Sohrab and Peninsula
Appreciation, Inc. (″Peninsula″), allegedly
Sohrab’s alter ego, fraudulently conveyed their
interests in a partnership to [*166] defendant
Brickellbush, Inc. in contemplation of
bankruptcy.


. In early 1997, Sohrab transferred property
inherited from Soleyman to other family
members, including Afsar. Schlegelmilch
prepared the documents that effected the
transfer.


. On July 17, 1997, Sohrab filed a materially
false bankruptcy petition. POn September 16,


1997, Sohrab made false statements under
oath at the Bankruptcy Rule 2004 examination
by his creditors.


. Ahmed and Schlegelmilch directed
Soleyman’s Estate’s attorney to submit
declarations to the bankruptcy court in
February and March 1998 containing false
statements about [**9] the contents of
Soleyman’s Estate and, in June 1998, Afsar
and Soleyman’s Estate directed the same
attorney to submit a similar declaration.


. In March 1998, Afsar and Schlegelmilch
submitted affidavits to the bankruptcy


court making false claims about Soleyman’s
citizenship.


. On June 25, 1998, Sohrab submitted an
affidavit to the bankruptcy court in which he
falsely stated that he had searched for a
complete copy of a trust agreement.


. In September 1998, Ahmed, AFIWA (at the
direction of Ahmed), Afsar, and Schlegelmilch
committed mail fraud by sending Sohrab
correspondence claiming that they had no
documents relevant to Soleyman’s Estate.


. Sohrab gave false testimony about his
inheritance at his bankruptcy trial in October
1999.


. From September 1997 to December 1999,
Afsar ″accessed″ Sohrab’s overseas accounts,
transferring approximately $ 5000 per month
from those accounts first into her accounts and
then into Sohrab’s domestic accounts. Ahmed
also transferred money to Sohrab at least
once, on October 3, 1998. Schlegelmilch, too,
transferred money to Sohrab on at least two
occasions - August 4 and November 3, 1998.
And finally, Schlegelmilch and Ahmed paid
Sohrab’s legal [**10] fees - ″including one
payment in the amount of either $ 15,000 or $
25,000″ - in September 1999.


6 See In re Vahabzadeh, Sohrab, No. 97-44779 (Bankr. S.D.N.Y. Dec. 10, 1999) (Chapter 7 case); First Capital Asset Mgmt., Inc. v.
Vahabzadeh, No. 97-9107A (Bankr. S.D.N.Y. Dec. 10, 1999) (adversary proceeding).
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Satinwood, Sphinx Rock, Ahmed, Savco, and
Soleyman’s Estate (collectively, the ″Moving
Defendants″) moved to dismiss the Complaint
pursuant to: Fed. R. Civ. P. 12(b)(6), for failure to
state a claim; Fed. R. Civ. P. 9(b), on the ground
that the predicate acts were not pleaded with
sufficient particularity; and Fed. R. Civ. P. 12(b)(1),
for lack of standing and subject matter jurisdiction.
The Moving Defendants also moved to dismiss all
claims against Afsar, Ahmed, and AFIWA under
Fed. R. Civ. P. 12(b)(2), for lack of personal
jurisdiction. Defendants Brickellbush, Inc.
(″Brickellbush″), Manou Failly, and Youssef
Vahabzadeh (collectively, the ″Failly Defendants″)
moved to dismiss for lack of jurisdiction, failure
to plead fraud with specificity, and failure to state
a claim.


On July 19, 2001, in a twenty-page, published
memorandum opinion, the District Court held that
Plaintiffs had not sufficiently pled a pattern of
racketeering [**11] activity. FCAM I, 150 F.
Supp. 2d at 633-36. The court analyzed the
alleged predicate acts chronologically, first
″examin[ing] the sufficiency of the chronologic
outliers, specifically the August 1995 conveyances
and the transfers of funds to Sohrab in 1998 and
1999.″ Id. at 631.


As to the first ″outlier″ predicate act, Plaintiffs
alleged that, in August 1995, Sohrab and an alter
ego had transferred their interests in a partnership
for inadequate consideration and no consideration,


[*167] respectively, in contemplation of
bankruptcy. Id. at 631-33. Plaintiffs claimed that
the transfer constituted fraud on Sohrab’s part
and, thus, was a RICO predicate. In the court’s
view, however, ″not only [was] there a dearth of
facts supporting such an inference, but several
allegations undermine[d] it. The transfer predated
the bankruptcy filing by two years and occurred
before judgments were entered against Sohrab
and his companies″; moreover, ″other allegations
that Sohrab made fraudulent conveyances in the
same period . . . [did] not allege that he made


these in contemplation of bankruptcy, despite
being contemporaneous.″ Id. at 632. [**12]
Consequently, the court found that ″the Complaint
offer[ed] no rational basis upon which to ground
an inference that the August 1995 transfer was
made in contemplation of bankruptcy[,] [and]
contain[ed] only conclusory allegations of scienter
without the necessary minimum factual basis.″ Id.


And as to the last ″outlier″ predicate act, Plaintiffs’
″alleged that Ahmed, Afsar[,] and Schlegelmilch
at various times in 1998 and 1999 violated 18
U.S.C. § 152(7) by receiving assets from Sohrab,
a debtor intending to defeat the purpose of the
Bankruptcy Code.″ Id. The court found those
allegations, as well, to be vague and unpersuasive.
The court noted that Plaintiffs had not alleged
with any specificity when assets were transferred
from Sohrab: ″Although the [C]omplaint detail[ed]
when the money was transferred to Sohrab from
the family members and Schlegelmilch, it [was]
silent on when the money was received from the
debtor - the essence of the predicate act.″ Id. at
632-33 (emphasis added). The court noted ″that
Soleyman’s other children routinely [had] received
gifts amounting to hundreds of thousands of
dollars [**13] [per] year,″ and found that this
tended to ″undermine an[y] inference of fraudulent
intent″ underlying the 1998 and 1999 transfers. Id.
at 633. Thus, the court concluded that Plaintiffs
had failed to plead with sufficient particularity the
predicate acts that were alleged to have occurred
in 1998 and 1999, which constituted the
chronological endpoints in the alleged pattern. Id.


Having ″eliminated″ all of ″the alleged predicate
acts at the temporal extremes,″ id., the District
Court proceeded to analyze the remaining alleged
predicate acts to determine if they constituted a
pattern. Examining open-ended continuity first,
the court, in a relatively straightforward,
″inherently fact bound″ inquiry, found that
Plaintiffs had failed to demonstrate ″that the
predicate acts were the regular way of operating
[the alleged enterprise], or that the nature of the
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predicate acts themselves implie[d] a threat of
continued criminal activity.″ Id. at 633-34
(footnotes and internal quotation marks omitted).
Accordingly, the court determined that the
remaining alleged predicates did not constitute a
pattern of open-ended continuity.


Next, focusing [**14] primarily on the length of
time over which the remaining alleged predicate
acts had occurred, the court examined whether the
purported pattern expressed closed-ended
continuity. The court found that ″Schlegelmilch’s
and Afsar’s activities all revolved around a single
scheme to avoid Sohrab’s bankruptcy creditors,″
and that these acts were ″limited″ in duration,
variety, and number - with Schlegelmilch’s acts
″essentially amount[ing] to drafting and submitting
documents and affidavits in the various legal
actions″; and Afsar’s acts amounting to making
″false statements and accept[ing] the inheritance.″
Id. at 635. Further, the court noted that, once the
chronological outlier acts were eliminated (for
deficiencies in pleading, as detailed above), all of
the remaining alleged predicate acts of Ahmed,
Afsar, and Schlegelmilch were performed over
less than a two-year span [*168] of time. Id. This
was a critical finding in light of the District
Court’s interpretation of the law of this Circuit -
that predicate acts occurring over less than a
two-year period may not be deemed a pattern. See
id. at 634-35. Accordingly, with respect to Afsar,
Ahmed, and [**15] Schlegelmilch, the District
Court held that Plaintiffs had failed to allege a
pattern of closed-ended continuity. Id. at 635.


The court then examined the predicate acts
allegedly committed by Sohrab. Examining the
totality of the circumstances surrounding these
acts, the court found that Sohrab had allegedly
taken part ″in a single scheme through acts limited
essentially to false statements to the Bankruptcy
Court and transfer of his inheritance.″ Id. at 636.
The District Court took note of our teaching that
courts must ″take care to ensure that plaintiff[s]


[do] not artificially fragment[] a singular act into
multiple acts simply to invoke RICO.″ Id. (internal
quotation marks omitted) (citing Schlaifer Nance
& Co. v. Estate of Andy Warhol, 119 F.3d 91,
97-98 (2d Cir. 1997)). Mindful of this admonition,
the District Court held that, ″in the circumstances,
taking the allegations of the Complaint as true,
Plaintiffs have not alleged facts sufficient to
establish a pattern.″ Id.


In light of these findings, the District Court
dismissed the substantive RICO claims in the
Complaint, holding that the alleged acts did not


[**16] ″rise[] to the level of a pattern of
racketeering activity.″ Id. at 635. The court also
found that ″because Plaintiffs’ substantive RICO
claims [were] infirm, there [was] no basis for a
claim of [RICO] conspiracy.″ FCAM I, 150 F.
Supp. 2d at 636. And finally, the court declined to
exercise supplemental jurisdiction over the
state-law claims in the absence of RICO-based
federal jurisdiction. In sum, the Complaint was
dismissed in its entirety as against all defendants.


C. FCAM II


In August 2001, the District Court granted
Plaintiffs leave to amend the Complaint, 7 and, in
September 2001, Plaintiffs filed an amended
complaint (the ″Amended Complaint″), asserting
eight claims for relief:


Counts One through Four [were] New York
law fraudulent conveyance claims against
Sohrab, Ahmed, Afsar, Soleyman’s Estate,
Sphinx Rock, Satinwood, Peninsula, and ″John
Does 1-20.″ Count Five [was] a substantive
RICO claim under 18 U.S.C. § 1962(c) against
Sohrab and Afsar. Count Six [was] a RICO
conspiracy claim under 18 U.S.C. § 1962(d)
against Sohrab, Ahmed, and Afsar. Count
Seven [was] a reverse corporate [**17] veil
piercing and alter ego liability claim against
AFIWA. Count Eight [was] a successor


7 See First Capital Asset Mgmt., Inc. v. Brickellbush, Inc., 2002 U.S. Dist. LEXIS 4210 (S.D.N.Y., Mar. 15, 2002).
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liability, common corporate enterprise, and
alter ego liability claim against Savco.


FCAM II, 218 F. Supp. 2d at 377.


By the time of the filing of the Amended
Complaint, certain parties to the original action
were no longer involved in the case. 8 [*169] Of
the remaining defendants, all but Sohrab - i.e.,
Afsar and the Moving Defendants - moved for an
order dismissing: (1) the Amended Complaint
against the Moving Defendants for failure to state
a claim pursuant to Rule 12(b)(6) or, in the
alternative, pursuant to Rule 12(b)(1) for lack of
standing and subject matter jurisdiction; and (2)
all claims against Afsar, Ahmed, and AFIWA,
pursuant to Rule 12(b)(2) for lack of personal
jurisdiction. Id. at 377. On July 29, 2002, the
District Court issued a fifty-three-page, [**18]
published memorandum opinion - FCAM II -
addressing this motion.


The District Court first analyzed whether Plaintiffs
had standing to assert a civil RICO claim. The
court determined that Plaintiffs’ allegations of
injury could be broken down into two categories -
their inability to collect the judgments they had
secured against Sohrab and his companies (the
″Lost Debt″ injuries), and the cost of pursuing
their objections to Sohrab’s [**19] bankruptcy
discharge (the ″Legal Fees″ injuries). 9 [**20] Id.
at 379-80. With respect to the Lost Debt injuries,
the court found that ″Plaintiffs had commenced


and prosecuted to judgment or settlement five
lawsuits against transferees of Sohrab’s allegedly
fraudulently conveyed assets.″ Id. at 381. The
court concluded that, because Plaintiffs’ ″efforts,
as evidenced by the state law claims in this case,
[were] continuing and [had been met] with varying
degrees of success,″ that Plaintiffs had ″neither . .
. alleged nor offered any proof that the collection
of the debt had been frustrated as a proximate
consequence of any of the Defendants’ alleged
predicate acts.″ Id. Accordingly, the court held
that Plaintiffs lacked standing to pursue a RICO
claim for Lost Debt injuries. 10 See id.


With respect to Plaintiffs’ alleged Legal Fees
injuries, the court found that, ″among the scores
of predicate acts allegedly committed by Sohrab,
the following [were] particularly relevant″:


(1) on July 17, 1997, Sohrab filed a materially
false bankruptcy petition in violation of 18
U.S.C. § 152(2); (2) on July 17, 1997, Sohrab
transferred $ 95,000 he held in an account at
Bank of New York in the name of Vahabzadeh
& Co. to an account at Credit Suisse in Zurich
controlled by his wife Ninni’s brother, Ali
Ladjevardi, in violation of 18 U.S.C. § 152(1)
and 18 U.S.C. § 152(7); (3) on May 13, 1997,
Sohrab and Ninni executed a separation
agreement in which Sohrab, without
consideration, [**21] ostensibly waived a
claim to an equitable distribution of . . .


8 The Amended Complaint did not assert claims against the Failly Defendants. Accordingly, in an order dated March 15, 2002, the
District Court noted that the action had been terminated as against each of those defendants. See First Capital Asset Mgmt., Inc. v.
Brickellbush, Inc., 2002 U.S. Dist. LEXIS 4210 (S.D.N.Y. Mar. 15, 2002). In addition, by an order dated July 12, 2002, the District Court
dismissed the action with respect to Schlegelmilch and Iradj Vahabzadeh for lack of prosecution. See FCAM II, 218 F. Supp. 2d at 377
n. 3.


9 Plaintiffs alleged, on both the substantive and conspiracy claims, that Plaintiffs ″suffered injuries proximately caused by the
bankruptcy crimes and mail frauds set forth above, including, but not limited, to the following: (a) the loss of any ability to satisfy their
claims and judgments out of assets Sohrab was entitled to inherit from Soleyman and receive from Soleyman’s Estate; (b) [the attorneys’]
fees and expenses incurred in prosecuting their objections to Sohrab’s fraudulent Chapter 7 petition in the First Capital v. Vahabzadeh
adversary proceeding; and (c) [t]he loss of any ability to execute directly against the assets Sohrab had gratuitously transferred to Afsar
and Sohrab’s siblings.″ FCAM II, 218 F. Supp. 2d at 379-80.


10 In a later opinion, see infra, the District Court expanded on this analysis somewhat, clarifying the point that the claim for Lost Debt
injuries was dismissed, not simply because Plaintiffs lacked standing, but more precisely because that claim was not ripe for review. See
FCAM III, 219 F. Supp. 2d at 578.
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marital property, in violation of 18 U.S.C. §
152(1) and 18 U.S.C. § 152(7); (4) on
September 4, 1997, Sohrab made false
statements concerning his family’s financial
affairs and his interest in Soleyman’s Estate
and in the Vahabzadeh family business at a
meeting [*170] of his creditors, in violation
of 18 U.S.C. § 152(3); and (5) on September
16, 1997, Sohrab made similar false statements
under oath during an examination by his
creditors conducted under Bankruptcy Rule
2004, in violation of 18 U.S.C. § 152(3).


Id. at 382-83 (footnotes omitted). The court found
that there was ″at least a genuine issue of fact
regarding whether these predicate acts proximately
caused Plaintiffs to incur legal fees and other
expenses in prosecuting their objections to
Sohrab’s bankruptcy petition in the . . . Adversary
Proceeding.″ Id. at 383. Thus, the court concluded,
Plaintiffs had standing to pursue their substantive
RICO claim against Sohrab for Legal Fees injuries.


With regard to Afsar, the court noted that Plaintiffs
had alleged [**22] ″that Afsar [had] committed
the following predicate acts″:


(1) at an unspecified time in early 1997, she
received assets from Sohrab, which he
purportedly inherited from Soleyman’s Estate
and transferred to her overseas, all in violation
of 18 U.S.C. § 152(7); (2) on September 16,
1998, she falsely stated in a letter sent to
Sohrab and intended for the bankruptcy court
that she had no documents in her possession
relating to Soleyman’s Estate or the financial
affairs of her late husband; (3) on March 24,
1998, as part of the [A]dversary [P]roceeding,
she submitted an affidavit stating falsely that
Soleyman had been an Iranian citizen and not
a Swiss citizen, presumably in violation of 18
U.S.C. § 152(3); (4) she caused Russell
McRory, in his capacity as her attorney, to
submit a declaration . . . to the bankruptcy
court, dated March 4, 1998, in which he stated


that Soleyman, at the time of his death, owned
no bank, brokerage, investment, or other type
of account, presumably in violation of 18
U.S.C. § 152(3); (5) she caused Mr. McRory,
in his capacity as her attorney, to submit a
declaration to the bankruptcy [**23] court,
dated June 12, 1998, in which he stated that
Schlegelmilch had informed him that there
were no assets in Soleyman’s Estate at the
time of his death beyond personal effects,
furnishings in his home[,] and [two]
non-working automobiles, both over [twenty]
years old, presumably in violation of 18 U.S.C.
§ 152(3); and (6) on various dates between
1997 and 1999, she sent money to Sohrab,
allegedly out of assets unlawfully transferred
to her in 1997 by Sohrab, in violation 18
U.S.C. § 152(7).


Id. at 384-85 (footnotes omitted). In analyzing the
above-listed predicate acts, the court divided them
into two groups: the ″Adversary Proceeding
Predicate Acts″ (including predicate acts (2)
through (5)) and the ″Transfer Predicate Acts″


(including predicate acts (1) and (6)). Id. at 385.


With regard to the Adversary Proceeding Predicate
Acts, the court found that Plaintiffs had failed to
show any injury thereby. The court noted that
Plaintiffs had been charged a flat fee by their
attorneys for the Adversary Proceeding and that
all of the alleged acts associated with it were
committed well after the commencement of that
[**24] proceeding. Therefore, the court reasoned,
any efforts on Afsar’s part to delay or obstruct the
Adversary Proceeding could not possibly have
increased Plaintiffs’ legal fees associated with
that proceeding. Id. The court further found that
the Transfer Predicate Acts had not been pled with
sufficient particularity. The court noted that neither
the Complaint nor the Amended Complaint -
despite its having added ″a mountain of new
allegations asserting, on information and belief,
that Soleyman [had] owned assets at the time of
his death [*171] and that Sohrab [had] received
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an inheritance″ - provided any detail as to when
money had been received from Sohrab, or when
or how any transfer(s) to Afsar had been
accomplished. Id. at 386. The court, finding
″[t]hese omissions [to be] particularly glaring
because Afsar’s receipt of Sohrab’s assets in
contemplation of his bankruptcy [was] the
gravamen of the alleged predicate act,″ concluded
that Plaintiffs did not have standing to seek Legal
Fees injuries from Afsar in a substantive RICO
claim. Id. at 386-87.


The court found, however, that Plaintiffs did have
standing to assert a RICO conspiracy claim against
Afsar, Sohrab, and [**25] Ahmed for Legal Fees
injuries. The court found that ″there [was] at least
an issue of fact″ regarding whether the predicate
acts attributed to Sohrab ″were taken in furtherance
of a conspiracy formed by Sohrab, Ahmed, Afsar,
and Schlegelmilch in Geneva, which had as its
object ’to transfer and conceal assets of Sohrab in
contemplation of and during Sohrab’s bankruptcy
case.’″ Id. at 384. Thus, concluded the court, ″the
Legal Fees injury flowing from Sohrab’s predicate
acts″ conferred standing on Plaintiffs to pursue
not only their substantive RICO claims for Legal
Fees injuries against Sohrab, but a RICO
conspiracy claim against Ahmed and Afsar arising
from the alleged Legal Fees injuries as well. Id.


The District Court next performed a detailed
analysis of whether it could exercise personal
jurisdiction over Afsar, Ahmed, and AFIWA. Based
on the Amended Complaint, affidavits, and
documentary exhibits submitted by the parties,
the court determined that it could not exercise
personal jurisdiction over Afsar, Ahmed, or
AFIWA with respect to either the substantive
RICO claims or the RICO conspiracy claims. The
court found, however, that pendent party
jurisdiction existed over [**26] Ahmed and
Soleyman’s Estate on the state-law fraudulent
conveyance claims. Id. at 401 & n. 165.


Notably, in FCAM II, the District Court declined
to address the Moving Defendants’ argument that
the Amended Complaint should be dismissed as
against them for failure to state a claim, pursuant
to Fed. R. Civ. P. 12(b)(6), and for failure to
comply with Fed. R. Civ. P. 9(b). The court
reasoned that, as the entirety of those arguments
revolved around Plaintiffs’ RICO claims, and all
of the RICO claims against the Moving Defendants
had been dismissed, their Rule 12(b)(6) and 9(b)
arguments were moot. Id. at 403. Ultimately, the
District Court in FCAM II dismissed (i) all claims
against Afsar for lack of standing and lack of
personal jurisdiction, (ii) all claims against AFIWA
for lack of personal jurisdiction, and (iii) the
RICO conspiracy claim against Ahmed for lack of
personal jurisdiction. Id. at 404.


D. FCAM III


Plaintiffs and Defendants filed ″dueling″ motions
for reconsideration of the District Court’s FCAM
II decision. Plaintiffs challenged the court’s earlier
dismissal of certain [**27] claims on grounds of
standing and ripeness. 11 Defendants, on the other
hand, argued that the District Court should have
considered their Rule 12(b)(6) and 9(b) arguments,
as it had in the FCAM I decision; and that, to spare
Defendants the effort of ″defending state law
claims in federal court solely by virtue of the
continued pendency of the RICO claims against
Sohrab,″ the court should have dismissed the
Amended Complaint in its entirety. FCAM III,
219 F. Supp. 2d at 580. The District Court agreed
with Defendants. On September 11, 2002, the
court issued a [*172] twenty-four page, published
memorandum decision. Reconsidering its earlier
decision not to reach the Moving Defendants’
Rule 12(b)(6) and 9(b) arguments, and ″adher[ing]
to its prior ruling that Plaintiffs’ alleged Lost Debt
injury [did] not provide them with RICO standing,″
the court, upon reconsideration, determined all of
Plaintiffs’ RICO claims to be legally insufficient.
Id. at 588.


11 See supra note 10 and accompanying text.
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[**28] The District Court initially focused on the
sufficiency of Plaintiffs’ allegations with respect
to certain alleged fraudulent transfers by Sohrab
in 1995 - the ″Tiburon and Timberland transfers.″
Plaintiffs had attempted to cure the deficiencies in
the Complaint by alleging the following additional
facts in the Amended Complaint:


(a) Sohrab’s wife, Ninni, revealed in a
tape-recorded conversation on July 25, 1996
that one of Sohrab’s companies would file for
bankruptcy and that ″Sohrab might file for
bankruptcy″ if First Capital was successful in
its state court action; (b) Sohrab ″was . . .
considering filing for bankruptcy″ at the time
he transferred approximately $ 360,000 to
Soleyman in August 1995; and (c) in an
amended counterclaim that Sohrab filed in the
state court action on October 24, 1995, he
revealed that he sold the Timberland and
Tiburon interests because of First Capital’s
lawsuit and liquidated these interests for less
than fair value.


Id. at 581-82 (footnotes omitted). The court was
not persuaded. It held that ″Plaintiffs’ conclusory
allegations of scienter without a coherent factual
basis [were] insufficient to meet Rule 9(b)’s


[**29] requirements,″ and, therefore, that the
Tiburon and Timberland transfers could not ″be
considered in evaluating Sohrab’s pattern of
racketeering activity.″ Id. at 583.


Next, the District Court analyzed in detail the
patterns of RICO conduct that Plaintiffs had
alleged on the parts of Sohrab and Afsar. The
court acknowledged that Plaintiffs had sufficiently
″alleged a pattern involving a single scheme of
modest . . . scope consisting of approximately ten
predicate acts . . . . [that] spanned well over two
years.″ Id. at 587. The court found, however, that
″the chronology of events suggest[ed] sporadic
bursts of activity at key points in time, such as in
the months immediately preceding and following
Sohrab’s bankruptcy petition and certain hot spots


during the [Adversary Proceeding], rather than
sustained and continuous criminal activity over
the whole time period.″ Id. Ultimately, the court
″[was] not prepared to conclude that the specific
racketeering activities [alleged by Plaintiffs]
constitute[d] the sort of ’long-term criminal
conduct’ that Congress sought to target in RICO.″
Id.


Accordingly, the court dismissed Plaintiffs’ [**30]
substantive RICO claims on the ground that ″the
alleged patterns of racketeering activity exhibit[ed]
neither open-ended nor closed-ended continuity.″
Id. at 587-88. And because the District Court
found that Plaintiffs alleged no ″actionable
violation of RICO,″ the court dismissed the RICO
conspiracy claims as well. Id. at 588. Finally, the
court declined to exercise supplemental
jurisdiction over the fraudulent- conveyance and
veil-piercing claims or over the defendants not
named in the RICO counts. Id.


Thus, the Amended Complaint was dismissed in
its entirety as against all defendants, and a
judgment to that effect was entered on September
17, 2002. For reasons not relevant to this appeal,
however, that judgment was not rendered final
until August 1, 2003. This timely appeal and
cross-appeal followed.


DISCUSSION


I. Standard of Review


The District Court dismissed Plaintiffs’ RICO
claims after finding that certain allegations [*173]
had not been pled with sufficient particularity and
that, disregarding those allegations, Plaintiffs had
failed to state a claim. See generally FCAM III,
219 F. Supp. 2d at 578-88. [**31] HN1 This
Court applies a de novo standard of review to
such a dismissal, accepting as true the Amended
Complaint’s factual allegations and drawing all
inferences in Plaintiffs’ favor. DeMuria v. Hawkes,
328 F.3d 704, 706 (2d Cir. 2003); see Scutti
Enters., LLC v. Park Place Entm’t Corp., 322 F.3d
211, 214 (2d Cir. 2003).
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II.Substantive RICO and RICO Conspiracy Claims


A.RICO Enterprise


HN2 The RICO statute makes it unlawful ″for any
person employed by or associated with any
enterprise . . . to conduct or participate, directly or
indirectly, in the conduct of such enterprise’s
affairs through a pattern of racketeering activity.″
18 U.S.C. § 1962(c); see also United States v.
Indelicato, 865 F.2d 1370, 1373 (2d Cir. 1989) (en
banc). HN3 ″’Enterprise’ is defined to ’include[]
any individual, partnership, corporation,
association, or other legal entity, and any union or
group of individuals associated in fact although
not a legal entity.’″ Bankers Trust Co. v. Rhoades,
741 F.2d 511, 515 (2d Cir. 1984) (quoting 18
U.S.C. § 1961(4)). HN4 The Supreme Court
[**32] has explained that a RICO enterprise is ″a
group of persons associated together for a common
purpose of engaging in a course of conduct,″ the
existence of which is proven ″by evidence of an
ongoing organization, formal or informal, and by
evidence that the various associates function as a
continuing unit.″ United States v. Turkette, 452
U.S. 576, 583, 69 L. Ed. 2d 246, 101 S. Ct. 2524
(1981). 12


[**33] HN6 In addition to individuals associated
in fact, any legal entity may qualify as a RICO
enterprise. See 18 U.S.C. §§ 1961(4), 1962(c).
The enterprise must be separate from the pattern
of racketeering activity, Turkette, 452 U.S. at 583,
and distinct from the person conducting the affairs
of the enterprise, see Cedric Kushner Promotions,
Ltd. v. King, 533 U.S. 158, 161-62, 150 L. Ed. 2d
198, 121 S. Ct. 2087 (2001); Riverwoods
Chappaqua Corp. v. Marine Midland Bank, N.A.,
30 F.3d 339, 344 (2d Cir. 1994); accord Anatian v.
Coutts Bank (Switzerland) Ltd., 193 F.3d 85, 89


(2d Cir. 1999). Thus, RICO requirements are most
easily satisfied when the enterprise is a formal
legal entity. See Bennett v. Berg, 685 F.2d 1053,
1060 (8th Cir. 1982), adopted on reh’g en banc,
710 F.2d 1361, 1363-64 (8th Cir. 1983); see also
United States v. Blinder, 10 F.3d 1468, 1474 (9th
Cir. 1993). But legitimacy is by no means a
prerequisite to a RICO enterprise. In perhaps its
least developed form, an enterprise may be found
where there is simply a ″discrete economic [**34]
association existing separately from the
racketeering activity.″ United States v. Anderson,
626 F.2d 1358, 1372 (8th Cir. 1980); see Turkette,
452 U.S. at 585.


[*174] This Court, however, further requires that
a nexus exist between the enterprise and the
racketeering activity that is being conducted. See
Indelicato, 865 F.2d at 1384. And ″for an
association of individuals to constitute an
enterprise, the individuals must share a common
purpose to engage in a particular fraudulent course
of conduct and work together to achieve such
purposes.″ First Nationwide Bank v. Gelt Funding
Corp., 820 F. Supp. 89, 98 (S.D.N.Y. 1993)
(internal quotation marks omitted), aff’d, 27 F.3d
763 (2d Cir. 1994); see also Moll v. US Life Title
Ins. Co. of N.Y., 654 F. Supp. 1012, 1031 (S.D.N.Y.
1987) (citing cases).


In the Amended Complaint, Plaintiffs alleged
three ″association-in-fact enterprises.″ The first is
the ″Soleyman Entities Enterprise,″ allegedly
consisting of Soleyman, as succeeded by
Soleyman’s Estate; Sohrab’s Chapter 7 bankruptcy
estate (the ″Bankruptcy Estate″); AFIWA; SAVCO;
[**35] Wastwater, N.V. (″Wastwater″); defendant
Cimbalo Investments, B.V. (″Cimbalo″), as
succeeded by defendant Sotar Investments, B.V.
(″Sotar″); Zanda Management, Inc. (″Zanda″);


12 In addition, of course, HN5 the enterprise must be engaged in, or the activities of the enterprise must affect, interstate or foreign
commerce. 18 U.S.C. § 1962. In this Circuit, however, RICO plaintiffs may satisfy this element by showing only ″a minimal effect on
interstate commerce.″ De Falco v. Bernas, 244 F.3d 286, 309 (2d Cir. 2001); see United States v. Barton, 647 F.2d 224, 233 (2d Cir. 1981)
(noting that the ″impact″ on interstate commerce ″need not be great″). Here, the alleged activities affected creditors in various states and
involved assets held in, and transferred among, accounts located in various countries. Thus, Plaintiffs alleged at least a de minimis impact
on interstate or foreign commerce.
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and Brinslen Invest, S.A. (″Brinslen″). The second
purported association-in-fact enterprise is the
″Vahabzadeh Family Enterprise,″ allegedly
consisting of Soleyman, as succeeded by
Soleyman’s Estate; AFIWA; Brinslen; Sohrab; the
Bankruptcy Estate; Afsar; Ahmed; and
Schlegelmilch. The third purported
association-in-fact enterprise is the ″Bankruptcy
Estate Enterprise″ (described in detail below).


We note that the Amended Complaint fails to
make out any real distinction between the
Soleyman Entities Enterprise and the Vahabzadeh
Family Enterprise. There is considerable overlap
between the members of these two purported
enterprises - both include Soleyman, Soleyman’s
Estate, the Bankruptcy Estate, AFIWA, and
Brinslen. The only distinction between the two
enterprises seems to be that the Soleyman Estate
Enterprise also include several entities allegedly
owned by Soleyman at one time or another (i.e.,
Cimbalo, Zanda, Wastwater, and SAVCO);
whereas the Vahabzadeh Family Enterprise also
includes several individuals [**36] (i.e.,


Sohrab, Afsar, Ahmed, and Schelgelmilch).
Further, the Amended Complaint essentially treats
the two enterprises as one - for example, Plaintiffs
allege that the two enterprises had the same
background, structure, and composition. In any
event, we discern no reason not to treat these two
alleged enterprises as one and, therefore, in this
opinion refer to them, collectively, as the
″Vahabzadeh Enterprise.″


1. The Vahabzadeh Enterprise


The alleged illegal purpose of the Vahabzadeh
Enterprise was to ″conceal[] Sohrab’s assets from
his creditors, the bankruptcy court[,] and Sohrab’s
Chapter 7 Trustee.″ The Amended Complaint
fails, however, to HN7 detail any course of
fraudulent or illegal conduct separate and distinct
from the alleged predicate racketeering acts
themselves - a requirement in this Circuit. See
First Nationwide, 820 F. Supp. at 98. Plaintiffs


certainly have not advanced any factual allegations
that the Vahabzadeh Enterprise was an ″ongoing
organization, formal or informal,″ or any ″evidence
that the various associates″ of the alleged
enterprise functioned ″as a continuing unit.″
Turkette, 452 U.S. at 583. Moreover, [**37]
Plaintiffs have failed to provide us with any solid
information regarding the ″hierarchy, organization,
and activities″ of this alleged association-in-fact
enterprise, United States v. Coonan, 938 F.2d
1553, 1560-61 (2d Cir. 1991), from which we
could fairly conclude that its ″members functioned
as a unit,″ Nasik Breeding & Research Farm
[*175] Ltd. v. Merck & Co., 165 F. Supp. 2d 514,


539 (S.D.N.Y. 2001). Thus, there is no basis to
support the conclusion that the supposed
constituent entities of the Vahabzadeh Enterprise
were ″associated together for a common purpose
of engaging in a course of conduct.″ Turkette, 452
U.S. at 583.


Moreover, Plaintiffs have both failed to allege a
nexus between the Vahabzadeh Enterprise and the
alleged RICO predicates and failed to explain
each participant’s role in the alleged course of
fraudulent or illegal conduct. See Bernstein v.
Misk, 948 F. Supp. 228, 235 (E.D.N.Y. 1997)
(″The indifferent attempts to plead the existence
of an enterprise fall short of their goal in that they
frustrate assiduous efforts to identify its
membership, its structure (formal or informal), or
its functional [**38] unity.″). HN8 Plaintiffs’
″conclusory naming of a string of entities does not
adequately allege an enterprise.″ Moy v. Terranova,
1999 WL 118773, at *5 (E.D.N.Y. Mar. 2, 1999)
(internal quotation marks omitted); see First
Nationwide, 820 F. Supp. at 98; accord A. Burton
White, M.D., P.C. v. Beer, 679 F. Supp. 207,
210-11 (E.D.N.Y. 1988); see also Richmond v.
Nationwide Cassel L.P., 52 F.3d 640, 646 (7th Cir.
1995) (affirming dismissal of complaint).
Accordingly, we conclude that Plaintiffs have
failed to allege adequately that the Vahabzadeh
Enterprise was indeed a RICO enterprise.


2. The Bankruptcy Estate Enterprise
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The Bankruptcy Estate Enterprise allegedly
consisted of Sohrab; Vahabzadeh & Co., Inc.; the
Bankruptcy Estate; the law firm of Fischoff &
Associates; Robert Fisher, Esq.; and Robert
Herzog, Esq. Plaintiffs alleged that, while ″the
legitimate purpose of the Bankruptcy Estate
Enterprise was to liquidate Sohrab’s assets, to pay
off his debts to the extent possible[,] and to obtain
relief from [his] creditors,″ Sohrab in fact
″manipulated the Bankruptcy Estate so that it
functioned [**39] as a vehicle for defrauding
Plaintiffs and other creditors.″


As an initial matter, we note that it is a question of
first impression in this Circuit whether a
bankruptcy estate may, itself, be deemed a RICO
enterprise. In the only published decision thus far
identified as having addressed whether a
bankruptcy estate could be deemed such an
enterprise, however, the Eighth Circuit had no
difficulty concluding that it could. See Handeen v.
Lemaire, 112 F.3d 1339, 1353 (8th Cir. 1997); cf.
Gunther v. Dinger, 547 F. Supp. 25, 27 (S.D.N.Y.
1982) (holding that a probate estate qualified as
RICO enterprise). 13 HN9 We agree that, under
certain circumstances, a bankruptcy estate may
qualify as a RICO enterprise. Here, because we
conclude that Plaintiffs have failed to plead
adequately that Defendants conducted or
participated in the conduct of the affairs of the
enterprise through a pattern of racketeering
activity, see discussion infra Part C, we assume
without deciding that Plaintiffs have adequately
pled the existence of the Bankruptcy Estate
Enterprise.


[**40] B. Conducting the Enterprise’s Affairs


HN11 For RICO purposes, simply establishing
the presence of an enterprise is not enough.
Plaintiffs must also allege that the defendants
″conduct[ed] or participate[d], [*176] directly or
indirectly, in the conduct of such enterprise’s
affairs through a pattern of racketeering activity.″
18 U.S.C. § 1962(c); see Reves v. Ernst & Young,
507 U.S. 170, 177-79, 122 L. Ed. 2d 525, 113 S.
Ct. 1163 (1993). In Reves, the Supreme Court
explained this to mean that the defendant must
have had ″some part in directing [the enterprise’s]
affairs.″ 507 U.S. at 179. ″Of course, the word
’participate’ makes clear that RICO liability is not
limited to those with primary responsibility for
the enterprise’s affairs, just as the phrase ’directly
or indirectly’ makes clear that RICO liability is
not limited to those with a formal position in the
enterprise[;] but some part in directing the
enterprise’s affairs is required.″ Id. (footnote
omitted).


″The ’operation or management’ test expresses
this requirement in a formulation that is easy to
apply.″ Id. Simply put, ″one is liable under RICO
only if he ’participated [**41] in the operation or
management of the enterprise itself.’″ Azrielli v.
Cohen Law Offices, 21 F.3d 512, 521 (2d Cir.
1994). HN12 In this Circuit, the ″operation or
management″ test typically has proven to be a
relatively low hurdle for plaintiffs to clear, see,
e.g., Baisch v. Gallina, 346 F.3d 366, 377 (2d Cir.
2003); De Falco v. Bernas, 244 F.3d 286, 309 (2d
Cir. 2001), especially at the pleading stage, cf.
United States v. Allen, 155 F.3d 35, 42-43 (2d Cir.
1998) (holding the question whether defendant
″operated or managed″ the affairs of an enterprise
to be essentially one of fact). 14 [**42] Ultimately,
however, it is clear that the RICO defendant must


13 The Tenth Circuit reached the same conclusion in anHN10 unpublished opinion, AD-X Int’l, Inc. v. Kolbjornsen, 97 Fed. Appx. 263,
266 (10th Cir. 2004), which we cite here not for its precedential value (as, indeed, it has none), but because ″it has persuasive value with
respect to a material issue that has not been addressed in a published opinion″ of that court, U.S. Ct. App. 10th Cir. R. 36.3.


14 But see, e.g., Azrielli, 21 F.3d at 521-22 (dismissing a RICO claim against an attorney, noting that the attorney failed to satisfy the
operation or management test by acting only in his capacity as a lawyer); see also Redtail Leasing, Inc. v. Bellezza,2001 U.S. Dist. LEXIS
10814, 2001 WL863556, at *4 (S.D.N.Y. July 31, 2001) (dismissing a § 1962(c) claim where the complaint failed to allege that the
defendant directed wrongful conduct).
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have played ″some part in directing [the
enterprise’s] affairs.″ De Falco, 244 F.3d at 310;
see Reves, 507 U.S. at 178-79. With these
precedents in mind, we turn to an examination of
Plaintiffs’ allegations with regard to Afsar’s and
Sohrab’s respective roles in the conduct of the
affairs of the Bankruptcy Estate Enterprise. 15


We note as a preliminary matter that the distinction
between the level of control afforded the
bankruptcy debtor under Chapter 7, as
distinguished from that afforded under Chapter
13, may be relevant to the RICO analysis in some
cases. 16 [**44] (In contrast to the defendants in
Handeen, 112 F.3d at 1349-50, and AD-X Int’l, 97
Fed. Appx. at 266, both of whom filed petitions
under Chapter 13, Sohrab filed [*177] his
bankruptcy petition under Chapter 7.) Nonetheless,
we think it fairly self-evident that, even in the
Chapter 7 context, a debtor wields a significant
degree of control over the conduct of the affairs of
the estate. Notably, in Handeen, the Eighth Circuit
found that ″navigat[ing] the estate through the
bankruptcy system,″ creating ″sham debts to dilute
the estate,″ preparing ″filings and schedules
containing erroneous information,″ and
″participat[ing] [**43] in devising a scheme to
conceal [sources of income] from the bankruptcy
trustee″ all amounted to conducting or participating
in the affairs of a Chapter 13 bankruptcy estate
enterprise. 112 F.3d at 1350. Many of these
activities are analogous to actions that a Chapter 7
debtor would typically be involved in, at least to
the extent of furnishing the necessary information
to the trustee. In any event, here, the Chapter


7/Chapter 13 dichotomy presents a distinction
without a difference, at least with respect to
Sohrab, given the degree to which he sought to
manipulate the estate, conceal assets, and
misrepresent information to the trustee. 17


1. Sohrab


Plaintiffs allege that Sohrab participated in the
conduct of the affairs of the Bankruptcy Estate
Enterprise through the following predicate acts:


. 1995 transfer of his interests in Tiburon and
Timberland to Sphinx Rock and


Satinwood;


. 1997 pre-bankruptcy-petition transfer of his
inheritance to Afsar and to his brother, Iradj;
PJuly 1997 filing of a materially false
bankruptcy petition; P1997-99 assorted
perjuries occurring at a creditors’ meeting,
during Rule 2004 examinations, and at a
bankruptcy discharge proceeding; and


. 1997 pre-petition transfers, in relation to the
Bankruptcy Estate Enterprise, to his wife,
brother-in-law, and father-in-law.


We find that Plaintiffs have adequately alleged
that Sohrab conducted or participated in the
conduct of the affairs of the Bankruptcy Estate
Enterprise. Indeed, this conclusion seems almost
unavoidable, HN13 given that even where the
trustee must subpoena the debtor’s records, it is
still the debtor who is the primary source of the
most relevant information pertaining [**45] to the


15 Plaintiffs concede that Ahmed did not conduct the affairs of either alleged RICO enterprise and that Ahmed’s liability as a RICO
conspirator is wholly dependent on the substantive RICO liability of Sohrab and Afsar.


16 Chapter 13 of the bankruptcy code provides for an individual debtor with regular income to submit a plan to adjust his or her debts.
1 Collier on Bankruptcy P 1.03[6] (Alan N. Resnick & Henry J. Sommer eds., 15th ed. rev. 2004). The debtor is thereby permitted,
pursuant to the plan, to pay off his or her debts from the regular source of income without having to relinquish any assets. Id. As this
Court has noted, ″[t]he reality . . . under Chapter 13 is that the debtors are the true representatives of the estate and should be given the
broad latitude essential to control the progress of their case.″ Olick v. Parker & Parsley Petroleum Co., 145 F.3d 513, 515 (2d Cir. 1998)
(quoting In re Freeman, 72 B.R. 850, 854 (Bankr. E.D. Va. 1987)); accord Handeen, 112 F.3d at 1349-50. Chapter 7, on the other hand,
provides for the appointment of trustee who is charged with administering the bankruptcy estate and overseeing the liquidation of the
debtor’s assets. 1 Collier on Bankruptcy, supra, P 1.03[2][a], [2][c].


17 See supra note 6 and accompanying text.
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affairs of the estate. See, e.g., In re Hyde, 235 B.R.
539, 542-43 (S.D.N.Y. 1999). Moreover, we find it
difficult to envision a scenario in which a debtor
such as Sohrab, who was denied a discharge for
bankruptcy fraud, could not be deemed to have
played at least some part in directing the affairs of
the bankruptcy estate.


2. Afsar


With respect to Afsar, Plaintiffs alleged that she
conducted or participated in the conduct of the
affairs of the Bankruptcy Estate Enterprise through
the following acts:


. 1997-1999 monthly $ 5000 wire transfers to
Sohrab (the money coming from the


inheritance Sohrab had previously transferred
to Afsar);


. Afsar’s pre-petition receipt of assets from
Sohrab, a debtor who was allegedly intending
to defeat the purpose of the Bankruptcy Code;


. 1998 letter in response to a request by the
Bankruptcy Court in which Afsar falsely stated
that she did not have in her possession, and
would not turn over, any documents relating
to Soleyman’s estate;


[*178] . 1998 affidavit in which Afsar
allegedly misrepresented Soleyman as an
Iranian citizen; and


. 1998 declarations made by Afsar’s attorney
Russell McRory that Soleyman [**46] died
without owning any assets.


It is clear that Afsar was an outsider to the estate.
Nonetheless, HN14 ″outsiders who associate with
an enterprise will be liable if they ’participate in
the operation or management of the enterprise
itself.’ To put it another way, outsiders, like all
other people, will be liable [under RICO] . . . if
their actions satisfy the operation or management
test.″ Handeen, 112 F.3d at 1349 n. 12 (quoting
Reves, 507 U.S. at 184-85).


Here, Plaintiffs’ allegations - taken as true, as they
must be - paint a picture of a mother helping her
son to defraud the bankruptcy court and trustee.
We have concluded that HN15 where a bankruptcy
estate is a RICO enterprise, a debtor who engages
in bankruptcy fraud conducts or participates in the
conduct of the affairs of the enterprise; thus, it is
no great leap to find that one who assists in the
fraud also conducts or participates in the conduct
of the affairs of the enterprise. Cf. 18 U.S.C. § 2
(″Whoever commits an offense against the United
States or aids, abets, counsels, commands, induces
or procures its commission, is punishable as a
principal.″).


In any [**47] event, HN16 because Afsar’s
liability is also premised on a RICO conspiracy
theory (under Count Six), the standard we apply
to her is even more relaxed: ″The requirements for
RICO[] conspiracy charges under § 1962(d) are
less demanding: A ’conspirator must intend to
further an endeavor which, if completed, would
satisfy all of the elements of a substantive criminal
offense, but it suffices that [she has adopted] the
goal of furthering or facilitating the criminal
endeavor.’″ Baisch v. Gallina, 346 F.3d at 376-77
(2d Cir. 2003) (quoting Salinas v. United States,
522 U.S. 52, 65, 139 L. Ed. 2d 352, 118 S. Ct. 469
(1997)). Accordingly, we find that Plaintiffs have
alleged - albeit barely - that Afsar conducted or
participated in the conduct of the affairs of the
Bankruptcy Estate Enterprise.


C. RICO Pattern


Next, we examine whether Plaintiffs have
adequately alleged a RICO pattern. HN17 To
survive Defendants’ motion to dismiss the
substantive RICO count of the Amended
Complaint (Count Five), alleging a violation of 18
U.S.C. § 1962(c), Plaintiffs must have alleged that
they were injured by Defendants’ conduct of an
enterprise through a pattern [**48] of racketeering
activity. Cofacredit, S.A. v. Windsor Plumbing
Supply Co., 187 F.3d 229, 242 (2d Cir. 1999). For
these purposes, a ″pattern of racketeering activity″
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consists of ″at least two [predicate] acts of
racketeering activity″ committed in a ten-year
period, 18 U.S.C. § 1961(5), which ″’amount to or
pose a threat of continued criminal activity,’″
Cofacredit, 187 F.3d at 242 (quoting H.J., Inc. v.
Northwestern Bell Tel. Co., 492 U.S. 229, 239,
106 L. Ed. 2d 195, 109 S. Ct. 2893 (1989)). Here,
as the District Court concluded, the alleged
predicate acts at the temporal extremes of the
pattern alleged in the Amended Complaint were
not pled with sufficient particularity, and, without
those acts, the Amended Complaint fails to allege
the requisite continuity to sustain a RICO claim.


HN18 Allegations of bankruptcy fraud, like all
allegations of fraudulent predicate acts, are subject
to the heightened pleading requirements of Federal
Rule of Civil Procedure 9(b). See Moore v.
PaineWebber, Inc., 189 F.3d 165, 172 (2d Cir.
1999); First Nationwide Bank v. Gelt [*179]
Funding Corp., 27 F.3d 763, 771 (2d Cir. 1994).


[**49] In addition to alleging the particular
details of a fraud, ″the plaintiffs must allege facts
that give rise to a strong inference of fraudulent
intent,″ Moore v. PaineWebber, Inc., 189 F.3d at
173 (emphasis added; internal quotation marks
omitted); accord Acito v. IMCERA Group, Inc., 47
F.3d 47, 52 (2d Cir. 1995); Shields v. Citytrust
Bancorp, Inc., 25 F.3d 1124, 1128 (2d Cir. 1994).


Here, Plaintiffs have failed to allege facts that
yield a strong inference that, in 1995, Sohrab
transferred his interests in Timberland and Tiburon
″in contemplation of″ bankruptcy, as 18 U.S.C. §
152(7) requires. Those transfers, as well as the
alleged transfers of cash from Sohrab to Soleyman,
occurred nearly two years before Sohrab filed for
bankruptcy and before the judgments were entered
against Sohrab that would motivate him to conceal
his assets. Thus, these acts do not support the
required strong inference of fraudulent intent.


In contrast, HN19 a debtor who has deliberately
transferred assets a year and a day prior to filing
a petition has clearly engaged in a thinly-veiled
attempt to avoid the preference rule. [**50] See,


e.g., United States v. Dandy, 998 F.2d 1344, 1348
(6th Cir. 1993). Similarly, a debtor who has
followed a course of conduct that inevitably leads
to bankruptcy is fairly presumed to have
perpetrated a fraudulent scheme. See, e.g., United
States v. Tashjian, 660 F.2d 829, 841 (1st Cir.
1981); United States v. Ciampaglia, 628 F.2d 632,
636, 643 (1st Cir. 1980). A review of these and
other representative cases in which intent was
properly inferred, however, makes clear that the
conduct of the bankruptcy debtors in those cases
is plainly distinguishable from the alleged
fraudulent acts of Sohrab in 1995. In sum, the
Amended Complaint, read as a whole, fails to
provide support for a strong inference that Sohrab
intended to defeat the provisions of the bankruptcy
code in 1995, and, therefore, the allegations
concerning the 1995 transfers do not adequately
plead a predicate act of bankruptcy fraud.


As to the alleged predicate acts at the other
temporal extreme - Sohrab’s transfer of his
inheritance to Afsar in early 1997, and her transfer
of funds back to him over the next two years -
Plaintiffs have failed to plead [**51] with sufficient
particularity the circumstances constituting
bankruptcy fraud. See Fed. R. Civ. P. 9(b). The
Amended Complaint fails to explain either how or
when Sohrab received assets from Soleyman,
what those assets were, or how or when Sohrab
conveyed or concealed assets in contemplation of
bankruptcy. Moreover, there is nothing in the
record to support the allegation that when Afsar
wired monies to Sohrab, she was sending him his
own assets in an effort to help him conceal them,
rather than sending him gifts of money like those
that she routinely sent to Sohrab’s siblings during
the same period.


In seeking to excuse these deficiencies, Plaintiffs
misconstrue the exceptions to Rule 9(b). HN20
Although it is true that matters peculiarly within a
defendant’s knowledge may be pled ″on
information and belief,″ this does not mean that
those matters may be pled lacking any detail at all.
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18 See DiVittorio v. Equidyne Extractive Indus.,
Inc., 822 F.2d 1242, 1247 (2d Cir. 1987) (″[T]he
allegations must be accompanied by a statement
of the facts upon which the belief is based.″). Nor
do [*180] allegations of motive and opportunity
alone [**52] suffice. While ″the requisite intent of
the alleged [perpetrator of the fraud] need not be
alleged with great specificity,″ ″the actual . . .
fraud alleged must be stated with particularity . ″


Wight v. Bankamerica Corp., 219 F.3d 79, 91 (2d
Cir. 2000) (internal quotation marks omitted).
Moreover, we are hindered in our efforts to draw
reasonable inferences in Plaintiffs’ favor, because
we cannot understand why Sohrab’s relatives
would secretly agree to disclaim their interest in
Soleyman’s estate only so that Sohrab - who was
supposedly contemplating bankruptcy at the time
- could then convey the assets back to Afsar, who
would then transfer money back to Sohrab.
Lacking both particularity and rationality, these
allegations likewise fail to allege predicate acts
adequately.


[**53] Thus, the only remaining alleged predicate
acts are those allegedly committed by Sohrab
between April 1997 and October 1999:


The properly pled predicate acts allegedly
committed by Sohrab . . . consist of a handful
of transfers in contemplation of bankruptcy in
a four-month period immediately prior to the
filing of his petition on July 17, 1997, the
filing of a materially false bankruptcy petition,
perjuring himself at a September 4, 1997
meeting of his creditors and a Bankruptcy
Rule 2004 examination on September 16,
1997, submitting a false affidavit regarding
certain trust property on June 25, 1998, during
the course of discovery in the [Adversary
Proceeding], and perjuring himself at trial in
the Adversary Proceeding in October 1999.


and those allegedly committed by Afsar between
March and September, 1998:


The properly pled predicate acts allegedly
committed by Afsar . . . allegedly were
committed between March and September
1998, solely in connection with the [Adversary
Proceeding]. They consisted of acts of mail
fraud and misrepresentations to the bankruptcy
court, purportedly designed to stonewall
[P]laintiffs’ discovery efforts.


[**54] FCAM III, 219 F. Supp. 2d at 584-85
(footnotes omitted). We agree with the District
Court that these acts do not amount to a pattern of
racketeering activity.


HN21 ″[A] plaintiff in a RICO action must allege
either an open-ended pattern of racketeering
activity (i.e., past criminal conduct coupled with a
threat of future criminal conduct) or a closed-ended
pattern of racketeering activity (i.e., past criminal
conduct extending over a substantial period of
time).″ GICC Capital Corp. v. Tech. Fin. Group,
Inc., 67 F.3d 463, 466 (2d Cir. 1995) (internal
quotation marks omitted). ″To satisfy open-ended
continuity, the plaintiff need not show that the
predicates extended over a substantial period of
time but must show that there was a threat of
continuing criminal activity beyond the period
during which the predicate acts were performed.″
Cofacredit, 187 F.3d at 242. In analyzing the issue
of continuity, assuming arguendo that the alleged
predicate acts constituting the pattern were
adequately pled, we evaluate the RICO allegations
with respect to each defendant individually. See
De Falco v. Bernas, 244 F.3d at 306, 322 n. 22 (2d
Cir. 2001); [**55] United States v. Persico, 832
F.2d 705, 714 (2d Cir. 1987).


Here, the nature of Sohrab and Afsar’s alleged
scheme to defraud Sohrab’s creditors does not
″impl[y] a threat of continued criminal activity.″
Cofacredit, 187 F.3d at 243. Unlike, for example,
organized crime, see, e.g., United States v.
Minicone, 960 F.2d 1099, 1107 (2d Cir. 1992);


18 Moreover, we are not convinced that records of Swiss probate proceedings, which presumably would illuminate the flow of
Soleyman’s assets, such as they existed, are matters peculiarly within Defendants’ knowledge.
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Indelicato, 865 F.2d at 1384, Sohrab’s and Afsar’s
alleged bankruptcy fraud was ″inherently
terminable,″ GICC, 67 [*181] F.3d at 466
(emphasis omitted). 19 Once Sohrab had
fraudulently conveyed his assets, which he
allegedly accomplished by July 17, 1997 when he
filed for bankruptcy, the scheme essentially came
to its conclusion. See Cofacredit, 187 F.3d at 244.
Thus, here, as in GICC, it ″defies logic to suggest
that a threat of continued looting activity exists
when,″ as Plaintiffs admit, ″there is nothing left to
loot.″ 67 F.3d at 466.


[**56] Notwithstanding the fact that Sohrab’s
bankruptcy case appears to remains open, see
FCAM III, 219 F. Supp. 2d at 584, and that
predicate acts of perjury and mail fraud continued
for some time after Sohrab filed his bankruptcy
petition, no predicate acts have occurred since
December 1999, which suggests that the scheme
has wound to a close. In any event, even if it has
not, HN22 continued silent concealment of assets
is not a predicate act. See Thai Airways Int’l Ltd.
v. United Aviation Leasing B.V., 891 F. Supp. 113,
119 n. 1 (S.D.N.Y. 1994), aff’d, 59 F.3d 20 (2d Cir.
1995) (per curiam). Thus, assuming arguendo that
the alleged predicate acts set forth above were
adequately pled, and evaluating the RICO
allegations with respect to each defendant
individually, see De Falco, 244 F.3d at 306, 322
n. 22; Persico, 832 F.2d at 714, we conclude that
the alleged predicate acts do not ″amount to or
pose a threat of continued criminal activity,″ H.J.
Inc., 492 U.S. at 239, and, accordingly, that the
Amended Complaint fails to allege an open-
ended pattern of racketeering activity. [**57]


HN23 A closed-ended pattern of racketeering
activity involves predicate acts ″extending over a
substantial period of time.″ GICC, 67 F.3d at 466
(internal quotation marks omitted). Notably, this
Court has never found a closed-ended pattern
where the predicate acts spanned fewer than two
years. See FCAM I, 150 F. Supp. 2d at 634 & nn.
37-41; Mason Tenders Dist. Council Pension
Fund v. Messera, 1996 U.S. Dist. LEXIS 8929, at
*20-21 (S.D.N.Y. June 25, 1996) (citing, inter alia,
GICC, 67 F.3d at 467). 20 Although continuity is
″primarily a temporal concept, other factors such
as the number and variety of predicate acts, the
number of both participants and victims, and the
presence of separate schemes are also relevant in
determining whether closed-ended continuity
exists.″ De Falco, 244 F.3d at 321; accord
Cofacredit, 187 F.3d at 242-44; GICC, 67 F.3d at
467-68; see must take care to ensure that the
plaintiff is not artificially fragmenting a singular
act into multiple acts simply to invoke RICO.″).
Thus, while two years may be the minimum
duration necessary [**58] to find closed-ended
continuity, the mere fact that predicate acts span
two years is insufficient, without more, to support
a finding of a closed-ended pattern.


[*182] Here, the remaining alleged predicate acts
attributed to Afsar, which span barely seven
months, do not extend over a sufficiently long
period of time to satisfy the requirements of
closed-ended continuity. Therefore, the District
Court properly dismissed Count Five as alleged
against her. And although Sohrab committed his
last predicate act roughly two-and-a-half years
after his first predicate act, we agree [**59] with
the District Court that closed-ended continuity
was lacking with respect to him as well.


19 Compare, e.g., De Falco, 244 F.3d at 324 (defendants’ escalating threats ″indicated that they had no intention of stopping once they
met some immediate goal″); Azrielli, 21 F.3d at 521 (defendants continued to engage in same fraud for many years); Procter & Gamble
Co. v. Big Apple Indus. Bldgs., 879 F.2d 10, 18 (2d Cir. 1989) (defendants embarked on a scheme that would necessarily involve predicate
acts over the course of a decade).


20 We do note that in Cosmos Forms Ltd. v. Guardian Life Ins. Co. of Am., 113 F.3d 308, 310 (2d Cir. 1997), this Court found
″approximately seventy acts″ spread over fifteen months sufficient to constitute a RICO pattern, but apparently an open-ended one.
Moreover, in Cosmos Forms, there was clearly a threat of continued criminal activity, distinguishing that case from the one at bar. See
113 F.3d at 310.
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The first adequately pled predicate act committed
by Sohrab, a fraudulent conveyance, occurred in
April 1997. Sohrab committed additional
fraudulent conveyances until July 17, 1997, when
he filed a false bankruptcy petition. He then gave
false testimony at a meeting with his creditors on
September 4, 1997 and at his Rule 2004
examination on September 16, 1997; submitted a
falsified trust agreement to the Bankruptcy Court
in November 1997; and filed a false affidavit
relating to that agreement in June 1998. After this,
no additional predicate acts occurred for more
than a year - until October 1999, when Sohrab
perjured himself in a trial before the Bankruptcy
Court. That perjury, however, involved the same
misrepresentations that Sohrab made to his
creditors on September 4, 1997. Although we stop
short of holding that Sohrab’s final act of perjury
does not qualify as a predicate act, we note that it
did not incrementally injure Plaintiffs or the
Bankruptcy Estate, cf. United States v. Graham,
60 F.3d 463, 467 (8th Cir. 1995); United States v.
Berardi, 629 F.2d 723, 729 (2d Cir. 1980) [**60]
HN24 (″[A] single lie merits but a single
punishment . . . .″), and that the other predicate
acts spanned only a little more than a year.
Further, we agree with the District Court that
every factor other than duration cuts against a
finding of closed-ended continuity in this case.


At bottom, Plaintiffs have alleged that Sohrab
engaged in a single scheme to defraud two
creditors by quickly moving his assets to his
relatives and then concealing the existence of
those assets during his bankruptcy proceeding.
But however egregious Sohrab’s fraud on Plaintiffs
may have been, they have failed to allege that he
engaged in a pattern of racketeering activity.
Accordingly, Count Five was properly dismissed
as alleged against him.


Finally, because Plaintiffs did not adequately
allege a substantive violation of RICO in Count


Five on the part of either Sohrab or Afsar, the
District Court properly dismissed Count Six, which
alleged a RICO conspiracy in violation of 18
U.S.C. § 1962(d). See Cofacredit, 187 F.3d at 244;
Discon, Inc. v. NYNEX Corp., 93 F.3d 1055, 1064
(2d Cir. 1996) (″Since we have held that the
HN25 prior claims do not state [**61] a cause of
action for substantive violations of RICO, the
present claim does not set forth a conspiracy to
commit such violations.″), vacated on other
grounds, 525 U.S. 128, 142 L. Ed. 2d 510, 119 S.
Ct. 493 (1998). 21


III.Supplemental Jurisdiction


As noted above, the District Court declined to
exercise supplemental jurisdiction over Plaintiffs’
state-law claims after dismissing Plaintiffs’ RICO
claims prior to trial. See FCAM III, 219 F. Supp.
2d at 588. HN26 ″The exercise of supplemental
jurisdiction is left to the discretion of the district
court, and this Court’s review is limited to whether
the district court abused its discretion.″ Ametex
Fabrics [*183] v. Just in Materials, 140 F.3d 101,
105 (2d Cir. 1998) (internal quotation marks
omitted); [**62] see Purgess v. Sharrock, 33 F.3d
134, 138 (2d Cir. 1994). HN27 ″If the federal
claims are dismissed before trial, even though not
insubstantial in a jurisdictional sense, the state
claims should be dismissed as well.″ Castellano v.
Bd. of Trustees, 937 F.2d 752, 758 (2d Cir. 1991)
(internal quotation marks omitted). ″Moreover,
HN28 the discretion implicit in the word ’may’ in
subdivision (c) of [28 U.S.C.] § 1367 permits the
district court to weigh and balance several factors,
including considerations of judicial economy,
convenience, and fairness to litigants.″ Purgess,
33 F.3d at 138; see Castellano, 937 F.2d at 758.


Here, the District Court dismissed the Amended
Complaint well before trial - for that matter, even
before significant discovery had taken place.
Moreover, many of the litigants are foreign


21 Because we agree with the District Court that Counts Five and Six were insufficiently pled, we need not - and do not - reach the
merits of the District Court’s decisions regarding either ripeness, standing, or personal jurisdiction.
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nationals, and this case is likely to go on for years.
Accordingly, we find that the District Court did
not abuse its discretion in declining to exercise
supplemental jurisdiction over Plaintiffs’ state-law
claims.


* * *
We have considered the parties’ remaining
arguments and find them to be without merit.


[**63] CONCLUSION


For the foregoing reasons, we affirm the judgment
of the District Court.
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Rule 19. Instructions.


(a) After the jury is sworn and before opening statements, the court may instruct the jury concerning 
the jurors' duties and conduct, the order of proceedings, the elements and burden of proof for the 
alleged crime, and the definition of terms. The court may instruct the jury concerning any matter 
stipulated to by the parties and agreed to by the court and any matter the court in its discretion 
believes will assist the jurors in comprehending the case. Preliminary instructions shall be in writing and 
a copy provided to each juror. At the final pretrial conference or at such other time as the court directs, 
a party may file a written request that the court instruct the jury on the law as set forth in the request. 
The court shall inform the parties of its action upon a requested instruction prior to instructing the jury, 
and it shall furnish the parties with a copy of its proposed instructions, unless the parties waive this 
requirement.


(b) During the course of the trial, the court may instruct the jury on the law if the instruction will assist 
the jurors in comprehending the case. Prior to giving the written instruction, the court shall advise the 
parties of its intent to do so and of the content of the instruction. A party may request an interim 
written instruction.


(c) At the close of the evidence or at such earlier time as the court reasonably directs, any party may 
file written request that the court instruct the jury on the law as set forth in the request. At the same 
time copies of such requests shall be furnished to the other parties. The court shall inform counsel of its 
proposed action upon the request; and it shall furnish counsel with a copy of its proposed instructions, 
unless the parties waive this requirement. Final instructions shall be in writing and at least one copy 
provided to the jury. The court shall provide a copy to any juror who requests one and may, in its 
discretion, provide a copy to all jurors.


(d) Upon each written request so presented and given, or refused, the court shall endorse its decision 
and shall initial or sign it. If part be given and part refused, the court shall distinguish, showing by the 
endorsement what part of the charge was given and what part was refused.


(e) Objections to written instructions shall be made before the instructions are given to the jury. 
Objections to oral instructions may be made after they are given to the jury, but before the jury retires 
to consider its verdict. The court shall provide an opportunity to make objections outside the hearing of 
the jury. Unless a party objects to an instruction or the failure to give an instruction, the instruction 
may not be assigned as error except to avoid a manifest injustice. In stating the objection the party 
shall identify the matter to which the objection is made and the ground of the objection. 


(f) The court shall not comment on the evidence in the case, and if the court refers to any of the 
evidence, it shall instruct the jury that they are the exclusive judges of all questions of fact.


(g) Arguments of the respective parties shall be made after the court has given the jury its final 
instructions. Unless otherwise provided by law, any limitation upon time for argument shall be within 
the discretion of the court.








Effective 5/12/2015  
78A-4-103.  Court of Appeals jurisdiction.  
 
(1) The Court of Appeals has jurisdiction to issue all extraordinary writs and to issue all writs 


and process necessary:  
(a) to carry into effect its judgments, orders, and decrees; or 


(b) in aid of its jurisdiction. 
 


(2) The Court of Appeals has appellate jurisdiction, including jurisdiction of interlocutory 
appeals, over:  
(a) (i) a final order or decree resulting from:  


(A) a formal adjudicative proceeding of a state agency; or 


(B) a special adjudicative proceeding, as described in Section 19-1-301.5; or 
 


(ii) an appeal from the district court review of an informal adjudicative proceeding of an 
agency other than the following:  
(A) the Public Service Commission; 


(B) the State Tax Commission; 


(C) the School and Institutional Trust Lands Board of Trustees; 


(D) the Division of Forestry, Fire, and State Lands, for an action reviewed by the 
executive director of the Department of Natural Resources; 


(E) the Board of Oil, Gas, and Mining; or 


(F) the state engineer; 
 


 


(b) appeals from the district court review of:  
(i) adjudicative proceedings of agencies of political subdivisions of the state or other 


local agencies; and 


(ii) a challenge to agency action under Section 63G-3-602; 
 


(c) appeals from the juvenile courts; 


(d) interlocutory appeals from any court of record in criminal cases, except those involving a 
charge of a first degree or capital felony; 


(e) appeals from a court of record in criminal cases, except those involving a conviction or 
charge of a first degree felony or capital felony; 


(f) appeals from orders on petitions for extraordinary writs sought by persons who are 
incarcerated or serving any other criminal sentence, except petitions constituting a 
challenge to a conviction of or the sentence for a first degree or capital felony; 


(g) appeals from the orders on petitions for extraordinary writs challenging the decisions of 
the Board of Pardons and Parole except in cases involving a first degree or capital 
felony; 


(h) appeals from district court involving domestic relations cases, including, but not limited 
to, divorce, annulment, property division, child custody, support, parent-time, visitation, 







adoption, and paternity; 


(i) appeals from the Utah Military Court; and 


(j) cases transferred to the Court of Appeals from the Supreme Court. 
 


(3) The Court of Appeals upon its own motion only and by the vote of four judges of the court 
may certify to the Supreme Court for original appellate review and determination any matter 
over which the Court of Appeals has original appellate jurisdiction. 


(4) The Court of Appeals shall comply with the requirements of Title 63G, Chapter 4, 
Administrative Procedures Act, in its review of agency adjudicative proceedings. 


 








77-38a-302.  Restitution criteria.  
 
(1) When a defendant is convicted of criminal activity that has resulted in pecuniary damages, in 


addition to any other sentence it may impose, the court shall order that the defendant make 
restitution to victims of crime as provided in this chapter, or for conduct for which the 
defendant has agreed to make restitution as part of a plea disposition. For purposes of 
restitution, a victim has the meaning as defined in Subsection 77-38a-102(14) and in 
determining whether restitution is appropriate, the court shall follow the criteria and 
procedures as provided in Subsections (2) through (5). 


(2) In determining restitution, the court shall determine complete restitution and court-ordered 
restitution.  
(a) "Complete restitution" means restitution necessary to compensate a victim for all losses 


caused by the defendant. 


(b) "Court-ordered restitution" means the restitution the court having criminal jurisdiction 
orders the defendant to pay as a part of the criminal sentence at the time of sentencing or 
within one year after sentencing. 


(c) Complete restitution and court-ordered restitution shall be determined as provided in 
Subsection (5). 


 


(3) If the court determines that restitution is appropriate or inappropriate under this part, the court 
shall make the reasons for the decision part of the court record. 


(4) If the defendant objects to the imposition, amount, or distribution of the restitution, the court 
shall allow the defendant a full hearing on the issue. 


(5) (a) For the purpose of determining restitution for an offense, the offense shall include any 
criminal conduct admitted by the defendant to the sentencing court or to which the 
defendant agrees to pay restitution. A victim of an offense that involves as an element a 
scheme, a conspiracy, or a pattern of criminal activity, includes any person directly 
harmed by the defendant's criminal conduct in the course of the scheme, conspiracy, or 
pattern. 


(b) In determining the monetary sum and other conditions for complete restitution, the court 
shall consider all relevant facts, including:  
(i) the cost of the damage or loss if the offense resulted in damage to or loss or 


destruction of property of a victim of the offense; 


(ii) the cost of necessary medical and related professional services and devices relating 
to physical or mental health care, including nonmedical care and treatment rendered 
in accordance with a method of healing recognized by the law of the place of 
treatment; 


(iii) the cost of necessary physical and occupational therapy and rehabilitation; 


(iv) the income lost by the victim as a result of the offense if the offense resulted in 
bodily injury to a victim; 


(v) up to five days of the individual victim's determinable wages that are lost due to 
theft of or damage to tools or equipment items of a trade that were owned by the 







victim and were essential to the victim's current employment at the time of the 
offense; and 


(vi) the cost of necessary funeral and related services if the offense resulted in the death 
of a victim. 


 


(c) In determining the monetary sum and other conditions for court-ordered restitution, the 
court shall consider:  
(i) the factors listed in Subsections (5)(a) and (b); 


(ii) the financial resources of the defendant, as disclosed in the financial declaration 
described in Section 77-38a-204; 


(iii) the burden that payment of restitution will impose, with regard to the other 
obligations of the defendant; 


(iv) the ability of the defendant to pay restitution on an installment basis or on other 
conditions to be fixed by the court; 


(v) the rehabilitative effect on the defendant of the payment of restitution and the 
method of payment; and 


(vi) other circumstances that the court determines may make restitution inappropriate. 
 


(d) (i) Except as provided in Subsection (5)(d)(ii), the court shall determine complete 
restitution and court-ordered restitution, and shall make all restitution orders at the 
time of sentencing if feasible, otherwise within one year after sentencing. 


(ii) Any pecuniary damages that have not been determined by the court within one year 
after sentencing may be determined by the Board of Pardons and Parole. 


 


(e) The Board of Pardons and Parole may, within one year after sentencing, refer an order of 
judgment and commitment back to the court for determination of restitution. 


 


 






























