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JURISDICTION 

 The Court has jurisdiction over this appeal under Utah Code § 78A-4-

103(2)(e).  

ISSUES PRESENTED FOR REVIEW 

 Four issues are presented challenging the convictions themselves.  A fifth 

issue is raised regarding the trial court’s interpretation of Utah’s restitution statute. 

Issues relating to the conviction 

 ISSUE I:  The defendant was a manager of a Utah limited liability company 

(LLC).  By law, the authority of an LLC manager is prescribed by the LLC’s written 

Operating Agreement and the LLC Act, interpretation of which are questions of law.  

The trial court ruled that interpretation of an operating agreement is a question for the 

jury in a criminal case.  The court also permitted the jury to give the operating 

agreement whatever weight it wished in determining the manager’s authority, and did 

not instruct the jury on contract interpretation or the LLC Act.  The question for 

review is whether a new trial should be granted due to these errors. 

  Standard of Review:  The interpretation of a contract is a question of 

law reviewed for correctness, as is the interpretation of case law and of a statute.  Salt 

Lake City Corp. v. Big Ditch Irrigation Co., 2011 UT 33, ¶ 19, 258 P.3d 539.  If the 

Court is required to find manifest injustice, plain error, or ineffective assistance of 

counsel on this issue, those issues are reviewed de novo.  State v. Lucero, 2014 UT 
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15, ¶ 11, 328 P.3d 841; State v. Holgate, 2000 UT 74, ¶ 11, 10 P.3d 346; State v. 

Cram, 2002 UT 37, ¶ 4, 46 P.3d 230; Utah R. Crim. P. 19(e). 

  Preservation:  Didericksen’s contention that interpretation of the 

LLC’s operating agreement was an issue of law for the court was preserved.  (E.g., 

R.1515, p. 4:4-23; R.1521, pp. 194-195:22-6; R. 984; R.1382; R.1443.)  Trial 

counsel did not specifically request the court to interpret the LLC Act. However, 

such a request would have been similar to the request to construe the LLC’s 

operating agreement and would have been futile in light of the court’s rulings on the 

latter.  Additionally, the issue can be reached under the doctrines of manifest 

injustice, plain error, or ineffective assistance of counsel.  State v. Holgate, 2000 UT 

74, ¶ 11, 10 P.3d 346; State v. Cram, 2002 UT 37, ¶ 4, 46 P.3d 230; Utah R. Crim. P. 

19(e). 

 Trial counsel did not object to the court’s failure to instruct the jury on any 

principles of law relating to contract interpretation or Utah’s LLC Act.  Counsel 

averred that he did not request contract-related instructions because he believed 

that an agreement had been reached with the State that the Operating Agreement 

would be interpreted by the court as a matter of law post-verdict.  (R.1383.)  As 

discussed below, either counsel’s belief was unreasonable or the State unfairly 

induced counsel’s reliance.  Either way, the jury instructions can be reached under 

the doctrines of manifest injustice, plain error, or ineffective assistance of counsel.  
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State v. Holgate, 2000 UT 74, ¶ 11, 10 P.3d 346; State v. Cram, 2002 UT 37, ¶ 4, 46 

P.3d 230; Utah R. Crim. P. 19(e). 

 ISSUE II: The alleged victims had (at most) a 25 percent profits interest in 

the LLC.  The remaining interest belonged to Didericksen and his co-defendant 

Bruun.  The “value” of property under the theft statute is limited to the victim’s legal 

interest in the property.  The trial court allowed the State to charge 100 percent of the 

face value of the 12 checks at issue, rather than the victims’ 25 percent.  Had the trial 

court correctly applied the law, all but four of the counts would have been chargeable 

only as misdemeanors and therefore barred by the statute of limitations.  The issue on 

appeal is whether those counts should have been dismissed as a matter of law. 

  Standard of review:  This issue involves interpretation of a statute (i.e., 

the theft statute), and of a written, integrated Operating Agreement.  Both are 

questions of law.  (See cases cited in Issue I.)  If the Court is required to find manifest 

injustice, plain error, or ineffective assistance of counsel on this issue, those issues 

are reviewed de novo.  (See cases cited in Issue I.) 

  Preservation:  Didericksen’s contention that the value of the property 

allegedly stolen was limited to the alleged victims’ interest in the property, and that 

all but four of the theft counts were therefore chargeable only as misdemeanors, was 

preserved.  (R.163-164; R. 233-235; R. 985; R.1514, p. 12:2-18; R.1515, pp. 4-5:4-3, 

and pp. 12-13:21-3; R.1523, pp. 178-180.) 
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 Because the lower court ruled against Didericksen on these threshold legal 

issues and allowed the State to pursue the counts as felonies, there was no procedural 

opportunity, and it would have been futile, to seek dismissal of the charges under the 

two-year statute of limitations for misdemeanors.  Given this procedural background, 

the statute of limitations was adequately preserved.  If it were not, however, the 

failure to raise a valid statute of limitations defense could be reviewed under the 

doctrines of ineffective assistance of counsel or manifest injustice.  State v. McCloud, 

2005 UT App 466, ¶ 5, 126 P.3d 775, cert. denied, 133 P.3d 437 (Utah 2006). 

 ISSUE III: By statute, wrongful appropriation is a lesser-included offense of 

theft.  The jury was not instructed on wrongful appropriation, and it was not included 

on the verdict form.  The issue for review is whether the defendant should receive a 

new trial because the court failed to instruct the jury as to this lesser included offense. 

  Standard of review:  Claims of erroneous jury instructions present 

questions of law reviewed for correctness.  State v. Jeffs, 2010 UT 49, ¶ 16, 243 P.3d 

1250; State v. Bryant, 965 P.2d 539, 544 (Utah Ct. App. 1998).  If the Court is 

required to find manifest injustice, plain error, or ineffective assistance of counsel on 

this issue, those issues are reviewed de novo.  (See cases cited in Issue I.) 

  Preservation:  Trial counsel did not object to the court’s failure to 

instruct on wrongful appropriation.  However, as discussed below (pp. 44-47), 

counsel forwent such instruction pursuant to what he believed was an agreement with 
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required to find manifest injustice, plain error, or ineffective assistance of counsel on 

this issue, those issues are reviewed de novo.  See cases cited in Issue I. 

  Preservation:  Trial counsel did not object to the trial court’s failure to 

instruct the jury on the element of substantial period of time, or move the court to 

dismiss the UPUAA count due to insufficiency of the period alleged.  However, 

failure to give an elements instruction for a crime satisfies the manifest injustice 

standard under Utah R. Crim. P. 19(c) and constitutes reversible error as a matter of 

law.  State v. Stringham, 957 P.2d 602, 609 (Utah Ct. App. 1998).  These issues can 

also be reached under the doctrines of ineffective assistance of counsel or plain error.  

See pp. 52-53, infra. 

Issue relating to restitution 

 ISSUE V:  The trial court ordered Didericksen to pay restitution to the Poseys 

of $189,574.33.  (R.1377.)  This amount represented the total face amount of the 12 

checks for which Didericksen was convicted of theft. 

  a) Prior to charges being filed, the Poseys had accepted full 

compensation for all potential claims relating to those checks.  The issue for review is 

whether the trial court was required to take into account compensation previously 

received by the victims when determining complete or court-ordered restitution. 

  b) Restitution cannot exceed the victim’s actual damages caused by 

the defendant’s actions for which the defendant was convicted.  As described in Issue 
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II, the maximum pecuniary loss caused to the Poseys from the alleged theft of LLC 

funds was their 25% interest in those funds.  The issue for review is whether the court 

erred in interpreting the restitution statute as allowing restitution based on the face 

value (100 percent) of the checks, rather than the Poseys’ actual loss. 

  Standard of review:  A trial court’s interpretation of the restitution 

statute is a question of law reviewed for correctness.  State v. Birkeland, 2011 UT 

App  227, ¶ 7, 258 P.3d 662. 

  Preservation:  This issue was preserved.  See R.1077 and preservation 

cites in Issue II. 

Cumulative error 

 ISSUE VI: The final issue for review is whether the cumulative errors in the 

case require reversal. 

DETERMINATIVE STATUTES, RULES, 
AND CONSTITUTIONAL PROVISIONS 

 
Utah Code §§ 48-2c-803 and -804 (LLC Act), 76-1-302 (Time limitations for 

prosecution of offenses... Commencement of prosecution), 76-6-404.5 (Wrongful 

appropriation–penalties), 77-17-10 (Court to determine law), and 77-38a-102(6) 

and 77-38a-302(1) and (2) (Restitution Criteria) are set forth in Addendum Exh. C. 
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STATEMENT OF THE CASE 

Nature of the case, course of proceedings, and disposition below 

 As described more fully below, the defendant James Didericksen (and a 

second defendant, Allen Bruun) were managers of a limited liability company.  The 

alleged victims, Kerry R. Posey and Bobbie M. Posey, were members of the LLC. 

 The State charged Didericksen (and Bruun) with 28 counts of theft in 

connection with 28 checks written by them from the LLC’s bank account, plus one 

count of a pattern of unlawful activity.  (R.69.) 

 Prior to trial, the defendants filed various motions or objections asking the 

court to interpret the written Operating Agreement under which the defendants 

managed the LLC.  (See, e.g., R.98-99, 101, 107-110, 113, 117, 163-164, 224-236.)1 

 The trial court denied the motions, and the case proceeded to trial in 

November 2013.  The defendants moved to dismiss at the end of the State’s case in 

chief, which motion was denied.  (R.1535, pp. 178-181.)  During trial, the State 

voluntarily dismissed two counts.  (R.1536, pp. 207-209.)  Of the remaining counts, 

                                                            
1  The defendants also filed a motion for bill of particulars, asking that the State be 
required to identify what portions of the Operating Agreement were allegedly 
violated.  (R.162-163.)  The trial court denied the motion, ruling that the State was 
not required to identify a legal theory.  (R.1514 and id., p. 9:5-11 (“Well, don’t you 
generally look – if somebody says you’re in violation of Title 76 don’t you 
generally look at what your client did and then you can kind of decide whether he 
murdered somebody, or whether he took drugs, or whatever it was…?”).) 
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the jury found the defendants guilty on 12 counts of theft (2, 3, 4, 5, 7, 8, 15, 19, 21, 

22, 24, and 28), and on the single Pattern of Unlawful Activity Act count (29).  

(R.971-973.)  The defendants filed a motion for new trial (R.1193), which was 

denied.  (R.1473.) 

 The trial court sentenced the defendant to prison, but suspended the sentence 

and ordered probation.  As part of the probation, Didericksen was ordered to serve 

one year in the Salt Lake County jail commencing forthwith.  (R.1107.) 

 The court also ordered the defendant to pay restitution to the Poseys in the 

amount of $189,574.33.  (R.1377.)  Didericksen separately appealed both the order of 

restitution and the conviction.  (R.1378; R.1475.)  The restitution and conviction 

appeals were consolidated by the Court into the above-captioned case. 

Statement of facts 

 In 2007, a Utah limited liability company called Tivoli Properties, LLC, was 

formed.  (Deft’s Exh. 29, p. 20, and R.1534 (State stipulating to defendants’ 

exhibit).)  The LLC was governed by a written Operating Agreement signed by all 

three of the LLC’s members:  Equity Partners, LLC, Manager/Member, Kerry R. 

Posey, Member, and Bobbie M. Posey, Member.  Id.  For the Court’s convenience, a 

copy of Tivoli’s Operating Agreement is attached hereto as Addendum Exh. D.2 

                                                            
2 The managing member, Equity Partners, LLC, had a single member, Four Winds 
Development Group, LLC.  Defendants Didericksen and Bruun were managing 
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 The Operating Agreement provided that Kerry and Bobbie Posey had a 

combined sharing interest in Tivoli of 25 percent.  The remaining 75 percent interest 

belonged to Equity Partners (i.e., Didericksen and Bruun).  (See Add. Exh. D, §§ 

1.2.12 (“‘Membership Interest’ or ‘Interest’ means a Member’s percentage interest in 

the Company, consisting of the Member’s right to share in Profits, receive 

distributions, participate in the Company’s governance, approve the Company’s acts, 

participate in the designation and removal of a Manager, and receive information 

pertaining to the Company’s affairs.  The Membership Interests of the Initial 

Members [Equity, Posey and Posey] are set forth in Article 3.3.”) and § 3.3 (“[T]he 

initial Sharing Ratio of Equity Partners is 75%, and the initial Sharing Ratio of Kerry 

R. and Bobbie M. Posey is 12.5% each”).  See also Utah Code § 48-2c-906 (profits 

of an LLC “shall be allocated among the members in the manner provided in the 

operating agreement”).3 

                                                                                                                                                                                                

members of Four Winds.  (R. 84; State’s Exh. 14 and 19.)  As a result, Didericksen 
and Bruun were the managers of both the Equity Partners and Tivoli LLCs. 
 
3 In a later addendum, Equity and the Poseys agreed to a slight adjustment of their 
capital accounts which reduced the Poseys’ percentage to 23.8%.  See Add. Exh. 
D, Deft’s Exh. 29.  Because it is immaterial to resolution of the issues on appeal 
and Section 3.3 of the operating agreement was not expressly amended in the 
addendum, Didericksen uses the stated percentages from Section 3.3 (75/12.5/12.5) 
herein. 
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(verdict).)  These are the checks for which the jury found Didericksen guilty of theft.  

Id. 

 The State contended, and the defendants agreed, that most of these disputed 

checks went in some way toward development of a project called Hidden Acres, 

which was being developed by an affiliated entity, Hidden Acres, LLC.  (E.g., 

Checks 1007 (“lot closing Hidden Acres Lot #2”), 1015 (dump fee), 1029 

(landscaping), 1098 (dirt removal)5.) 

 With respect to the disputed checks, Kerry Posey and Bobbie Posey testified 

that they were not asked about nor consented to the checks, that the defendants’ 

actions were contrary to oral discussions they had had with the defendants, and that 

the use of the funds was contrary to the LLC purpose.  (E.g., R.1554, pp. 147-148, 

160, 163-167; R.1533, pp. 78-79, 85-86, 146-147, 160-163, and 227-228.) 

 Equity Partners (through Didericksen and Bruun) had executed a joint venture 

agreement between Tivoli and Hidden Acres, LLC with respect to the Hidden Acres 

development.  (R.1535, p. 213:4-7.)  While the Poseys acknowledged visiting the 

Hidden Acres development site with the defendants multiple times (R.1520, pp. 38-

39:17-25; R.1533, pp. 135-136:3-8), they averred that they did not consent, and 

                                                            
5 Some of this construction work was performed by other companies of which Bruun 
or Didericksen were principals.  (E.g., State’s Exh. 13, 15, 18 (U. S. General 
Construction Group, LLC, Construction Advisers, LLC, Granite Builders, LLC, 
Hidden Acres, LLC).) 
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would not have consented, to Tivoli’s entry into a joint venture on the Hidden Acres 

project.  (R.1520, p. 34:6-24.) 

Provisions of the Tivoli Operating Agreement 

 The LLC’s Operating Agreement began with a recitation of the members’ 

intent to “appoint a person or persons to assume responsibility for certain 

management matters (the ‘Manager’),” and to “provide for the restriction on the 

transfers of ownership interests in the Company (‘Interests’)[.]”  (Add. Exh. D, p. 1.)  

“Manager” was defined as “a Person, Persons or Committee, whether or not 

consisting of a Member, Members or not, who is vested with authority to manage the 

Company in accordance with Article VII.”  Id., § 1.2.10. 

 Article VII, in turn, provided: 

 7.1.  Business of the Company.  (a) Equity Partners, LLC (“EP”) shall 
have full, exclusive and complete authority and discretion in the management 
and control of the business of the Company for the purposes stated herein and 
shall make all decisions affecting the business of the Company.  A[s] such, any 
action taken shall constitute the act of, and serve to bind, the Company.  EP 
shall manage and control the affairs of the Company to the best of its ability 
and shall use its best efforts to carry out the business of the Company and will 
be compensated for providing various services…. 

 
(Add. Exh. D, p. 12.) 

 The manager’s authority was further described in Section 7.4, General Powers 

of Managers, which included authority to: 

 7.4.1  Purchase, lease, or otherwise acquire any real or personal 
property; Sell, convey, mortgage, grant a security interest in, pledge, lease, 
exchange, or otherwise dispose or encumber any real or personal property; 
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 7.4.2  Open one or more depository accounts and make deposits into, 
and write checks and withdrawals against such accounts…; 
 7.4.7  Participate with others in partnerships, joint ventures, and other 
associations and strategic alliances only where same are directly in pursuit of 
the Business, as defined above. 

 
(Add. Exh. D, p. 13.) 
 
 Section 7.4.7.1 included a limitation on the manager’s authority: 

There is an express limitation on the nature of the Business and the powers 
granted the Managers herein, the Company is intended to purchase and 
develop, hold and sale [sic] real estate for investment purposes only, and no 
activities inconsistent with such limited purposes shall be undertaken. 

 
(Add. Exh. D, p. 14.) 
 
 Article 9.1 authorized Tivoli to make payments to affiliated entities: 

Affiliates of the parties to this Agreement may be engaged to perform services 
for the Company.  The validity of any transaction, agreement or payment 
involving the Company and any affiliates of the parties to this Agreement 
otherwise permitted by the terms of this Agreement shall not be affected by 
reason of the relationship between them and such Affiliates or the approval of 
said transactions, agreement or payment. 
 

(Add. Exh. D., p. 16.) 

 The Operating Agreement conferred authority on Tivoli’s managers to resolve 

disputes in its interpretation.  See Add. Exh. D, p. 8, § 5.3.5 (“Any questions 

regarding the conduct of the Company business shall be determined by a vote of 

100% of the Managing Members of the Company.”) and p. 18, § 12.6 (“In every 

instance where agreement between the members does not exist with reference to the 

policies to be followed by the company, the managing members shall have the right 
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to decide what policy or policies shall be followed and the other member or members 

shall consider the decision as final.”). 

 The Operating Agreement contained an integration clause: 

This Agreement embodies the entire understanding and agreement among the 
parties concerning the Company and supersedes any and all prior negotiations, 
understandings or agreements in regard thereto. 
 

(Add. Exh. D, p. 19, § 12.10.)   

 Prior to trial, the defendants asked the trial court to interpret the Operating 

Agreement, both with respect to its provisions regarding managers’ authority and the 

degree of the Poseys’ interest in the LLC.  (E.g., R.98, 99, 101, 107, 108, 109, 110, 

113, 117, 163, 164, 224-236.) 

 The initial judge on the case (the Hon. Randall K. Skanchy) had previously 

interpreted one portion of the Operating Agreement as a matter of law.  Judge 

Skanchy had concluded that a section requiring “Members” to obtain consent for 

expenditures exceeding $500 applied only to persons acting in their capacity as 

members, not to “Managers.”  (R.146 n.1.)6 

                                                            
6 Judge Skanchy wrote:  “The defendants make much of Mr. Posey’s preliminary 
hearing testimony that he believed each expenditure made by defendants over the 
amount of $500 violated the Operating Agreement because that document limited 
expenses over $500 unless by unanimous consent.  In fact, the Operating 
Agreement imposed that limitation only on ‘members’ of Tivoli Properties, such as 
Mr. Posey and Ms. Posey, but it does not apply to managers such as the 
defendants.  The Court determines that Mr. Posey’s testimony as to defendants’ 
breach of the Operating Agreement in this manner is not asserted by the State as a 
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 A successor judge (the Hon. Katie Bernards-Goodman), however, ruled that 

interpretation of the Operating Agreement was for the jury.  The court accepted the 

State’s argument that interpretation of an LLC’s operating agreement in a criminal 

case is for the jury, not the court.  (E.g., R.1514, p. 13:1-8 (Court: “This isn’t a civil 

case.”); R.1535, p. 180:5-7 (Court: “[D]espite what percentages are written in the 

contract, we are here talking about criminal matters.”); id., p. 194:12-21 (State:  “It’s 

up to the jury to decide what the operating agreement means.  The jury’s not bound 

by this operating agreement.”).)  The Operating Agreement was given to jurors as an 

exhibit to give whatever weight they thought it deserved.  (R.1444.) 

 As a consequence, much of the trial was consumed with witnesses reading 

aloud, and then offering their interpretations of, various language in the Operating 

Agreement.  (See, e.g., R.1533, pp. 147-151, 154-156, 158-161, 190-193, 207-213, 

260, 265-266; R.1534, pp. 4-10, 49-51, 121-126, 220-222, 264-265, 279-282; 

R.1535, pp. 70-71, 108-121, 125-137, 141-142, 146-148, 158-167, 176-177, 264-

271, 282-283, 299-301, 304-307, 314-315, 331-332.) 

 Under the court’s ruling, the State was allowed to argue that the defendants 

lacked authority because of alleged oral discussions that predated the signed 

Operating Agreement.  For example, the State elicited testimony from its expert that 

                                                                                                                                                                                                

basis for any of the theft charges.  That Mr. Posey’s legal conclusion may be 
incorrect has no relation to the crimes charged.”  (R.146 n.1.) 
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he had “investigated several cases where the stuff on paper doesn’t necessarily match 

the verbal agreement,” and that he believed “[t]here had been verbal conversations 

about what the deal was.”  (R.1534, p. 228:2-9, p. 234:6-18.) 

 The State and the Poseys also argued to the jury the very interpretation of 

Tivoli’s operating agreement that Judge Skanchy had already rejected, i.e., that the 

consent of all members was required for all expenditures over $500.  (E.g., R.1534, 

p. 240:4-9, p. 241:6-19, p. 246:4-22, pp. 248-249:20-7 (State’s investigator 

repeatedly testifying that “everyone should have agreed” to release funds).) 

 The State even asked its investigator whether, in his “experience when it 

comes to interpreting contracts,” witnesses in other trials commonly testify as to what 

contract language means.  The witness replied, “Yes.  Almost in every case.”  

(R.1535, p. 158:4-14.) 

The Information 

 A Criminal Information was filed in the Third District Court on May 9, 2011.  

(R.1.)  An Amended Information was filed on March 23, 2012.  (R.69.)  (Except 

where otherwise noted, references to “the Information” herein are to the Amended 

Information.) 

 The Information alleged that Didericksen had committed 10 counts of second-

degree felony theft, 11 counts of third-degree felony theft, 4 counts of class A 



18 

misdemeanor theft, and 3 counts of class B misdemeanor theft, plus one count of 

Pattern of Unlawful Activity, a second degree felony.  (R.69.) 

 Each theft count stated that “the defendants obtained or exercised unauthorized 

control over the property of another (Kerry and Bobbie Posey) with a purpose to 

deprive them thereof.”  Each count identified a specific “check #” and a statement 

that “the value of the property is or exceeds” a dollar amount depending on the 

amount of the check.  For example, Count 1 says it is based on “check #1006,” which 

was a check written on December 10, 2007, in the amount of $2,000.00.  (See State’s 

Exh. 4, p. 1.)  Thus, for Count 1 the Information reads: 

COUNT 1 
THEFT 

a third degree felony 
 

 From on or about December 2007, the defendants obtained or 
exercised unauthorized control over the property of another (Kerry and 
Bobbie Posey) with a purpose to deprive them thereof.  The value of the 
property is or exceeds $1,500.00 but is less than $5,000.00 (check 
#1006).  This is a violation of Utah Code § 76-6-404, a third degree 
felony. 

 
The checks found to be theft 

 A table of the 12 checks for which the jury found theft, their dates, their face 

amounts, and those amounts reduced to the Poseys’ 25 percent (with the resulting 

degree of offense) is set forth here: 

 
Check (count) 

 
Date 

Face amount 
of check 

25% of face 
amount 
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Check (count) 

 
Date 

Face amount 
of check 

25% of face 
amount 

Count 2 
Check #1007 

12/21/2007 $31,506.85 $7,876.71 
(2nd degree 

felony) 
Count 3 

Check #1012 
1/7/2008 $5,300 $1,325 

(class A 
misdemeanor) 

Count 4 
Check #1015 

1/15/2008 $4,080 $1,020 
(class A 

misdemeanor) 
Count 5 

Check #1016 
1/04/2008 $4,500 $1125 

(class A 
misdemeanor) 

Count 7 
Check #1018 

1/11/2008 $18,493.15 $4,623.29 
(3rd degree 

felony) 
Count 8 

Check #1019 
1/9/2008 $100,000 $25,000 

(2nd degree 
felony) 

Count 15 
Check #1029 

1/25/2008 $3,475 $868.75 
(class A 

misdemeanor) 
Count 19 

Check #1041 
2/15/2008 $4,015.52 $1,003.88 

(class A 
misdemeanor) 

Count 21 
Check #1047 

3/31/2008 $5,000 $1,250 
(class A 

misdemeanor) 
Count 22 

Check #1098 
2/20/2008 $4,000 $1,000 

(class A 
misdemeanor) 

Count 24 
Check #1051 

4/11/2008 $7,500 $1,875 
(3rd degree 

felony) 
Count 28 

Check #1070 
9/4/2008 $983.81 $245.95 

(class B 
misdemeanor) 
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(See also R. 83 (State’s summary of checks, dates, amounts, and payees); State’s 

Exh. 4 (checks); R. 900-951 (jury instructions specifying which checks are associated 

with each count), and 971-973 (verdict).) 

The defendants’ settlement with the Poseys 

 In November 2008, more than two years before any criminal charges were 

filed, the Poseys entered into a Settlement Agreement and Release with Equity 

Partners, Didericksen and Bruun.  (R.294-305, attached hereto as Add. Exh. F.)  

Pursuant to the settlement and release, Equity Partners signed over to the Poseys 

the 29 acres in Saratoga Springs plus a $174,000 payment from UDOT for a small 

parcel, and the Poseys paid Equity Partners $25,000.00.  The Poseys released any 

claims relating to the 28 checks that the Poseys were questioning.  Id. 

SUMMARY OF ARGUMENT 

 Liability for theft turns on whether the expenditures made were authorized.  

In this case, a controlling statute (the Utah Limited Liability Company Act) 

expressly authorized the alleged misconduct:  Under the LLC Act, owners of two-

thirds or greater interests in an LLC can apply company resources to activities 

outside the stated purposes of the company or the operating agreement, regardless 

of allegedly contrary desires of minority owners.  The defendants here owned at 

least 75% of the profits interests of the LLC.  Additionally and separately, a 
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controlling document (the LLC’s Operating Agreement) also authorized the 

defendants’ alleged actions. 

 The LLC Act and Operating Agreement should have been interpreted as a 

matter of law and applied by the trial court; at a minimum, the jury should have 

been instructed as to their provisions and effect.  To the extent the LLC Act was 

not preserved below, this dispositive principle is reviewable under the doctrines of 

ineffective assistance of counsel, plain error, and manifest injustice. 

 An additional error occurred when the trial court allowed the State to charge 

100% of the value of the checks when the alleged victims had (at most) a 25% 

interest in those funds under the Operating Agreement and statute.  Had the court 

correctly applied Utah law, the charged amounts would have dropped to 

misdemeanor level and would have been barred by the statute of limitations as to 

all but four counts. 

 A third error occurred with the trial court’s failure to instruct the jury on a 

lesser included offense.  By statute, wrongful appropriation is a lesser included 

offense of theft.  The State’s own argument to the jury supported a conviction of 

wrongful appropriation rather than theft, which would have resulted in reduced 

penalties and eliminated the Utah Pattern of Unlawful Activity Act count (because 

wrongful appropriation is not a predicate act under UPUAA).  This reversible error 
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is reviewable under the doctrines of ineffective assistance of counsel, plain error, 

or manifest injustice. 

 In addition to the theft counts, Mr. Bruun was charged and convicted under 

the Utah Pattern of Unlawful Activity Act, which requires at least three predicate 

offenses occurring over a “substantial period of time.”  The jury was not instructed 

as to this required element.  Additionally, although the Utah Supreme Court has 

not determined the parameters of this element, other courts have overwhelmingly 

held that less than one year does not meet this requirement.  The checks at issue 

were made over a four-month period (with one isolated check five months later), 

which was insufficient as a matter of law.  Moreover, had the jury been given the 

opportunity to and found wrongful appropriation (instead of theft), these would not 

be predicate offenses as defined under UPUAA.  Either way the count should be 

dismissed as a matter of law.  These reversible errors are reviewable under the 

doctrines of ineffective assistance of counsel, plain error, and manifest injustice. 

 With respect to restitution, the trial court ordered Didericksen to pay the full 

face amounts of the 12 checks for which he was convicted.  By law, restitution 

cannot exceed the (at most) 25% ownership interest the alleged victims had in the 

funds.  Furthermore, the court erred in failing to consider amounts previously 

received by the Poseys in compensation for the allegedly misappropriated funds.  

This double recovery by the Poseys is reversible error. 
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 Finally, the cumulative effect of all of the above errors was to deprive 

Didericksen of a trial and sentencing that was fair in either appearance or reality. 

ARGUMENT 

I. THE CONVICTIONS SHOULD BE REVERSED BECAUSE 
INTERPRETATION OF THE LIMITED LIABILITY ACT AND THE 
WRITTEN OPERATING AGREEMENT WERE QUESTIONS OF 
LAW FOR THE COURT, AND AUTHORIZED DIDERICKSEN’S 
ACTIONS AS A MATTER OF LAW. 

 
 Didericksen was charged with multiple counts of theft of an LLC’s property.  

The State was thus required to establish, as a threshold element, that Didericksen’s 

use of the LLC’s property was “unauthorized.”  This question should never have 

reached a jury because, as a matter of law, Didericksen’s alleged actions were 

expressly authorized by two sources that should have been interpreted, and applied, 

by the trial court as a matter of law:  1) the Limited Liability Company Act, Utah 

Code § 48-2c-100, et seq., and 2) the LLC’s written Operating Agreement. 

A. Under the LLC Act, the defendants’ alleged actions were 
authorized as a matter of law because they owned more than two-
thirds of the profits interests in the LLC. 

 
 As noted above, Tivoli’s Operating Agreement expressly states that the 

defendants’ profit-sharing interest in Tivoli was 75 percent.  See p. 10, supra.  That 

undisputed fact in itself precludes the criminal charges here. 

 The legislature wanted majority owners of LLCs to have considerable 

flexibility in operating their companies, and provided accordingly.  Under the Utah 
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Limited Liability Company Act, owners of two-thirds or more of the sharing 

interests in an LLC have extremely broad authority – even to take actions in 

contravention to the operating agreement or the stated purpose of an LLC. 

 Utah Code § 48-2c-804(4) provides that “[N]o manager shall have authority 

to do any act in contravention of the articles of organization or the operating 

agreement, except as provided in Subsection 6(g).”)  (Emphasis added.)  Under 

Subsection 6(g) [48-2c-804(6)(g)], “members holding 2/3 of the profits interests in 

the company, and 2/3 of the managers shall be required for all matters described in 

Subsection 48-2c-303(3).”7 

 The latter subsection [48-2c-303(3)], in turn, permits members holding two-

thirds of the profits interests in a company to “authoriz[e] a member or any other 

person to do any act on behalf of the company that is not in the ordinary course of 

the company’s business, or business of the kind carried on by the company.”  § 48-

2c-303(3). 

 Holders of a two-thirds or greater profits interest are further authorized to 

“mak[e] a substantial change in the business purpose of the company[.]”  § 48-2c-

                                                            
7  Profits interest means that portion of the company’s profits to be allocated to an 
individual member upon an allocation of profits.  § 48-2c-102(20).  The State’s 
expert acknowledged that the allocation of profits to the Poseys was 12.5% each 
(R.1535, p. 167); see also § 48-2c-906 (profits and losses of an LLC “shall be 
allocated among the members in the manner provided in the operating 
agreement”). 
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803(3)(d).  And they may “resolv[e] any dispute connected with the usual and 

regular course of the company’s business[,]” among other things, see § 48-2c-

803(3)(c), all in contravention of the Operating Agreement. 

 Under the plain language of the statute, the trial court’s error is manifest. Put 

simply, the court should have dismissed the counts from the inception.  Because 

the defendants undisputedly held a greater than two-thirds profits interest in Tivoli 

as defined in the LLC Act, the court should have recognized that the defendants 

had express statutory authority to enter into the joint venture and expend Tivoli 

funds on the Hidden Acres development, regardless of any allegation that it was in 

contravention of the Operating Agreement or not in the course of Tivoli’s regular 

business.8 

B. The Operating Agreement authorized defendants’ alleged actions 
as a matter of law, and should have been interpreted by the court, 
not the jury. 

 
 Didericksen’s alleged actions were also authorized as a matter of law by the 

Operating Agreement.  Under the LLC Act, the adoption of an LLC’s initial 

operating agreement must be by “unanimous consent of the members.”  Utah Code 

§ 48-2c-501.  The reason for that is obvious:  The manager of an LLC must be 

                                                            
8 At a minimum, the jury should have been instructed as to these dispositive 
provisions of the LLC Act. 
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entitled to rely on a written document through which all members have conferred 

certain authority. 

 Once an operating agreement is executed, that document is not simply one 

piece of evidence that jurors may give “whatever weight” they choose.  If the 

Operating Agreement authorizes the manager to do certain things – for example, to 

enter into joint ventures (Add. Exh. D, § 7.4.7) – then a disgruntled LLC minority 

member cannot ask that such provisions be ignored.  Alleged oral discussions or 

understandings predating the signed Operating Agreement are legally irrelevant.  

Indeed, such discussions were not even admissible here, because Tivoli’s 

Operating Agreement was fully integrated. 

 An integrated agreement is “a writing or writings constituting a final 

expression of one or more terms of an agreement.”  Tangren Family Trust v. 

Tangren, 2008 UT 20, ¶ 12, 182 P.3d 326.  A contract is integrated if it contains a 

clear integration clause, and extrinsic evidence is not admissible on the question of 

integration.  Id., ¶¶ 17, 19. 

 The Tivoli Operating Agreement has an integration clause.  See p. 15, supra.  

Under settled Utah law, therefore, evidence of prior oral communications or 

understanding is not admissible to contradict the provisions of the agreement.  

Tangren Family Trust, supra.  Nonetheless, the trial court expressly allowed such 

testimony.  (E.g., R.1534, 11/8/13 Tr., p. 14:1-11 (State’s expert testifying that, 
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from the Posey’s testimony, it was his opinion that expenditures had to be 

approved by all Tivoli members); id., pp. 39-40:20-5 (“[W]e look to the evidence 

as were the transactions authorized or approved?  Under the agreements, under the 

representations, verbal and otherwise, under the understanding of the parties, were 

those transactions authorized?”) and pp. 49-50:23-8 (stating that his conclusion 

that a majority of expenditures discussed were unauthorized was based “partly” on 

the operating agreement, as well as “verbal, and email representations[.]”).) 

 Once evidence of allegedly inconsistent oral communications, etc., is 

excluded, all that should have been left was interpretation of the applicable 

provisions of the Operating Agreement.  Interpretation of a written document is a 

question of law, Salt Lake City Corp. v. Big Ditch Irrigation Co., 2011 UT 33, ¶ 19, 

258 P.3d 539, which means that it was a question for the court, not the jury.  Utah 

Code § 77-17-10(1) (“In a jury trial, questions of law are to be determined by the 

court[.]”). 

 The State successfully argued below, however, that interpretation of the 

Operating Agreement was for the jury for the sole reason that this is a criminal 

case.  According to the State, parties lose their right to have operating agreements 

interpreted by a court if the party is charged criminally – in other words, the 

greater the stake (loss of liberty), the fewer the rights.  The State’s argument, as the 

State itself wrote, was this: 
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The State filed theft charges under § 76-6-404 of the Utah Criminal Code.  
Thus, this is obviously not a breach of contract action.  The Operating 
Agreement is merely one of several exhibits that the State introduced as 
evidence to support the charges.  The jurors heard extensive testimony 
regarding the Operating Agreement, had ample opportunity to review it, and 
give it whatever weight they thought it deserved.  The defendants offer no 
rule of evidence or any other legal authority holding that only the District 
Court – instead of the jury – can interpret the Operating Agreement as an 
item of evidence in a criminal action.  As for the cases that the defendants 
cite in their Supplemental Brief, they are all civil cases involving breach of 
contract claims – not criminal theft allegations.  In essence, the defendants 
are confusing questions of evidence with questions of contract law. 
 

(R.1444 (all emphasis in original).) 

 The State (and trial court) were simply wrong.  Just as in civil cases, the 

court is also required to decide questions of law in criminal cases.  Utah Code § 

77-17-10(1).  There is no “criminal case” exception to the concept that 

interpretation of contracts is a question of law.  In fact, this Court has interpreted 

contracts as a matter of law for the very purpose of assessing whether a 

defendant’s use of property was (un)authorized for purposes of a theft conviction. 

 In State v. Burton, 800 P.2d 817 (Utah Ct. App. 1990), the defendant sold 

his house to a buyer through a private financing agreement.  Under the written 

agreement, the buyer was to pay the defendant, and the defendant would make 

payments on the deeds of trust encumbering the house.  The contract did not 

specifically state that the buyer’s payments were to be used solely to make 

payments on the deeds of trust; however, the defendant’s requests that the buyer 

pay him on time so that he would not become delinquent on the deeds of trust 
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suggested that, in practice, the payments were being so applied.  The defendant 

was convicted of two counts of second-degree felony theft when he accepted two 

payments from the buyer and did not apply them to the trust deeds. 

 This Court reversed.  The defendant could be convicted of theft only if the 

State showed “unauthorized control over the property of another with a purpose to 

deprive him thereof,” the court’s analysis began.  Id. at 818-819 (emphasis in 

original).  The State acknowledged that “the contract terms [were] not explicit” 

that the defendant was obligated to pay money received from the buyer toward the 

trust deeds.  Id. at 819.  The State sought to remedy that problem by arguing that 

the buyer’s subjective intent, coupled with the defendant’s requests for timely 

payment, demonstrated an obligation to remit the payment, i.e., that “he was not 

authorized to do anything with [the buyer’s] money but pass it along to the 

lenders.” 

 The Court rejected the State’s attempt, interpreting the contract as a matter 

of law.  “[T]he terms of the contract underlying this transaction are unambigious 

and create no express duty requiring [the defendant] to pay over the sums received 

from [the buyer],” the Court concluded.  Id.  “We construe unambiguous contracts 

as a matter of law and accord no deference to the trial court’s ruling.”  Id. (citing 

civil contract cases).  The Court went on: 

The contract imposes an uncontroverted requirement that [the defendant] 
pay [the trust deeds], but does not mention any requirement that [the 
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defendant] apply [the buyer’s] payments to the trust deeds, nor does the 
contract limit [the defendant] to making payments only with funds received 
from [the buyer].... We find nothing in the language of the agreement which 
requires [the defendant] to apply funds received from [the buyer] to the 
Valley and First Security loans. 
 

Id. 
 
 The Court noted that the case involved 

the criminal prosecution of what is essentially a breach of a real estate sale 
agreement…. In that posture, we are loathe to give approval to the broad 
construction of section 76-6-404 [the theft statute] urged upon us by the 
state.  Were we to do so, it is likely that memorials of commercial 
transactions would soon be drafted to include boilerplate language designed 
to impose criminal liability for interruptions in the stream of payments – a 
circumstance which would normally be nothing more than a breach of 
contract, traditionally viewed as adequately remedied through an action of 
law. 
 

Id. at 819; see also State v. Kerekes, 622 P.2d 1161, 1167 n.6 (Utah 1980) (“A 

theft conviction requires proof of the intent to illegally and permanently deprive 

one of his property, not merely of a breach of the terms of a business agreement.”). 

 The Court has similarly interpreted written agreements in other criminal 

cases.  E.g., State v. Stringham, 957 P.2d 602, 610 (Utah Ct. App. 1998) 

(reviewing terms of written agreement found to exist by the jury, noting that 

“double-payment was not authorized by defendant’s agreement with APA”); cf. 

State v. Snyder, 747 P.2d 417, 418 (rejecting claim of authority to use funds where 

only written provision cited by defendant regarding authority was a general 

nonrefundability clause in an earnest money agreement). 
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 As noted in Burton, it is a court’s role to interpret unambiguous agreements 

as a matter of law.  The result would be the same, however, even if the trial court 

had found the operating agreement to be ambiguous.  To do so, the court would 

first have had to conclude that “it is capable of more than one reasonable 

interpretation because of uncertain meanings of terms, missing terms, or other 

facial deficiencies.”  Daines v. Vincent, 2008 UT 51, ¶ 25, 190 P.3d 1269 (citations 

and internal quotations omitted). 

 If a provision is ambiguous, the jury’s role is to decide the parties’ intent at 

the time they adopted that specific provision.  The State did not argue that, 

however, and the jury was not so instructed – most likely because it would have 

been fatal to the State’s case:  By definition, a finding of ambiguity would have 

meant that the defendants’ interpretation of their authority was reasonable. 

 More problematically for the State, the legislature has prescribed a specific 

method for resolving ambiguities in operating agreements.  Under the LLC Act, 

the holders of two-thirds profits interests are expressly authorized to resolve 

disputes regarding the conduct of the business.  Utah Code § 48-2c-803(3)(c).  

That broad provision, by its terms, would include disputes over which of two 

reasonable interpretations of an operating agreement to follow.  (Indeed, as noted, 

the legislature has even authorized such super-majority interest holders to 
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contravene operating agreements.)  The Operating Agreement itself also confers 

similar authority on Tivoli’s managers.  See pp. 14-15, supra. 

 In short, by statute and express written agreement, Equity Partners 

(Didericksen and Bruun) had the authority to interpret or reconcile inconsistent 

provisions or resolve ambiguities.  If the Operating Agreement were ambiguous, 

the State could not meet its burden of proving beyond a reasonable doubt that the 

Operating Agreement did not authorize, for example, the Hidden Acres joint 

venture.  State v. Franks, 649 P.2d 3, 4 (Utah 1982) (“[T]he burden is on the state 

to show unauthorized control, not on the defendant to show authorized control.”) 

(emphasis in original). 

 In sum, reversal and dismissal of all counts is compelled by both the LLC 

Act and the Operating Agreement. 

C. Any of the foregoing issues not preserved should be reviewed for 
ineffective assistance of counsel, plain error, and manifest 
injustice. 

 
 The defendants argued below that the trial court was required to interpret the 

Operating Agreement as a matter of law.  See p. 2, supra, Issue I Preservation.  

That issue, accordingly, was fully preserved.  If the Court concludes that the effect 

of the LLC Act was not preserved, the Court should still reverse under the 

doctrines of ineffective assistance of counsel, plain error, or manifest injustice. 
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1. Ineffective assistance of counsel. 

 To prevail on a claim of ineffective assistance of counsel, a defendant must 

show 1) that his counsel rendered a deficient performance in some demonstrable 

manner, which performance fell below an objective standard of reasonable 

professional judgment and 2) that counsel’s performance prejudiced the defendant.  

State v. Larrabee, 2013 UT 70, ¶ 18, 321 P.3d 1136.  In this case, those elements 

would be met. 

 As shown above, the LLC Act expressly authorizes the exact conduct of which 

the defendants were accused, i.e., allegedly acting in contravention of an operating 

agreement or changing or going outside the business of the company.  See pp. 23-25, 

supra.  The Act also contains other provisions directly supportive of the defendant’s 

innocence in this case.  See pp. 24-25, supra. 

 Didericksen’s trial counsel did not mention this governing statute, however, let 

alone ask the trial court to apply it or to instruct the jury in accordance with its 

provisions.  Failing to discover or address a dispositive state statute is a deficiency 

that falls well below any objective standard of care.  See, e.g., State v. Jeffs, 2010 UT 

49, ¶ 38, 343 P.3d 1250.  That this omission was prejudicial is shown above – among 

other things, the statute affords a complete defense to all charges. 
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  2. Plain error. 

 To show plain error, an appellant must show that “(i) an error exists; (ii) the 

error should have been obvious to the trial court; and (iii) the error is harmful, i.e., 

absent the error, there is a reasonable likelihood of a more favorable outcome for the 

appellant, or phrased differently, that confidence in the verdict is undermined.”  State 

v. Bedell, 2014 UT 1, ¶ 20, 322 P.3d 697.  Those elements are, again, met here. 

 Didericksen has shown above that it was error not to apply governing 

provisions of the LLC Act and that, but for that error, the counts would have been 

dismissed.  That error should have been obvious to the trial court:  The entire issue 

before the court was whether the managers of an LLC were authorized to use LLC 

funds.  It should be obvious that LLC statutes would come into play.  When a 

dispositive issue is the subject of a clear statute, failure to apply that statute is plain 

error. 

 Given that the statute is straightforward (not fact-intensive or complex) and 

could not conceivably have been ignored on strategic grounds, it should have been 

obvious to the court and parties below.  State v. Nielsen, 2014 UT 10, 326 P.3d 645 

(2014) (citing State v. Gornick, 340 OR.160, 130 P.3d 780, 783 (2006) as 

“identifying the following considerations as suggesting that an error is ‘plain’:  that 

the error is one of law; that it is ‘obvious, not reasonably in dispute’; that it ‘appears 

on the face of the record,’ meaning that the reviewing court does not need to ‘go 
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outside the record to identify the error or choose between competing inferences,’ 

such as a strategy of the parties; and that ‘the facts constituting the error are 

irrefutable’)”). 

 The prejudice from such error is also obvious: the convictions cannot stand, 

and the jury would likely have reached a different result if instructed about the 

statutory authority possessed by two-thirds profits holders. 

  3. Manifest injustice. 

 Apart from the preceding two contentions, the governing LLC Act 

provisions should be reached to prevent manifest injustice.  A state statute directly 

relates to, and exonerates, the defendant’s alleged acts.  The defendant has multiple 

felony convictions on his record, has a large restitution judgment against him, and 

his freedom will be constrained well into the next decade, all unnecessarily. 

II. ALL BUT FOUR COUNTS SHOULD HAVE BEEN DISMISSED, OR 
A NEW TRIAL GRANTED, BECAUSE THE VALUE OF THE 
PROPERTY ALLEGEDLY STOLEN IS LIMITED TO THE 
VICTIM’S INTEREST IN THE PROPERTY. 

 
A. The value of “property of another” is limited to the other’s 

interest in the property. 
 
 The State acknowledged below that, under the law, a person cannot be 

charged with stealing his own property.  The State correctly noted, however, that 

“[i]t is no defense…that the actor has an interest in the property…stolen if another 
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person also has an interest that the actor is not entitled to infringe[.]”  Utah Code § 

76-6-402(2). 

 As § 76-6-402(2) indicates on its face, the “infringement” (theft) is limited 

to the extent of the other person’s interest.  More specifically, the value of the 

property allegedly stolen is defined by, and limited to, the alleged victim’s interest.  

This rather obvious proposition has been settled in Utah for more than 70 years. 

 In State v. Parker, 104 Utah 23, 137 P.2d 626 (1943), the defendant took his 

car to a mechanic for repairs.  By law, the mechanic had a statutory lien on 

(interest in) the car to the extent of his unpaid services.  Without having paid the 

bill in full, the defendant took back his car, and was subsequently charged with 

stealing the automobile from the garage owner.  He was charged with grand 

larceny because the value of the automobile was more than $50.00. 

 The defendant argued that he could not be charged with stealing his own 

property, i.e., a car that he owned.  While agreeing with that proposition generally, 

the Supreme Court held that it does not apply to the extent that another party – in 

that case, the mechanic – has a legal interest in the property.  Id. at 631.  The 

principal opinion ordered a new trial because, among other things, the jury was not 

instructed on the nature of the garage owner’s interest in the property.  Id. at 630 



37 

(“Not one word in the instructions is said with reference to a bailor or bailee, to a 

lienholder’s rights, or to general or special property in a chattel….”)9 

 Through concurring opinions, a majority of the justices made clear that the 

value of the property stolen was not the value of the automobile, but only the 

amount of the mechanic’s legal interest.  Chief Justice Wolfe wrote: 

The opinion rightly states that at common law a bailor could steal his own 
chattel from a bailee.  What he stole was the special property of the bailor in 
the chattel.... By the reasoning above, when the chattel possess a legal 
attribute or property in respect to the bailee by which he can retain 
possession for recourse, such attribute is a property of the whole chattel but 
its value is as to the bailee only the amount of his indebtedness.  Mr. Justice 
McDonough has developed this matter according to the intent of the 
legislature as discerned from the gradation of degrees of larceny.  I agree 
with his conclusions in this regard.  The third question must therefore be 
answered that if the jury found only $30 owning, the offense must be 
considered a misdemeanor. 
 

Id. at 631 (Wolfe, C.J., concurring). 

 Although the adequacy of jury instructions was not raised by the parties, 

Chief Justice Wolfe concluded that “the lack of an instruction as to the amount of 

the indebtedness being the measure of grand or petty larceny may not be only an 

inadequacy but be misleading.”  Id. at 632.  “Since the first element in Instruction 

No. 5 used the phrase ‘did steal, take and carry away one automobile of the value 

of more than fifty dollars’ the jury’s mind would naturally conclude that the value 

                                                            
9 “This case illustrates the misuse of the criminal machinery of the law in 
attempting to enforce a civil obligation,” the opinion noted.  Id. at 626. 
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of the car and not the special property of the complaining witness was the measure 

of whether the offense was petty or grand larceny.”  Id. (emphasis in original). 

 Agreeing with Justice Wolfe’s conclusion, Justice McDonough offered the 

example of a mechanic who was owed $1 for material and labor on a bicycle worth 

$50.  If the bicycle’s owner stole it from the mechanic, the crime would only be a 

misdemeanor (i.e., below $50), he observed: 

We must refer the degree of the offense to the assumed injury to the 
owner.... It is true that if a thief who has no property rights therein, steals 
property worth $100 from one who has merely the possession thereof, he is 
guilty of grand larceny even though the one in possession was not even 
rightfully in possession.  However, in such case the thief deprives the true 
owner of property of value $100.  He likewise enriches himself to the same 
extent.  But we should not apply such rule so as to say that by stealing 
property of $100 in value from a lienholder, the general owner is guilty of 
grand larceny although he deprived the possessor of only $1 in value and 
enriched himself but to the same extent.  The value of the property taken, as 
such words are used in the [statute] should be held to be but $1. 
 

Id. at 633; see also id. at 634 (Wade, J., concurring) (“I agree with Mr. Justice 

McDonough that the value of the property stolen cannot exceed the amount of the 

lien which the lienholder has against it at the time of taking.”). 

 The jury was misled here in a manner similar to Parker. The specific 

“property” charged by the State as having been stolen was 12 individual checks 

written from Tivoli, LLC’s bank account.  See pp. 17-18, supra.  Nonetheless, the 

jury was instructed on the entire face value of the checks, rather than the 25 

percent interest that (at most) the Poseys had under the written Operating 
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Agreement.  Indeed, the jury received no instruction at all that the value was 

limited to the Poseys’ interest in the funds. 

 The State has the burden of proving the value of the property stolen.  State v. 

Forshee, 588 P.2d 181, 184 (Utah 1978); State v. Carter, 707 P.2d 656, 659, 662 

(Utah 1985); State v. Seymour, 49 Utah 285, 163 P. 789, 790 (1917).10  In response 

to the inconvenient interest percentages to which the alleged victims had 

themselves agreed, the State proffered two theories to justify claiming the full face 

value of the checks.  First, the State argued that the Poseys had “a contractual 

right” to receive $750,000 from Tivoli for the purchase of the property, and that 

“the 25% interest the Poseys had (12.5% each) was in Tivoli’s profits after they 

were paid the remaining $2.75 million of the purchase price due to them.  The 

Poseys were due the $2.75 million before Equity Partners received any profits 

from Tivoli.  Thus, while the money deposited into Tivoli’s account may have 

been designated for Tivoli, the Poseys maintained a complete interest in it until 

they were paid the remaining $2.75 million in full.”  (R.1447 (emphasis in 

original).) 

                                                            
10 This requirement is particularly critical “when the value alleged is close to the 
line dividing one offense from another.”  State v. Larsen, 966 P.2d 278 (Utah Ct. 
App. 1998) (vacating felony conviction where the State’s evidence was of the 
original purchase price of the stolen property rather than the value at the time of 
the theft). 
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 The State’s own argument was self-defeating:  as the State acknowledged, 

the claim to money relating to purchase of the property was “a contractual right” to 

receive the remaining purchase price – in other words, the Poseys were ordinary 

creditors of Tivoli with respect to that sale.  The State cited no authority for the 

proposition that someone who allegedly steals from an entity may be charged with 

the full amount of creditors’ unsecured claims against that entity.  Nor was the 

State’s argument supported by the theft statute, which bars even such a contention 

with respect to secured claims.  See Utah Code § 76-6-402(2) (under theft statute, 

“an interest in property for purposes of this subsection shall not include a security 

interest for the repayment of a debt or obligation.”). 

 The State tried a different tack in its closing argument, telling the jury that 

the value of the property at issue was $3.5 million.  (R.1538, p. 17:13-25.)  That 

was based on a wholly improper argument that the “property” was the 29 acres of 

land purchased by Equity Partners and assigned to Tivoli – something that was 

neither alleged in the Information nor in the Jury Instructions, which expressly 

defined the “property” stolen as the 12 checks.  (R.69-77; R. 900-951.) 

 Apart from the failure to charge the defendants with theft of real estate rather 

than the checks, the State’s new theory was baseless under the LLC Act.  Even 

when an LLC owns real property, by statute a member’s interest is personal 

property regardless of the nature of the property owned by the company.  Utah 
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Code § 48-2c-701(1).  Members have no interest in, or claim to, specific assets 

held by an LLC.  Id. § 48-2c-701(2).  The State had no basis whatsoever for 

claiming that the value of the checks charged was the value of a piece of real 

property owned by the LLC. 

 In short:  The defendants were charged with misusing an LLC’s funds by 

writing some unauthorized checks from the LLC’s bank account.  The defendants 

owned all but 25 percent of the allegedly stolen LLC funds.  As a matter of law, 

the value of the allegedly stolen property was no more than 25 percent of the 

checks at issue.  The jury should have been instructed accordingly, and reversal is 

compelled on that ground alone. 

B. Correctly applying the law, all but four counts should be 
dismissed as time barred. 

 
 As Didericksen’s trial counsel repeatedly advised the trial court, limiting the 

value of the checks to the Poseys’ 25% interest would have dropped all but four 

counts (2, 7, 8, and 24) below the felony threshold.  (See Table, p. 19, supra.)  Had 

the State amended its Information accordingly, the resulting misdemeanors would 

then have been subject to dismissal based upon the two-year statute of limitations.  

Utah Code § 76-1-302(1)(b). 

 The State bears the burden of proving that a criminal action is not barred by 

the statute of limitations.  State v. Pierce, 782 P.2d 194, 196 (Utah Ct. App. 1989).  

It would have no argument here, particularly where the Poseys brought their 
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complaints to the State well within the statute of limitations period even for 

misdemeanors.  (R.1520, p. 31:15-24.)11 

 Independent of all other issues on appeal, the court should reverse 

Didericksen’s convictions and remand with instructions to dismiss all but Counts 

2, 7, 8, and 24 as time barred. 

III. THE CONVICTIONS SHOULD BE REVERSED FOR FAILURE TO 
INSTRUCT ON THE LESSER-INCLUDED OFFENSE OF 
WRONGFUL APPROPRIATION. 

 
A. The jury should have been instructed on the lesser included offense 

of wrongful appropriation. 
 
 By statute, and as acknowledged by the State, “[w]rongful appropriation is a 

lesser included offense of theft.  See § 76-6-404.5(4), Utah Code Annotated.”  

(R.86.)  “A person commits wrongful appropriation if he obtains or exercised 

unauthorized control over the property of another, without the consent of the owner 

or legal custodian and with intent to temporarily appropriate, possess, or use the 

property or to temporarily deprive the owner or legal custodian of possession of the 

property.”  § 76-6-404.5(1). 

                                                            
11 One might surmise that this limitations problem was the driving force behind the 
State’s overcharging of the defendants.  The Poseys presented their allegations to 
the State in September 2008, well within a two-year period, but the State had not 
filed the Information until March 2011, after the limitation period for 
misdemeanors had passed.  Id. 
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 The trial court did not instruct the jury on wrongful appropriation, or include it 

as an option on the special verdict form.  This was a critical omission.  “Wrongful 

appropriation is punishable one degree lower than theft, as provided in Section 76-6-

412….”  § 76-6-404.5(3).  Not only does wrongful appropriation result in reduced 

penalties, but conviction on the lesser included offense would have resulted in 

automatic and non-appealable acquittals on the greater theft charges.  See § 76-1-

403(1) and (2).  Additionally, wrongful appropriation is not a predicate offense upon 

which a violation of the Pattern of Unlawful Activity Act can be based.  See § 76-10-

1603 (list of UPUAA predicate offenses does not include § 76-6-404.5).  

Accordingly, had the jury convicted only of wrongful appropriation, the defendants 

would been acquitted on the UPUAA claim. 

 The only difference between theft and wrongful appropriation is the length of 

time that the jury believes the defendant intended to appropriate the property.  

Compare § 76-6-404 and 76-6-404.5.  In support of its theft counts, the State argued 

to the jury that it need not find an intent to permanently deprive, that essentially it 

could convict for any intended deprivation for any period of time.  (R.1538, p. 20:2-

16 (“You are instructed that if one misappropriates and converts to his own use 

money or property belonging to another under circumstances that constitute theft, it is 

not made otherwise because the one doing so might have some intention of restoring 
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the loss sometime….  If someone commits a theft and has someone else’s property, 

whether it’s 30 months, 30 days, 30 seconds, returning it is not a defense.”)  

 Under the State’s own argument – that the jury could convict Didericksen even 

if the intended deprivation was as little as 30 days or 30 seconds – the jury could 

easily have found such deprivation “temporary,” i.e., wrongful appropriation rather 

than theft.  That is particularly true when the alleged actions extended over a 

relatively short period of time, the defendants owned at least 75 percent of Tivoli, 

and had reimbursed Tivoli for certain expenditures in the past (e.g., R.1535, p. 278-

279:23-7; R.1536, p. 179-180:9-5). 

 The trial court was obligated to instruct the jury on the lesser included offense 

of wrongful appropriation.  State v. Hansen, 734 P.2d 421, 424 (Utah 1986) 

(instruction must be given if there is any rational basis for acquitting the defendant of 

the offense charged and convicting him of the included offense); § 76-1-402(4).  

Failure to do so was reversible error on all counts. 

B. This issue should be reviewed for ineffective assistance of counsel 
and manifest injustice. 

 
 Notwithstanding the clear statutory language and the State’s acknowledgement 

that wrongful appropriation is a lesser included offense of the offense of theft, the 

defendants’ trial counsel “forwent an instruction on the lesser included offense of 

misappropriation” (R.1383); see also R.1537, p. 214 (counsel stating that they were 

“dropping” request for wrongful appropriation instruction).  Counsel also did not 
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object to a Verdict Form with theft as the jury’s only option.  (R.971 (verdict form).) 

 Trial counsel’s reason for this decision was a belief that an agreement was in 

place with the State that the trial court would interpret the Operating Agreement and 

determine the Poseys’ legal interest after the verdict.  (R.1383.)  Before the jury was 

instructed, the court was advised that the defendants and State had an agreement: 

 MR. DIUMENTI:  I think we’ve resolved it, your Honor.  Go ahead, 
Clif.  I think you can articulate the issue that we’ve agreed with [Mr. Taylor, 
the State’s counsel] about better than I can. 
 MR. THOMPSON:  Well, yes.  Counsel discussed that we are going to 
ask the Court to look into the issue of what percentage of the ownership of the 
assets under the contract, as a matter of law, is actually the Poseys’ in 
determining what the sentence should be.  [Mr. Taylor] suggested that we brief 
this in the intervening time. 
 THE COURT:  Okay.  Sure.  I’ll look at briefs if you want to do them. 
 MR. TAYLOR:  So I’ll just wait to see something from you?  And then 
I’ll just file a responding brief. 
 

(R.1538, p. 102:11-24.) 

 Accordingly, after the verdict, the defendants filed a memorandum addressing 

the value of the Poseys’ property as a matter of law, along with a motion for 

judgment notwithstanding the verdict.  (R.984.)  In response, however, the State 

argued that the court should not interpret the Operating Agreement as a matter of law.  

(R.1039.) 

 In their briefing, defense counsel stated that their discussion with the State’s 

counsel was “that the issue of what the true dollar amount of the Poseys’ property 

involved in the thefts was a matter of contract interpretation, and was a determination 
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of law and a matter for the Court, not the Jury, and that the issue would be submitted 

if the Defendants were convicted.”  (R.985; R.1125.) 

 The State denied that the statements made to the court reflected a stipulation 

that the Operating Agreement would be interpreted by the trial court as a matter of 

law; “[r]ather,” according to the State, “the State suggested that the defendants could 

reserve this issue for future briefing in the event of guilty verdicts.”  (R.1444.) 

 Defense counsel’s interpretation of the agreement seems more consistent with 

the actual statement in court.  At the very least, an attorney could reasonably infer 

agreement from the State’s response to counsel’s characterization.  Regardless, what 

is clear is that either:  1) Didericksen’s trial counsel reasonably believed there was a 

stipulation with the State on which he relied in foregoing the instruction, and on 

which the State later reneged, or 2) Didericksen’s trial counsel unreasonably believed 

there was a stipulation with the State.  Either way, a new trial is required, either to 

remedy a manifest injustice or to remedy ineffective assistance of counsel. 

 This Court has provided guidance on when the failure to request a lesser-

included offense instruction constitutes ineffective assistance of counsel.  “The 

benchmark for judging any claim of ineffectiveness must be whether counsel's 

conduct so undermined the proper functioning of the adversarial process that the trial 

cannot be relied on as having produced a just result.”  State v. Ross, 951 P.2d 236, 

246 (Utah Ct. App. 1997) (citation omitted).  To establish such a failure, the 
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defendant must show that “counsel's representation fell below an objective standard 

of reasonableness,” and that “counsel's errors were so serious as to deprive the 

defendant of a fair trial… whose result is reliable.” Id. 

 If Didericksen’s trial counsel waived a lesser included offense instruction due 

to an unreasonable belief that a stipulation existed with the State, that unreasonable 

action – by definition – fell below an objective standard of reasonable professional 

judgment.  It would mean that counsel gave up an important right, one that could 

have produced lower sentences and eliminated the most serious felony count 

(UPUAA), for literally no reason, no conceivable benefit to the defendant. 

 Alternatively, if the exchange in court did reflect a stipulation, or could 

reasonably have been interpreted as a stipulation by counsel, upon which the State 

later reneged, then the Court’s review of this issue is necessary to prevent manifest 

injustice. 

IV. THE UPUAA COUNT SHOULD BE DISMISSED AS A MATTER OF 
LAW, OR THE CONVICTION REVERSED FOR FAILURE TO 
GIVE A COMPLETE ELEMENTS INSTRUCTION, AND BECAUSE 
WRONGFUL APPROPRIATION IS NOT A PREDICATE OFFENSE. 

 
A. The trial court did not instruct the jury on all the required 

elements of UPUAA. 
 
 Under the Sixth Amendment, “a defendant has the right to have a jury 

determine, beyond a reasonable doubt, whether the defendant is guilty of every 

element of the crime charged.”  State v. Duran, 2011 UT App 254, ¶ 16, 262 P.3d 
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468.  In this case, the State charged Didericksen with one count of violating the 

Utah Pattern of Unlawful Activity Act, § 76-10-1603.  (See R.77-78.) 

 Among the statutory elements of UPUAA is the existence of a “pattern of 

unlawful activity.”  Utah Code § 76-10-1603.  The State submitted a proposed jury 

instruction on that element, to which Didericksen’s trial counsel did not object: 

 “Pattern of Unlawful Activity” means engaging in conduct which 
constitutes the commission of at least three episodes of unlawful activity, 
which episodes are not isolated, but have the same or similar purposes, 
results, participants, victims, or methods of commission, or otherwise are 
interrelated by distinguishing characteristics.  Taken together, the episodes 
shall demonstrate continuing unlawful conduct and be related either to each 
other or to the enterprise.  The most recent act constituting part of a pattern 
of unlawful activity as defined shall have occurred within 5 years of the 
commission of the next preceeding [sic] act alleged as part of the pattern. 

 
(R.496, ¶ 2.)  While this instruction is a quote from part of the Act (§ 76-10-

1602(2)), it fails to require the jury to find a required element of a pattern under 

UPUAA, i.e., that the required predicate acts occurred over a “substantial period of 

time.”  See Hill v. Estate of Allred, 2009 UT 28, ¶ 39, 216 P.3d 929.  As such, the 

instruction constitutes reversible error as a matter of law. 

 The reference to “continuing unlawful conduct” was added to the statutory 

definition of “pattern” shortly after the United States Supreme Court’s 

interpretation of federal RICO in Sedima, S.P.R.L. v. Imrex Co., 473 U.S. 479, 496 

n.14, 105 S.Ct. 3275, 87 L.Ed.2d 346 (1985).  Accordingly, the Utah Supreme 

Court has said, “it makes sense to use the Supreme Court’s clarification of that 
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phrase as the test for whether there is a pattern of unlawful activity.”  Hill, 2009 

UT 28, ¶ 38. 

 That clarification, the court noted, came in H. J. Inc. v. Northwestern Bell 

Telephone Co., 492 U.S. 229, 109 S.Ct. 2893, 106 L.Ed.2d 195 (1989).  In H.J., 

the U. S. Supreme Court rejected a contention that multiple schemes were required 

to establish a pattern.  The court held, however, that continuity must be shown.  

With respect to closed continuity (when the alleged activities have ended prior to 

charges being filed), “[c]ontinuity may be demonstrated ‘over a closed period by 

proving a series of related predicates extending over a substantial period of time[.]”  

Id., 492 U.S. at 241-242, 109 S.Ct. at 2901. 

 Adopting a similar interpretation of UPUAA’s pattern requirement, the Utah 

Supreme Court held in Hill that “[t]he proper test for determining whether there 

was a pattern of unlawful activity, is whether there was ‘a series of related 

predicates extending over a substantial period of time’ or a demonstrated threat of 

continuing unlawful activity and not whether there were multiple schemes.”  2009 

UT 28, ¶ 41. 

 The State’s instruction given by the trial court omitted the key requirement 

that the related predicates extend over a “substantial period of time.”  That 

omission is material and highly prejudicial because, as noted above, the checks for 

which the jury found theft extended over less than four months (December 21, 
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2007, to April 11, 2008), with one small outlier in September 2008.  See p. 19, 

supra. 

 The Utah Supreme Court has not had occasion to decide what constitutes a 

“substantial period of time” under Hill.  However, the court looked to federal law 

in interpreting Utah’s UPUAA, which was patterned after federal RICO and has 

been amended by the statute legislature to incorporate federal RICO rulings.  See 

Hill, 2009 UT 28, ¶¶ 37-40.  Accordingly, it is appropriate to again seek federal 

guidance on this issue. 

 Federal courts “overwhelmingly” hold that a period of less than one year is 

insufficient – as a matter of law – to constitute a “substantial period of time” under 

RICO.  E.g., Jackson v. BellSouthTelecomms., 372 F.3d 1250, 1266 (11th Cir. 

2004) (“The substantial period of time requirement for establishing closed-ended 

continuity cannot be met with allegations of schemes lasting less than a year.”) 

(string citing cases); Menasco v. Wasserman, 886 F.2d 681, 684 (4th Cir.1989) 

(finding no continuity when predicate acts with a single goal occurred over a one-

year period); Vemco, Inc. v. Camardella, 23 F.3d 129, 134 (6th Cir.1994) (17 

month period insufficient to show continuity); J.D. Marshall Int'l, Inc. v. Redstart, 

Inc., 935 F.2d 815, 821 (7th CiR.1991) (13 months is not a substantial period of 

time under RICO); Wisdom v. First Midwest Bank of Poplar Bluff, 167 F.3d 402, 

407 (8th Cir.1999) (10-month period is “too  short” to constitute substantial period 
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for purposes of closed-ended continuity); Religious Tech. Ctr. v. Wollersheim, 971 

F.2d 364, 366-67 (9th Cir.1992) ("We have found no case in which a court [of 

appeals] has held the [continuity] requirement to be satisfied by a pattern of 

activity lasting less than a year."); Efron v. Embassy Suites (P. R.), Inc., 223 F.3d 

12, 20 (1st Cir. 2000) (no closed-ended continuity where predicate acts occurred 

over 21-month period); Hughes v. Consol Pennsylvania Coal Co., 945 F.2d 594, 

611 (3rd Cir.1991) (12 months “is not a substantial period of time” under RICO). 

 In the influential Second Circuit, the threshold is two years.  First Capital 

Asset Mgmt., Inc. v. Satinwood, Inc., 385 F.3d 159, 181 (2nd Cir. 2004) (“[T]his 

Court has never found a closed-ended pattern where the predicate acts spanned 

fewer than two years.”); see also GICC Capital Corp. v. Tech. Fin. Group, Inc., 67 

F.3d 463, 467-68 (2d Cir.1995) (finding that courts of appeals have consistently 

considered eleven months to be insufficiently “substantial”). 

 In this case, 11 of the 12 checks were written during a single three-and-one-

half month period, plainly not a “substantial period of time”.  Even if the small 

September 2008 check were thrown in (which would be inconsistent with the 

continuity concept itself), that would bring the maximum period to less than nine 

months, again insufficient as a matter of law. 

 Under the State’s own Amended Information and under the jury’s verdict, 

the UPUAA claim should have been dismissed.  At a minimum, the jury should 
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have been instructed on the required element of a “substantial period of time.”  

Either way, Didericksen’s UPUAA conviction constitutes reversible error. 

B. Because wrongful appropriation is not a predicate act under 
UPUAA, reversal under Point III requires reversal of the UPUAA 
conviction. 

 
 UPUAA can be violated only by, among other things, commission of 

specified predicate acts.  See § 76-10-1603.  As noted, wrongful appropriation is 

not one of those.  Hence, if Didericksen’s convictions are reversed to address 

wrongful appropriation, the UPUAA conviction must also be reversed. 

C. Review of this issue is warranted due to ineffective assistance of 
counsel, plain error, and to prevent manifest injustice. 

 
 Didericksen’s trial counsel did not seek dismissal of the UPUAA claim, or 

request a jury instruction as to the substantial period of time requirement.  

Knowledge of the law is a basic prerequisite to providing competent legal 

assistance.  An attorney who does not investigate clearly relevant law has failed to 

provide effective assistance.  See, e.g., State v. Crosby, 927 P.2d 638, 645-46 (Utah 

1996) (holding failure to request consolidation of theft counts was ineffective 

assistance because existing case law supported consolidation). 

 The Utah Supreme Court was not presented with this specific issue in Hill 

(the acts there occurred over a five-year period), and has not been presented with 

the issue since.  However, the facial insufficiency of a four-month period – or even 

nine, if the September 2008 check is included – is demonstrated by the 
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“overwhelming weight of case authority.”  Jackson, supra, at 1267.  The failure to 

research this readily available and extensive case law, and to seek dismissal of the 

UPUAA count thereunder, was ineffective assistance. 

 The error was compounded by not seeking a complete elements instruction.  

The Utah Supreme Court clearly and unambiguously adopted the “substantial 

period of time” requirement for a UPUAA pattern more than four years before 

Didericksen’s trial.  The failure to request an instruction on this express element 

was ineffective assistance of counsel, and the court’s failure to give an instruction 

expressly required by Utah Supreme Court precedent constitutes plain error.  

Allowing Didericksen’s UPUAA conviction to stand in the face of case law 

universally holding otherwise would also result in manifest injustice. 

V. THE TRIAL COURT ERRED IN ITS RESTITUTION AWARD. 

A. The court was required to take into account compensation 
previously received by the victims. 

 
 As noted above, in November 2008, the Poseys entered into a Settlement 

Agreement and Release with Equity Partners, Didericksen and Bruun.  Pursuant to 

the settlement and release, Equity Partners signed over the 29 acres in Saratoga 

Springs to the Poseys, along with a payment from UDOT, and the Poseys paid 

Equity Partners $25,000.00.  The Poseys accepted this as compensation in full for 
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each specific check that they were questioning.  See p. 20, supra, and Add. Exh. 

F.12 

 The trial court erred in refusing to take into account this prior compensation 

received by the victims when determining complete and court-ordered restitution.  

See State v. Corbitt, 2003 UT App 417, ¶ 12 n.3, 82 P.3d 211 (trial court was 

obligated to factor in insurance payments received by the victim when determining 

the amount of restitution); see also State v. Miller, 2007 UT App 332, ¶ 7, 170 P.3d 

1141 (rejecting State’s argument that “limitations on civil damage awards, such as 

those imposed by the no-fault insurance statutes, should not rigidly limit restitution 

awards in criminal cases.”); State v. Robinson, 860 P.2d 979, 981-982 (Utah Ct. 

App. 1993) (disagreeing with the State’s argument that a court “may order 

restitution without regard to potential civil affirmative defenses,” but finding that a 

release signed by victim was invalid because she had previously assigned her 

claims to the Crime Victims’ Reparations Trust Fund); State v. Stayer, 706 P.2d 

611, 612-613 (Utah 1985) (noting that discharge in bankruptcy would be a defense 

to some restitution claims). 

 The rehabilitative purposes of restitution do not mean that victims are 

entitled to double recovery.  A trial court must take into account any compensation 

                                                            
12 By statute, restitution is limited to damages caused by the offenses for which the 
defendant was convicted, i.e., the 12 checks.  See State v. Watson, 1999 UT App 
273, ¶ 5, 987 P.2d 1289. 
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that the victim has already received toward his or her alleged damages, in this case 

the retitled property and UDOT payment.  The trial court’s refusal to do so was 

reversible error.   

B. Restitution cannot be awarded for any convictions that are 
reversed. 

 
 To the extent that any of the convictions against Didericksen are reversed as 

urged above, the portion of the restitution award associated with those counts must 

also be reversed.  

VI. THE CUMULATIVE ERRORS REQUIRE REVERSAL. 

 As explained above, each error discussed above was material and 

prejudicial.  In addition, “the cumulative effect of the several errors undermines [] 

confidence… that a fair trial was had.”  State v. Kohl, 2000 UT 35, ¶ 25, 999 P.2d 

7 (ellipse in original).  LLC law and an operating agreement expressly addressing 

Didericksen’s authority were not interpreted, nor was the jury correctly instructed.  

Didericksen was incorrectly charged, and the jury incorrectly instructed (or not 

instructed), regarding value and the effect of the Poseys’ limited interest in the 

LLC.  The jury was also not instructed on a critical lesser included offense, nor on 

a threshold element of UPUAA.  The errors described above eliminate any 

perception that this trial was fair. 
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CONCLUSION 

 Based upon the foregoing, Appellant Didericksen respectfully requests the 

Court reverse the judgment, and remand with instructions to dismiss all counts 

under Point I.  Alternatively, the case should be remanded with instructions to 

dismiss all counts under Points II and III except counts 2, 7, 8, and 24, which 

should be remanded for a new trial, and the UPUAA count should be dismissed as 

discussed in Point IV.  The restitution award should concomitantly be reversed, 

and for the additional reasons stated in Point V. 

 DATED this 13th day of May, 2015. 
 
      CHRISTENSEN & JENSEN, P.C. 
 
 
      /s/  Karra J. Porter     
      Karra J. Porter 
      Attorneys for Appellant 
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Utah Code § 48-2c-803.  Management by members.  
 
 In a member-managed company, each member shall be subject to the duties 
described in Section 48-2c-807 and, unless otherwise provided in this chapter, in 
the articles of organization, or an operating agreement:  


(1) the affirmative vote, approval, or consent of members holding a 
majority of profits interests in the company shall be required to decide 
any matter connected with the business of the company; 


(2) the affirmative vote, approval, or consent of all members shall be 
required to:  
(a) amend the articles of organization, except to make ministerial 


amendments including:  
(i) amendments made only to reflect actions previously 


taken with the requisite approval, such as a change in 
managers; or 


(ii) to change an address; 
(b) amend the operating agreement, except to make ministerial 


amendments, including:  
(i) amendments made only to reflect actions previously 


taken with the requisite approval, such as a change in 
managers; or 


(ii) to change an address; or 
  (c) (i) authorize a member or any other person to do any act on  
    behalf of the company that contravenes the articles of  
    organization or operating agreement; and 


(ii) after authorizing an act under Subsection (2)(c)(i) to 
terminate the authority so granted; and 


(3) the affirmative vote, approval, or consent of members holding 2/3 of 
the profits interests in the company shall be required to bind the 
company to any of the following actions:  


  (a) (i) authorizing a member or any other person to do any act  
    on behalf of the company that is not in the ordinary  
    course of the company's business, or business of the kind  
    carried on by the company; and 


(ii) after authorizing an act under Subsection (3)(a)(i) to 
terminate the authority so granted; 


(b) making a current distribution to members; 
(c) resolving any dispute connected with the usual and regular 


course of the company's business; 







 


(d) making a substantial change in the business purpose of the 
company; 


(e) a conversion of the company to another entity; 
(f) a merger in which the company is a party to the merger; 
(g) any sale, lease, exchange, or other disposition of all or 


substantially all of the company's property other than in the 
usual and regular course of the company's business; 


(h) any mortgage, pledge, dedication to the repayment of 
indebtedness, whether with or without recourse, or other 
encumbering of all or substantially all of the company's 
property other than in the usual and regular course of the 
company's business; or 


(i) any waiver of a liability of a member under Section 48-2c-603. 
 
  







 


Utah Code §48-2c-804.  Management by managers.  
 
 In a manager-managed company, each manager and each member shall be 
subject to Section 48-2c-807 and:  


(1) (a) the initial managers shall be designated in the articles of 
organization;  


  and 
(b) after the initial managers, the managers shall be those persons 


identified in documents filed with the division including:  
(i) amendments to the articles of organization; 
(ii) the annual reports required under Section 48-2c-203; and 
(iii) the statements required or permitted under Section 48-2c-


122; 
(2) when there is a change in the management structure from a member-


managed company to a manager-managed company, the managers 
shall be those persons identified in the certificate of amendment to the 
articles of organization that makes the change; 


(3) each manager who is a natural person must have attained the age of 
majority under the laws of this state; 


(4) no manager shall have authority to do any act in contravention of the 
articles of organization or the operating agreement, except as provided 
in Subsection (6)(g); 


(5) a manager who is also a member shall have all of the rights of a 
member; 


(6) unless otherwise provided in the articles of organization or operating 
agreement of the company:  
(a) except for the initial managers, each manager shall be elected at 


any time by the members holding at least a majority of the 
profits interests in the company, and any vacancy occurring in 
the position of manager shall be filled in the same manner; 


(b) the number of managers:  
(i) shall be fixed by the members in the operating 


agreement; or 
(ii) shall be the number designated by members holding at 


least a majority of the profits interests in the company if 
the operating agreement fails to designate the number of 
managers; 


  (c) each manager shall serve until the earliest to occur of:  
(i) the manager's death, withdrawal, or removal; 
(ii) an event described in Subsection 48-2c-708(1)(f); or 







 


(iii) if membership in the company is a condition to being a 
manager, an event described in Subsection 48-2c-
708(1)(d) or (e); 


(d) a manager need not be a member of the company or a resident 
of this state; 


(e) any manager may be removed with or without cause by the 
members, at any time, by the decision of members owning a 
majority of the profits interests in the company; 


  (f) there shall be only one class of managers; and 
  (g) approval by:  


(i) all of the members and all of the managers shall be 
required for matters described in Subsection 48-2c-
803(2); and 


(ii) members holding 2/3 of the profits interests in the 
company, and 2/3 of the managers shall be required for 
all matters described in Subsection 48-2c-803(3). 


 
  







 


Utah Code § 76-1-302.  Time limitations for prosecution of offenses . . . 
Commencement of prosecution. 
 


(1) Except as otherwise provided, a prosecution for: ...(b) a misdemeanor 
other than negligent homicide shall be commenced within two years 
after it is committed[.] 


  







 


Utah Code § 76-6-404.5.  Wrongful appropriation – penalties. 


(1) A person commits wrongful appropriation if he obtains or exercises 
unauthorized control over the property of another, without the consent 
of the owner or legal custodian and with intent to temporarily 
appropriate, possess, or use the property or to temporarily deprive the 
owner or legal custodian of possession of the property. 


 
*     *     * 


 
(4) Wrongful appropriation is a lesser included offense of the offense of 


theft under Section 76-6-404. 
  







 


Utah Code § 77-17-10.  Court to determine law; the jury, the facts. 


(1) In a jury trial, questions of law are to be determined by the court, 
questions of fact by the jury. 


(2) The jury may find a general verdict which includes questions of law 
as well as fact but they are bound to follow the law as stated by the 
court. 


  







 


Utah Code § 77-38a-102(6).  Definitions [Crime Victims Restitution Act]. 
 


“Pecuniary damages” means all demonstrable economic injury, whether or 
not yet incurred, which a person could recover in a civil action arising out of 
the facts or events constituting the defendant’s criminal activities and 
includes the fair market value of property taken, destroyed, broken, or 
otherwise harmed, but excludes punitive or exemplary damages and pain and 
suffering. 


  







 


Utah Code § 77-38a-302(1) and (2) 
 


(1) When a defendant is convicted of criminal activity that has resulted in 
pecuniary damages, in addition to any other sentence it may impose, 
the court shall order that the defendant make restitution to victims of 
crime as provided in this chapter, or for conduct for which the 
defendant has agreed to make restitution as part of a plea disposition. 
For purposes of restitution, a victim has the meaning as defined in 
Subsection 77-38a-102(14) and in determining whether restitution is 
appropriate, the court shall follow the criteria and procedures as 
provided in Subsections (2) through (5). 


 
(2) In determining restitution, the court shall determine complete 


restitution and court-ordered restitution.  
 (a) "Complete restitution" means restitution necessary to compensate 


a victim for all losses caused by the defendant. 
 (b) "Court-ordered restitution" means the restitution the court having 


criminal jurisdiction orders the defendant to pay as a part of the 
criminal sentence at the time of sentencing or within one year after 
sentencing. 


 (c) Complete restitution and court-ordered restitution shall be 
determined as provided in Subsection (5)…. 


 
 


 






































































































